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The Waynesyille Nat. Bank v. Irons. 
{Circuit Court, 8. D. Ohio. June, 1881.) 

NbgotiabipE Papke— Peima Î'acib EvmENCE. 

in actions upon negotiable paper, the production of it by the plaintifE, with 
proof of the genuineness of the signatures and of the indorsements, entitles 
the plaintifC, without any additional évidence, to recover the full amount 
thereof , with interest, unless the défendants make out some satisfactoiy de- 
fence. 

Bamb — Want of Authoritt to Nbgotiate— Ratification— Cobpobation — 

BecRETART— TUBASUBEK — EsTOPPBL — ACCOMMODATION MakBEB. 

Action upon negotiable paper, made by I. and others for the accommodation 
of, and payable to, the M. V. Ry. Co., and indorsed in blank by the railway 
Company. Defence : that it was negotiated without the authority or consent 
of the railway company. Héld, (1) if the note, having previously been in- 
dorsed in blank by the railway company, was delivered to the plaintifl by W., 
assuming to represont the railway company in the transaction, and in consid- 
ération thereof the plaintill paid to W. the amount thereof, less the discount, 
or, at W.'s request, paid an équivalent amount of the railway company's obli- 
gations, so that the railway company in fact received the value thereof, and 
the transaction was reported by W. to the secretary of the company, and by 
him to ita treasurer, and the company has continued ever since to enjoy the 
beneflt of the proceeds of said discount, without any ofCer to return the con- 
sidération, then the railway company is not entitled to set up the defence upon 
which it relies ; (2) if the title of the plaintiS, in this respect, is sufflcient as 
against the railway company, it is equally valid as against the accommodation 
makers. 

v.8,no.l— 1 
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3. Notes Madb in Pubsuancb op Résolution— Récitals oi" Pebamble do 

NOT CONSTITUTB PaRT OF AGKBBMBNT. 

The note in suit waa made for the accommodation of the M. "V. Ry. Co., in 
pursuance of a resolution of the board of directors of the company, in the 
preamble of whicli it was recited that, ' ' Whereas, in the judgment of tlie board 
of directors, the interests of the M. V. Ry. Co. demand that certain rights of 
■way ahould be speedily procured, and that the work of construction should be 
speedily proseouted, thèse two objects requiring much more money than is at 
présent under the control of the company," etc.; but neither in the resolution 
nor the agreement, which it proyidedjshould be delivered to the note-makers by 
the company, was there any mention of the purposes for which said notes were 
to be used. Héld, that thèse papers do not constitute any pledge or agreement 
on the part of the railway company, to use thèse notes for the purposes specifled 
in the preamble, and for no other purposes. ' 

4. Province op Jury — Agreement, as DisriNotnsHFD from Meke Statements 

AS To Purposes, Hopes, Etc. 

There also being oral testimony tending to prove the existence of an agree- 
ment to use said notes for the purposes specifled in the foregoing preamble, 
,, .^d, that that testjniofly, in cqnnection with the preamble and résolution, is 
. ' ' for the considération of; the jury; but in determining whether there wasaucli 
an agreement, the jury should discriminate so as to be satisfled clearly of the 
existence of a deflnite agreement to that efEect, as distinguished from mère 
déclarations and statements on the part of the offlcers of the railway company 
as to the purposes, hopes, and expectations that they entertained eoncerning 
the matter. 

5. Negotiable Pa?er— Notice op Bquitibs— Président op Both Corpora- 

tions — WHEN PURCHASER ReSFONBIBLE for îtlSAPPLICATION OF PrOCEBDB. 

The note in suit (accommodation note of I. and others to tho M. V. Ry. Co., 
above described) was, bef ore it beç^me due, negotiated to the W. bank, through 
its cashier. It was claimed thai.this was done in violation of the agreement 
npon which the note was given, ' H, wa? at that time président of both the 
railway company and the bank, was member of the executive committee pf the 
railway company and of the discount committee of the bank, and was claimed 
to hâve had knowledge of such agreement. Edd, (1) that if H. had actual 
knowledge of the facts alleged by the makers of the note, and he was aware 
of and acted in the negotiation on the part of the bank for its discount, while 
such negotiation was in progress, the bank is chargeable with notice of thèse 
facts; (2) but if H., on being inquired of by the cashier in respect to the pro- 
priety of discounting the note, had replied to liim, "Thèse names are undoubtedly 
good for $10,000, but my relation to the two companies is such that I décline 
any part in the décision of the question of discount of the note," and there- 
upon withdrew and took no furfhèr part in it, — the mère answering of that 
question is not such a participation in the transaction as to charge the bank 
with notice of facts of which H. had knowledge. EM, furthe^, as to the 
violation of the alleged agreement, that the misapplication of the pïoceeds of the 
note, made by the offlcers of the railway company without the knowledge and 
participation of the bank, would not'defeat a recovery by the bank on the note. 

6. Notice— Corporations— Président, Directors, and Other Officers. 

Discussion of the subject and full citation of authorities in note. 

Bateman é Harper, for plaintiff. 

Geo. R. Sage, A. G. McBurney, and Tkos. F. Thompson, for dé- 
fendants. 



WATNESVILLE NAT. BANK V. lEÔNa. S 

Matthews, Justice, {charging jury) This action is brqught hy 
the Waynesville ISIational Bank, as the owner and holder of ,a promis- 
sory note which reads as f ollows : 

"$10,000. Lebanon, Ohio, April iSi 1878. 

"One year after date, we, or either of us, promise to pay to the order of the 
treasurer of the Miami Valley Eailway Company ten thousand doUats, for 
value received." 

It is signed by Samuel Irons, William P. Dill, Daniel Pemne, P. 
Hutchinson, William Morlàtt, aind William V. Bone. On the back 
of it is the foUowing indorsement: "Demand and notice of protest 
waived. W. B. Sbllebs, Treas. M. V. Ey. Co." 

The note is what is known as negotiable paper, and the production 
of it by the plaintiff, with proof or admission of the genuineness of 
the signatures and of the indorsement, without any additional évi- 
dence, entitles it to recover from the parties the fuU amount thereoî, 
■ffith interest, unless the défendants make out some satisfactory de- 
fence. The railroad company is aued together with the makers, and 
they défend separately. The answer of the railroad company sets up 
that the note was not indorsed or delivered by the treasurer to the 
bank, neither for a valuable considération nor otherwise ; dénies that 
there is anything due thereon, and dénies that the plaintiff is the 
légal or équitable owner of it, and allèges that the plaintiff came into 
possession of it wrongfully and illegally, and without authority from, 
or consent of, the défendant. It sets up the circumstanees in détail 
of the original negotiation of the note, as collatéral security, by Mr. 
Irons and the treasurer of the company, at the Lebanon National 
Bank, to secure a demand note of- the company for $3,000, and that 
it was obtained from the possession of that bank, and discounted by 
the plaintiff, without any authority. 

The relation that the railway company occupies to the paper is 
différent from that occupied by the other défendants, and it is proper 
to dispose of the questions arising on the defenoes of the railway 
company independently, in the first instance, and with a view to that 
I give you this charge : If the jury are satisfied from the testiûiony 
that the note in suit, having previously been indorsed in blank by the 
treasurer of thé railway company, was delivered to the plaintiff by 
Israël Wright, assuming to represent the railway company in the 
transaction, and in considération thereof the plaintiff paid to Israël 
Wright the amount thereof, less the discount, or paid, at Wright's 
request, an équivalent amount in obligations of the railway company, 
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80 that the railway company in fact received the value thereof, and 
the transaction was reported by Wright to the secretary of the com- 
pany, and by him to its treasurer, and the company bas continued 
ever since to emjoy the benefit of the proceeds of said discount with- 
out any offer to return the considération, then the railway company 
is not entitled to set up the defenoe upon which it relies.* 

Ttie answer of Mr. Irons is filed separately. He dénies that the 
plaintiff is the çymex or holder of the note. It avers that the note 
was made by the défendant herein and bis co-defendants, «xcept the 
railway company, jointly and severally, and ail as principals, for the, 
accommodation of said railway company, and loaned to it upon the 
agreement and understanding that said company should, upon the 
maturity of said note, pay the same, and that the proceeds of said 
note should be applied exclusively by said company to the purchase 
of right pf w^for said company's road, and the further construction 
and Gompletion of the same; of ^1 which the plaintiff had due notice 
before said note came into plaintiff's possession. He allèges that the 
note came into the possession'of the plaintiff without the knowledge 
or consent of himself or of any of his co-defendants, and with notice 
that the proceeds would be applied to the payment of debts of said 
company incurred prier to thé making of said note, and to purposes 
other than those aforesaid for which said note was made. He further 
allèges that no part of said proceeds was applied by said plaintiff to 
the purposes aforesaid for which said note was made, nor by any 
other person to whom they may hâve paid the same. The thjrd 
defence allèges the insolvency of the railway company prior to the 
time when the note came into the possession of the plaintiff, and its 
final and complète suspension of work upon its road, and ail attempts 
to complète the same, whereby, and in conséquence of other tacts in 
the prior defence which I hâve just read, of which it is alleged the 
plaintiff also had notice, it is claimed that the negotiation of the 
note was illégal. The fourth defence allèges the circumstances in 
référence to the original deposit of the note with the Lebanon Na- 
tional Bank, and claims that possession of the note was obtained 
from the Lebanon National Bank without the authority, knowledge, 
or consent of the défendants. The fifth defence dénies that Sellers, 
as treasurer, assigned or transferred the note to the plaintiff, or that 
the railway company authorized him to do so. Then cornes the 

*Siniilar case : JVêw Hope, etc.. Bridge Co. v. Phœnîx Bank, 3 Comst. (N. T.) 
156.— [Rbp. 
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sixth defence, in référence to which a ruling bas already been made 
excluding testimony offered in its support, and which is not, theïè- 
fore, open to any further considération. 

The answers of the other défendants, except in one partidular, in 
respect to which it is not neeessary to refer you, contain substantially, 
if not literally, the same defences which I bave just enumerated as 
oontained in Mr. Irons answer. And witbout referring to them by 
number, inasmuch as the same defences seem to be reiterated several 
times in différent forms, I will state in the first place that the defence 
of thèse gentlemen rests upon a déniai of the title of the plaintiff to 
this note, based upon the want of authority alleged to exisl on the 
part of Mr. Sellers to make the transfer, and of Mr. Wright to make 
the negotiation, and a déniai of tho fact that the company, through 
any of its officers, assented to the arrangement whereby the plaintiff 
became the owner of the note. In respect to that I give you this 
charge : That if the title of the plaintiff, so far as it dépends upon 
the question of indorsement and delivery, and the authorit j-' of 
Wright to bind the railway company in its negotiations, is sufficient 
as against the railway company, it ia equally valid as against the 
other défendants. 

And the further question is whether the légal title to the note, 
which was in the railway company, passed by the acts done in its 
name to the plaintiff. The note having been indorsed in blank by 
the treasurer of the railway company, the title would thereafter pass 
by mère delivery, and would be sufScient in the hands of a honafide 
holder, for value paid, receiving the same before due in the ordinary 
course of business, witbout any notice of want of authority or other 
defect of title in the party transferring its possession. In other 
words, if this note, being indorsed in blank by the treasurer, was 
found in the possession of Israël Wright on a certain day before its 
maturity, and was by him presented for discount to the bank, and 
the bank discounted it and paid to him the proceeds of it, without 
any notice that Wright had no authority, and without notice that the 
railway company was not assenting to the transaction, and without 
notice of any other facts which. would constitute a defect in the 
authority of either the treasurer or the agent representing himself to 
bf duch, then the plaintiff is what in law is termed a honafide holder, 
lor value, prior to maturity, without notice of defect. And it would 
make no différence whether Wright had found the paper somewhere 
or had stolen it, or had possession of it in any other way; bis deliv- 
ery of it under thèse circumstances would hâve vested the plaintiff 
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mth the complète légal title as against the railway company and as 
against the other parties. I speak of the légal title. I am not now 
eonsidering the defences resting on other grounds; they dépend on 
other circumstances, to which I will now advert. I am simply call- 
ing your attention to the questions raised by thèse parts of the 
answer which assert that the plaintiff has no right to sue because it 
is not the holder and owner of the paper, or because it has not the 
title to it. 

Then we come to the other defences made on the part of the 
défendants, other than the railway company, and which constitute 
the equities claimed on their part. It is claimed, to state it shortly, 
that the other défendants signed the note as an accommodation to 
the railway company, upon the faith of an understanding between 
them and the railway company as to the appropriation of its pro- 
ceeds; that this understanding was violated by the transaction in 
this case by which the bank became the holder of the note in suit ; 
and that this was done, so far as the bank is concerned, with fuU 
notice on its part of the rights of the défendants. The first question 
under this head, theref ore, is this : Was there such an understanding ; 
if so, what were its terms? It is claimed, in the first instance, that 
that understanding exists by force of the resolutions of the boai-d of 
directors of the railway company, of April 15, 1878, and of the obli- 
gation of the company, given to a trustée in trust for the makers of 
thèse notes, in pursuance of this preamble and resolution. I will 
read them: 

" "Wheeeas, in the judgment of this board of directors the interests of the 
Miami Valley Eailway Company demand that certain rights of way should bo 
speedily procured, and that the work of construction should be vigorously 
prosecuted, thèse two objects requiring much more money than is at présent 
under the control of the company, and it having been suggested the most 
feasible mode of raising said money would be by certain of the directors and 
others executing their notes in sums not exceeding ten thousand dollars, 
($10,000,) each due in one year, and loaning same to the company, said Miami 
Yalley Railway Company to provide for the payment of said notes at their 
maturi*y, aad alao to indemnify the makers of said notes against loss by rea- 
son thereof, by depositing with a trustée the first mortgage bonds of the com- 
pany, in the ratio of three dollars in bonds to one dollar of liability created by 
said notes; therefore, 

" Resolved, that the treasurer of the Miami Valley Railway Company be, and 
he is hereby, authorized and instructed to exécute, in the name and on behalf 
of the company, instruments of writing, in substance as foUows, namely: 

" Whereas, hâve executed their joint notes to the order of the treas- 

surer of the Miami Valley Railway Company, dated April 15, 1878, and due 
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in one year, for the sum of thousand dollars; now, this instrament of 

■writing is to show that said notes are made for the accommodation of the 
Miami Valley Railway C5ompany, and said compauy hereby agrées and binds 
itself to pay same at maturity, and said company has placed in the hands 

of , as trustée, flrst-mortgage bonds of the company, in the ratio of 

three to one of the liability incurred, to indemnify said parties against àny 
loss by reason of making said note; and in the event of the Miami Valley 
Railway Company f ailing to pay said notes at maturity, or within ten days 
(10) thereafter, then the said trustée is hereby authorized to realize the money 
upon said bonds at such rate as he shall deem proper, and apply the proeeeds 
thereof to the payment of note: provided, however, sale of bonds shall not be 
made until authorized by a majority of the makers of said note, and when 
said note shall hâve been paid by the Miami Valley Eailway Company, the 
aforesaid bonds shall be retumed to said company, and the treasurer of the 
company be also authorized and instructed to deliver aforesaid bonds to said 
trustée in order to consummate the transaction." 

I charge you that thèse papers do not constitute any pledge or 
agreement on the part of the railway company to use thèse notes for 
the purposes specified in the preamble, and for no Other purposes. 
Those purposes are referred to in the preamble by way of récital as 
indicating the grounds and rèasons for the necessity which, in the 
opinion of the board of directors, existed for raising more f ands than 
they then had in their control. But I am unable to perceive in it 
any pledge or agreement to use the notes in àny other way than 
might at the time seem best to the board of directors for the gênerai 
purpose of carrying on the interests in which they were engaged. I 
think, therefore, so far as any such agreement is deduced from this 
paper, that such elaim is unfounded. I mean to be understood that 
the use of the note in maintaining the crédit of the company, by the 
payment of any of its debts, is not a breach of the faith upon which 
the note was given. 

Now, then, going beyond that paper, there is still a question of 
fact outside of it, or possibly the testimony taken in connection with 
it, from which it is possible to claim the existence of such an under- 
standing, which cannot be deduced from the paper itself. That is for 
your considération. You are to examine the oral testimony in addi- 
tion to this and in connection with it, and to find what the facts are in 
regard to the claim,^ — whether there was any understanding and agree- 
ment outside of the paper, between the makers of thèse notes and the 
railway company, by which it was understood and agreed, as the condi- 
tion on which thèse gentlemen signed thèse notes, that they were to 
be signed only and merely for the purpose of procuring rights of way 
and in payment of liabilities for construction thereafter to be incurred. 
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In exercising jour discrétion and judgment in the examination of the 
évidence on that point, I deem it necessary only to say that you are 
to discriminate as reasonable, sensible, business men, so as to be 
satisfied clearly of the existence of a definite agreement and under- 
standing to that effect, as distinguished from mère déclarations and 
statements, on the part of the officers of the company, as to the pur- 
poses and expectations that they entertained and indulged the hope 
of realizing by the use of this additional fund. A mère statement 
that they believed that such and such an object would be accom- 
plished, that they hoped the final and complète construction of 
the road would be sècured, and they intended so to apply the money 
as to realize that purpose, does not, in my opinion, amount to proof 
sufficient to satisfy the law of the definite understanding which is 
claimed in this case to exist. But if you find that the communica- 
tions between the parties went beyond that, and that there was 
a definite understanding that the proceeds of thèse notes should be 
applied only to a spécifie purpose, then the defence based on that 
ground \yill hâve been established to that extent — as to the existence 
of an agreement. In order, however, to make that defence available 
in this case, as against this plaintiff, you must go another step and 
ascertain whether or not, at the time when the discount was in fact 
made by the plaintiff, the plaintiff had what is considered in law to 
be notice of the existence of such an understanding and agreement; 
and it becomes, therefore, important to understand what constitutes 
such notice. 

It is claimed by the défendants that the bank is chargeable with 
knowledge of ail the facts of the transaction between the original 
makers of the note and the railway company; that they were in fact 
known to Mr. S. S. Haines, he at that time being président of both 
corporations, a member of the executive committee of the railway 
company, and a member of the committee of the bank having charge 
of the business of its discounts. 

The rule which should govex'n you on this point is this : If you 
find that Mr. Haines had actual knowledge of the facts, as alleged by 
the défendants, the makers of the note, that the proceeds should be 
applied only to particular purposes, or that it was to be discounted 
only under specified circumstances, and that he was aware of, and 
acted in, the negotiation on the part of the bank for its discount, 
while such negotiation was in progress, then the bank is chargeable 
with notice of thèse facts, otherwise it is not. And in order that I 
may not be liable to any misapprehension on a point that may turn 
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out to be very important in your considération of the case, I wisb td 
add that it was quite compétent and proper for Mr. Haines, occupy- 
ing thèse relations to both parties to the transaction, to say, wheil it 
was proposed to hâve the note disoounted by the bank, "My position 
in référence to both the bank and the railway company is such that 
I do not think it would be proper for me to take any part in the 
transaction on either side;" and that, if he did so, any knowledge of 
any facts which he might hâve had at that time would not affect the 
rigbts of the bank. To charge the bank with responsibility auVl 
liability on account of any knowledge of Mr. Haines, he must, in my 
opinion, be acting at the time in the name and on behàlf of the 
bank, as its agent and representive. If he was not, but if thè hego- 
tiation was in fact conducted by the cashier, and Mr. Haiiies décline d 
to take any part in it, and refused to be considered as acting for 
either party, then the question will be, not what Mr. Haines knew, 
but what the bank may hâve known by reason of any knowledge on 
the part of the cashier, and is not chargeable with the knowledge of 
Mr. Haines. 

I am asked to add to the charge, in référence to the relation 
between Mr. Haines and the bank, and the effect of any knowledge 
on his part, this charge: 

"If you flnd that Mr. Haines declined to participate in the negotiations for 
the discount of the note, but, notwithstanding that, he did in fact participate 
in any part of thèse negotiations, the bank is chargeable with notice of any 
facts in the knowledge of Haines constituting a defence to the makers of the 
note, as already stated in the gênerai charge." 

I am' unwilling to give that charge in thèse terms, because it 
is possible there is ambiguity in them. But I will add to my charge 
this : In order to prevent the bank from being liable for Mr. Haines' 
knowledge, his declining to participate in the negotiations must be 
real, and not merely formai ; it must not hâve been a tnere pretence ; 
it must not hâve been merely in words, but in fact. What I mean to 
say is, not that he said so and so, but that he did not in fact partici- 
pate in the negotiations on behalf of the bank. At the same time if 
you find this to be the fact : that Mr. Haines, on being inquired of by 
the cashier in respect of the propriety of discounting the note, had 
replied to him, "Thèse names are undoubtedly good for $10,000, but 
my relation to the two companies is such that I décline any part in 
the décision of the question of the discount of the note," and there- 
upon withdrew and took no further part in it, I don't consider the 
mère answering of that question a participation in the transaction 
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in sueh a manner as to warrant fixing any responsibility upon the 
bank for any khowledge of Mr. Haines. 

There is one other matter that is essential to the maintenance ot 
this defence — First, the agreement between the makers and the rail- 
way Company upon which it is based ; second, the knowledge of that 
on the part of the bank, (of both of which I hâve heretofore spoken;) 
and, third, a violation of that agreement in the actual appropriation 
of the note at the time of the discount or subsequently. In respect 
to that my charge to you is that the misapplication of the proceeds 
of the note, made by the officers of the railway company without the 
knowledge and without the participation of the bank, would not 
invalidate the right of the bank to recover on the note. It is only a 
knowledge of the purpose of the officers of the railway company to 
make the misapplication, and their joining in effecting that purpose, 
by giving them the amount of the discount of the note with that 
intention, that makes them responsiblé for the breach of faith towards 
the makers of the note. For instance, in respect to the $3,000 and 
the interest on it, part of the considération of this note consisted of 
the payment of that amount of indebtedness from the railway com- 
pany to the Lebanon National Bank, incurred by an original trans- 
action with it; if you find that that was a legitimate transaction, and 
that the proceeds of that much of the note were applied in fact 
according to the intention of the makers of the note, then the Waynes- 
viUe National Bank, in respect to that part of the considération, 
stands exacty in the shoes of the Lebanon National Bank, and would 
be entitled to recover for that part of the considération. So with 
regard to the additional amount of $1,500, applied in another similar 
way ; and so with regard to ail of them. Thèse notes were obliga- 
tions of the railway company, and in order to complète the defence 
of.the makers of the note, as against the bank, on this ground, 
it must be shown that the appropriation of the proceeds, in which 
the bank partioipated with knowledge, was contrary to that agree- 
ment ; that is, that the debts, the payment of which was provided 
for by the appropriation, were not embraced within the terms of the 
agreement according to which the note was originally given. 

Verdict for plaintifï for $11,183.34. 

Motion for new trial made; heard, overruled, and judgment for 
plaintiff for amount of verdict. 

Note. In vîew. of the number and magnitude of corporations In this 
country at the présent time, and their constant growth, the question of notice 
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involved in the foregoing case is exceedingly impoitsint. tt is a matter pf 
common business expérience that the same person is frequently a dirèctor 
and prominent executive offlcer in several corporations at the same time. Vfi 
is président of the A. and B. Cos. As président of the former, or as a mem- 
ber of a firm, or individually, he becomes informed of certata facts; he never 
coœmunicates them to the ofHcers of the B. Co., and takes no part in a trans- 
action between the two corporations, or between the B. Co. and the flrm of 
which he is a member; or, in such transactions, or in one between himself 
and the B. Co., acts adversely to the B. Co. In any of thèse cases, is the B. 
Co. to be eharged with constructive notice of the facts known to W.? To 
hold the corporation eharged with notice, under such circumstances, would 
unsettle and endanger every business transaction between corporations and 
persons so situated. 

It is submitted that the learned judge, in the foregoing opinion, h as stated 
the true rule governing the question of notice in such cases. In order to 
charge the corporation with notice of facts of which a dirèctor or other offlcer 
had knowledge, he must hâve acted in the transaction on lehalf of the corpo- 
ration. N 

A couple of leading cases will well illustrate the rule. In First N'ai. Bank 
of Hightstown v. Chrtstopher, 40 N. J. L. 435, decided by the suprême court 
of Xew Jersey in 1878, the facts were as follows : P. was a member of the 
flrm of M. & J. S. P., and also a dirèctor of the bank of H. He obtained at 
the bank the discount of a note belonging to the firm, which had been got of 
the maker by fraud. Ile had notice as a member of the firm of thç fraud 
before the note was olïered for discount, but did not communicate his knowl- 
edge to any of the ofFicers of the bank. The court held that the knowledge of 
P. was not constructively notice to the bank. The syllabus is: "A bank dis- 
counting a note before its maturity is not chargeable with the knowledge of 
illegality or want of considération acquired by one of its directors in other 
than his officiai capacity, such dirèctor not having acted with the board in 
making the discount. A dirèctor offering a note, of which he is owner, to 
the bank of which he is a dirèctor, for discount, is regarded in thé transaction 
as a stranger, and the bank is not chargeable with the knowledge of such 
dirèctor of an inflrmity or defeet in the considération of the note." The court 
discusses and négatives the idea that the corporation can be eharged in ail 
caêes when it is the director's duty to communicate his knowledge to the 
corporation; and considers in that connection the case of Fulton Bank v. N. 
Y. & Sharon Canal Co. 4 Paige, 127. 

In the caâe of the Bank of U. 8. v. Bavis,2 Sill, (N. T.) 451, a bill of 
exchange was sent to one of the directors of the bank to be discounted for the 
Oeneflt of the drawer, but the former, who was a member of the board which 
ordered the discount to be made, and who took part in its décision thereon, 
presented it for discount for his own beneflt, and received the avails ; and the 
court held that the bank was chargeable with knowledge ôf the fraud, and 
cou Id not recover upon the bill. Nelson, G. J.: "I agrée that notice to a 
dirèctor, or knowledge derived by him, while not engagea ofiacially in the 
business of the bank, cannot and should not operate to the préjudice of the 
latter. * * * But in this case, as has already been observed, Williams 
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(the direetor) was a rnejnber of the board, participating at tUe Urne in dis- 
countip,g of bilîs and notes as one of the directors of the bank." Page 463. 
The décision in Myers v. Ross, 3 Head, (Tenu.) 59, proceeded on that ground. 
See page 62. In Alabama the courts hâve not been willing to go as far, and 
in a case similar to Bank of U. 8. v. Davis, supra, — Terrill v. Branch Bank 
at Mobile, 12 Ala. ÇS. S.) 502, — held that the bauk was entitled to recover. But 
it seems that the corporation has generally been held chargeable with notice 
when a direetor, who had knowledge of defects, aoted for the corporation in 
the transaction; in each case though, where the corporation has been held 
responsible for the knowledge Of the direetor, this élément has been présent. 
National Seaarlty Bank v, Cushman, 122 Mass. 490; Bank of New Milford 
V. Town of New Milford, 36 Conn. 93; 1 Hall, (K T.) 480; Clei-M Savings 
Bank v. Thomas, 2 Mo. App. 367 ; Smith v. South Royalton Bank, 32 Vt. 341. 

The mère fact that one who has knowledge of certain facts is a direetor of 
the corporation, if he does not communicate it to the board of directors or 
other proper olHcers, or does not act in the transaction, will not charge the 
corporation with notice of such facts. Farrell Foundry Co. v. Dart, 26 Conn. 
376; eeneral Ins. Co. v. U. 8. Ins. Co. 10 Md. 517; U. S. Ins. Co. v. Shriver, 
3 Md. Ch. Dec. 381 ; Fulton Bank v. N. Y. & Sharon Canal Co. 4 Paige, Ch. 
127; Powles v. Page, 3 C. B. 16, 10 Jur. 526; Farmers", etc., Bank v. Payne, 
25 Conn, 444; National Bank v. Norton, 1 Hill, 572; 2 Hill, 451; Wade on 
Notice, § 683. 

And if the direetor or other officer of the corporation did not act for it in 
the transaction, but was an adversary to ifc, and especially if perpetrating a 
fraud upon it, the corporation will not be bound by knowledge which he 
possessed. Commercial Bank v. Cunningham, 24 Pick. (Mass.) 270 ; Wash- 
ington Bank v. Lerms^ 22 Pick. (Mass.) 24; City Bank of N. T. v. Barnard, 
1 Hall, (N. Y.) 70; Stratton v. Allen, 1 C. E. Green, (N. J. Eq.) 229; Steverir 
son V. Bay City, 26 Mich. 44; Thompson v. Cartioright, 33 Beavan, 189. 

Thus, where the président or other officer of the corporation sold real estate 
to it, any knowledge of equities or defects which he may hâve had, unless he 
communicated such knowledge to the corporation, will not bind it. Wiw- 
chester v. Baltimore, etc., R. Co. 4 Md. 231 ; Wickersham v. Chicago Zinc. Co. 
18 Kan. 481; Barnes v. Trenton Gas-Light Co. 27 N. J. Eq. 33; La Farge, 
etc., Ins. Co. v. Bell, 22 Barb. 54. In Hoffman, etc., Co. v. Cumberland, etc., 
Co. 16 Md. 456, the corporation was held affected with noticel, but its forma- 
tion, acquiring of title, and the circumstances impairing its title, ail arose ont 
of one entire plan. 

A distinction has been attempted to be made between a mère direetor and 
"the président, eashier, or other executive officer" of the corporation. It is 
submitted that when the information cornes to a direetor or other officer other- 
wise than as an officer of the company, {i. e., casually or by reason of his con- 
nection with other matters,) the question of the liability of the corporation 
therefor is to be determined by the same rules, whether the person be merely 
a direetor or whether he be an executive officer. If Mr. Wade, in Ma work on 
Notice, (§ 675,) intends to maintain (as it seems he does) that there is a différ- 
ence, his citations do not sustain the proposition. In the case of Bank of 
New Milford v. Tuum of New Milford, 36 Conn. 93, the officer not only 
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possessed the information, but actied on behalf of the corporation to be 
oharged. The same may be said of Fultori Bank v. Benédict, 1 Hall, (N. T.) 
480, cited in section 676. The décision in the principal case is opposed to 
such a distinction, as are also the cases of Barnes v. Trenton Qas-Liyht Co. 
27 N. J. Eq. (12 G. E. Green) 33 ; and Winchester v. Baltimore, etc., R. Co. 4 
Md. 231, in which the présidents sold real property to their respective corpora- 
tions, and it was held that the corporations were not chargeable with notice 
of defects or equities of which the présidents had knowledge. See, also, Miller 
V. m. Cent. R. Co. 24 Barb. (N. Y.) 312; Porter v. Bank of Rutlœnd, 19 Vt. 
410. 

The language of Chancellor Walworth, in Fulton Bank v. N. T. é Sharon 
Canal Co. 4 Paige, Ch. 127, goes to the extent that when an executive offloer, 
not acting adversely to his corporation, is informed that it contemplâtes 
action which, if it were notifled of the facts of which he is acqaainted, would 
make it liable, that it becomes his duty to communicate his knowledge to it, 
and if he does not the corporation is chargeable. In that case Cheesebôrough 
was président of the bank, and a director and member of the finance commit- 
tee of the canal company; Brown was président and also a member of the 
finance committee of the canal company, and a director of the bank. At a 
meeting of the finance committee, at which Cheesebôrough and Brown were 
présent, it was ordered that the f unds of the canal company be deposited in 
the bank to its account, under the control of its finance committee; which 
was done. Brown, as président of the canal company, left his signature at 
the bank as the person upon whose check the money was to be drawn, and 
afterwards drew the money and appropriated it to his own use. Chancellor 
Walwerth held the mère knowledge of Cheesebôrough of the purpose for 
which the money was deposited was not notice to the bank, but that he must 
also hâve known that Brown intended to commit the fraud upon the canal 
company; that the knowledge of such purpose on Brown's part would hâve 
made it Cheeseborougb's duty to inform the disbursing offlcers of the bank, 
and a failure to bave done so would bave made the bank liable. But see this 
case commented on in First Nat. Bank v. Christopher, 40 N. J. L. 435, 438-9. 

The writer believes that there is a différence between a director and an 
executive offlcer when notice is given to an ofiicer to be communioated to the 
corporation; as, for instance, the service of summons, giving notice of pro- 
test, proofs of loss, etc. In ail such cases the question is, not whether he bas 
communicated such notice to the corporation, but whether he was the offlcer 
designated by law, or by the corporation, to receive such notice. Having 
been designated to receive such notice, and it having been given to him as 
notice to tîie company, he has theréby acted in the transaction on hehalf of the 
corporation. The authority and duty of a director and of an executive offlcer, 
in référence to such matters, is very différent. As to whether notice to a 
mère director, when it is given for the purpose of being communicated to the 
corporation, is notice to it, see National Bank v. Norton, 1 Hill, 572. 

The principal case is important on the point as to tohat constitutes a parti- 
cipation in the transaction on the part of the director or other offlcer. It is 
believed that in ail the decided cases, where the corporation has been held 
responsible for the knowledge of a director, he has taken part in determining 
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the question on bèhàlf of :tlie corporation. See Sanh of V. 8. v, Davis, 2 
Hill, (N. T.) 451; National Security Bank v. Cushman, 122 Mass. 490; Bank 
of New Miîford v. Toton ofNew MUford, 36 Conn. 93. 

As a matter of presumption, the knowledge of a director or other offlcer 
may be of much iniportance. Thus, where the cashier of a bank, with knowl- 
edge that a stockholder had pledged his stock to secure a debt, was ex officia a 
member of the discount committee, and a note of the same stockholder was 
discounted by the bank, it was held that the cashier was presumed, in the 
absence of évidence to the contrary, to bave been présent when the note was 
discounted, and bis knowledge that the stock had been pledged was a sufïi- 
cient notice to the bank. Bank of N. Am. v. McNeil, 10 Bush, (Ky.) 54 ; and 
see National Security Bank v. CmsAwiow, 122 Mass. 490; Commereial Bank 
V. Wood, 7 "Watts & S. 89. 

Notice to the board of directors of a corporation is notice to the corporation. 
Mechanios' Barik of Aîexandria v. Seton, 1 Pet. (U. S.) 299; Bank ofPitts- 
burgh v. WhUehead, 10 Watts, 397; Olcott v. Tioga R. Co. 27 K Y. 546; 
ToU Bridge Go. v. Betsworth, 30 Conn. 380. And no subséquent change in 
the persôns eomposing the board will prevent the corporation from being 
affected by such notice. . Mechanios' Bank of Aîexandria v. Seton, supi-a; 
FultonBank v. N. Y. & Sharon Canal Co. i Paige, Ch. 127. And if a body, 
consisting Of several persons, — as a board of directors,— is engaged in the 
transaction of the business of the corporation, notice to any member of such 
bodyv while engaged in said business, is notice to the corporation. Bank of 
U. 8. V. Davis, 2 Hill, (N. Y.) 451 ; Wade, Notice, § 682. Notice to the cashier, 
in matters relating to the ordinary business of the institution, is notice to the 
bank. New Hope, etc., Bridge Co. v. Phénix Bank, 3 Comst. (N. Y.) 156; 
Trenton Banking Co. v. Woodruff, 1 Greeû, Ch. 117 ; and see Branoh Bank, 
etc., Y. Steele, 10 Ala. (N. S.) 915. The treasurer is the proper officer to 
whoin, when payment is made, notice of the purpose to which it is to be 
applied should bé given. New England, etc., Co. v. Union, etc., Co. 4 Blatchf. 
1. And; génerally, notice to the offlcer in charge or having control of a de- 
partinent or branch of the business, concerning matters pertaining to such 
department or branch, is sufficient. Quincy Coal Co. v. Hood, 11 111. 68; New 
England, etc., Co. v. Union, etc., Co. 4 Blatchf. 1 ; Smith v. Water Com'rs, 
38 Conn. 208; Méohanics' Bank v. Schaumburg, 38 Mo. 228; Danville Bridge 
Co. V. Porr.roy, 15 Pa. St. 151. See Black v. Camden, etc., R.Co. 45 Barb. 40; 
Nashville, etc., R. Co. v. Elliott, 1 Coldw. 611. Knowledge of facts by, or 
notice to, a ioere stockholder is not notice to the corporation of the existence 
■of those faets. Housatonio' Bank v. Martin, 1 Metc. (Mass.) 294; Bank of 
Pittsburgh v. Whitehead,10 Watts, 397; Union Can. Co. v. Loyd, 4 Watts & 
S. 393 ; The Admirai,' 8 Law Eep. (N. S.) 91. Nor to a corporator, unless he 
is constituted an organ of communication by charter or by-laws. Custer v. 
ThompkinsCo. Bank, 9 'Pu. St. 21. 

Cincinnati. Jûly, 1881. J. C. Harfer, 
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Civil Action at Law. Upon motioné to dis- 
miss attachments. 




In Eq^uity. TJpon motion to dissolve injunction. 

{Oircuit Court, 8. D. Ohio, E. J). July 23, .1381.) 

Action pob Dbcbit — Attachment— (1) Jorisdiction — Dépendant Summonbd 
m Anothbb Countt— Sections 5031, 5038, Ohio Rev. St.— (2) Ordbb o» 
Attachment— Allowancb By Jcdge— Section 5565, Omo Rev. St.— (3) At- 
TACHma GooDS Alebadt m Sheeipp'b Hands Undbb Execution— (4) Dis- 
MissiNG Attachmbnt UPON Ex Pabtb Testimont whbn Gbound op Attach- 

UBNT AL80 BaSIS OP THE ACTION — PbACTICE. 

PlaintifEs flled a pétition ip the common pleas court of Falrfleld county, 
Ohio, alleging that upon the faith of certain f alae and fraudulent misrepre- 
gentations, made by défendants to them, they gave défendant P. à line of 
crédit for a large stock of goods which they sold him ; that, subsequently, 
défendant S. obtained a judgment by confession againât P., upon certain notes 
\rhich P. had given to S. as a part of the f raud j and le vied exécutions upon P. 's 
stoclî of goods in Lancaster, Fairfleld county, Ohio, for about the full value 
thereof; that about the time said exécutions were levied they discovered the 
fraud, and immediately notifled P. of • the rescisaion of thé contract of sale and 
crédit, and offered to return the notes, etc. , given therefor, and demanded a retiirn 
of their goods, which was ref used ; and claiming damages for such deceit. Plain- 
tifEs also flled an affldavit for an attachment, chafging thaï the debt was fraud- 
ulently contracted ; that the défendants are about todispose of,'atid that P. 
had disposed of a part of, his property in fraud of bis crediiors. Summonses 
and orders of attachments were issued agàinst both défendants ; against P. to 
the sherifE of Fairfleld county, and against S. to the sherifiE of MOntgomery 
county. Both summonses were returned served, and P.'s stock of goods was 
attached under the former, and property of 8. under the latter, order. After- 
wards, upon pétition of plaintifls, the cause was removed to this court. Upon 
motions to dismiss the attachments — 

Eeld, (1) that under sections 6031 and 5038, Ohio Rev. St., the action was prop- 
erly brought in Fairfleld county, and S. was rightly summoned in Montgomery 
county. 

(2) That the order of attachment did not require the allowanee of a judge, as 
.re^uired by section 5565, Ohio Rev. St., when the action la brought before the 
claim is due. 

(3) Tliat the sherLff could levy the order of attachment upon' the goods already 
in his hands, by virtue of a le^y under a prior exécution. 

Locke V. Butler, 19 Ohio St. 56T, distinguished. 

(4) That upon a motion to dismiss an attachment, upon eX parte testimony, 
the court will not décide whether the évidence preponderates for or against the 
truth of the charges upon which the attachment is founded,- where those 
charges constitute the ve^ymatter upoa w.luch the action is based, — the sole 
issue betweën the parties,— and which the plaintifls are ç^titled ultimately to 
hâve submitted to a jury. But thecdurt will consider such testimony. to ascer- 

♦Bepoited by J. C. Harpor, Ésq., of the Cincinnati bar. 
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tain whether the proceeding has been taken in good faîth, and whether thero 
is respectable évidence, which, if believed, would warrant a jury in flnding a 
verdict for the plaintiflEs. In thiscase there is Buch évidence, and the plain- 
tifla are entitled to hâve the sole issue between the parties decided by a jury. 

i Equity— In Aid of Attachment — Fraud — Injunction — Staying Proceed- 
iNGs m State Courts — After Removal peom State to Fédéral Court 
— Sections 640 and 720, Kev. St., Construkd — Rbmbdt at Law — Praotice. 
On thesame day on which the foregoing action at law was begun, the plain- 
tifïs flled in the same court a pétition against thé same défendants, praying for 
an injunction and other équitable relief. The pétition reiterated the al légations 
made in the action at law, and set out additional circumstances of the alleged 
fraud, and charged that S. was about to sell P. 's entire stock of goods to sat- 
isfy his levy, and that it was not more than sufflcient to do so ; that P. was 
insolvent and had no other means of payment. It also set out the bringing of 
the action at law, and levy of an attachment upon the same stock of goods ; 
but that the same will be of no avail, uniess S.'s levy be postoned, as in equity 
it ought, to complainant's attachraeat. The plaintifEs, therefore, pray that the 
levy of S. may be declared fraudulent and void as against them, and be post- 
poned to their attachment, and that S. be enjoined from making any sale under 
his levy ; for a receiver to sell said property, and bring the proceeds into court ; 
and for gênerai relief. A restraining order was granted by a judge of the 
Fairfleld common pleas, as prayed for. 8. flled his motion to dissolve the 
injunction ; and thereafter, on pétition of plaintifEs, the cause was removed to 
this court. On the motion to dissolve the injunction— 

JSeld, (1) that, by section 640, Rev. St., (act of March 3, 1875, c. ]37, i 
4; 18 St. 471,) an injunction granted by a state court before the cause was 
removed to this court, is continued in force until otherwise ordered by this 
court; and the question of dissolving or continuing the injunction is not 
aflEected by the prohibition contained in section 720, Rev. St., but is to be 
disposed of by this court, upon its merits, precisely as it ought to hâve been 
disposed of by the state tribunals if the cause had not been removed. The pro- 
hibition of section 720 is conflned to cases where the jurisdiction of the courts 
of the United States is originally invoked for the very purpose of staying pro- 
ceedings in the state courts. 

(2) The complainants hâve no adéquate and complète remedy at law, and the 
case is a proper one for équitable interférence by injunction. 

(3) That if it be true that, by the fraudulent misrepresentations alleged, the 
complainants were induced to sell to P. upon crédit, then the arrangement 
between S. and P.,— by which the former procured $25,000 of notes falling due 
at short intervais, with warrant of attorney attached, authorizing judgments 
by confession, and the .subséquent entry of judgments, and issue and levy of 
exécutions thereon, seizing and selling the stock of goods, a large part of which 
consisted of merchandise sold by the complainants to P. , — is undoubtedly an 
injurions fraud upon the complainants, for which they are entitled to redress, 
or, so far not ascoosummated, to prevent ; and reasonable groundsbeing shown 
in the aifldavits, the détermination of the truth or falsity of thèse charges must 
be postponed until the final hearing. 

In Equity. 

Tenneys, Flowers é Cratty, of Chicago, and Hoadly, Johnson à 
Colston, of Cincinnati, for plaintififs. 

Gunckel de Rowe, of Dayton, Ohio, for défendants. 
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Matthews, Justice. On November 27, 1880, the plaintiffs filed 
in the court of coip.mon pleas for Fairfield county, Ohio, a pétition 
in a civil action, under the Code of Civil Procédure in that state, for 
the recovery of money only. 

It alleged, iii substance, that the plaintiffs are citizens of the state 
of Massachusetts, and partners in trade; that the défendante are cit- 
izens of Ohio; that on October 20, 1879, the défendants applied to 
the plaintiffs to grant a Une of crédit to the défendant Pierce, who 
was without means or reaponsibility, but familiar with the dry goodg 
business, to sell him dry goods such as he might désire, toestablish 
and conduct a retail dry goods store at Lancaster, in Fairfield cçunty, 
Ohio; that, as an inducement thereto, the défendants represented 
and stated that the défendant Sharpe owned a large and magnificent 
farm of 720 acres of land three and a half miles from Hartford City, 
in Blackford county, Indiana; that the same was in a high atate of. 
cultivation, and one of the best farms in the county ; that the défend- 
ant Sharpe had, within the few years that he had owned it, expended 
$9,000 in permanent improvements on it; that it was worth $25,000 
and upwards, and would be fine security for $15,000, and the de- 
fendant Sharpe proposed to plaintiffs that he would convey said farin 
to the défendant Pierce in fee and allow him to exécute to plaintiffs a 
mortgage thereon for $15,000 as security for a line of crédit to that 
amount with plaintiffs, stating that he had not sold and would not 
sell said farm to Pierce at any price, but would loan it to him as a 
basis of crédit to help him into business, and that he (said Sharpe) 
would never claim anything from said Pierce in respect to said farm 
as long as he (said Pierce) desired to hold it ; that thereupon the 
plaintiffs, relying upon said atatements and représentations of the 
défendants, and believing them to be true, agreed to extend to de- 
fendant Pierce the line of crédit aforesaid upon said land being con- 
veyed to him as aforesaid, and upon his mortgaging the same to 
the plaintiffs, and the same was accordingly donc on the same day, 
October 20, 1879, and the plaintiffs thereupon, in pursuance of said 
scheme, sold and delivered to said Pierce goods at the dates and of 
the value therein stated, viz. : from October 27, 1879, to November 
3, 1880, amounting in ail to $30,902.50, on account of which they 
acknowledge to bave received payments from Pierce for which he is 
entitled to crédit amounting to $12,449.47, leaving an unpaid balance 
of $20,455.03, for which Pierce is indebted to them; that the rep- 
résentations and statements so made by the défendants were false 
v.8,no.l— 2 
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and fraudaient when inade, and well known by each of them to be so 
false and fraudaient, and that they were made with intent to deceivé 
and cheat the plaintiffs out of the value of ail goods which they might 
sell the défendant Pierce, less the net value of the farm aforesaid; 
that, in truth and fact, said farm was then chiefly a marsh, little better 
than a frog pond, being for a large part of the year under water ; that 
there waa very little of it under cultivation, and very lîttle of it capa- 
ble of cultivation, and that it is one of the poorest farms in the 
county; that it lies six miles by road from Hartford City; that said 
Sbarpe had not in fact spent over $1,600 in improvements on it, and 
that principally in construoting a ditch, whioh is wholly inadéquate 
and almost useless in draining said farm; that it was then worth, 
and is not now and never was worth more than $7,000, and is not 
good security for more than $5,000, ail which the défendants then 
weU knew, but concealed from the plaintiffs and falsely represented as 
aforesaid; that in fact Sharpe had, on Ootober 1, 1879, already madis 
a fictitious sale of said farm to Piercé for $25,000, for which Pierce 
had agreed to give Sharpe bis judgment notes, payable within one 
year, at 8 per cent, interest, whenever Sharpe should ask for them, ail 
which was fraudulently concealed îrom the plaintifif ; that as soon^ 
as said Pierce had exeouted to the plaintiffs bis mortgage for $15,000, 
on October 20, 1879, he also imitoediately exeouted and delivered to 
Sharpe five judgment notes for $5,000 each, due respectivelyin three,- 
six, seven, eight, and nine motiths, with 8 per cent, interest, as he 
had previously agreed, ail which waS fraudulently concealed from 
plaintiffs and not known to them until said Sharpe, on Ncweiîïber 15, 
1880, caused five judgments to be entered upon said notes by confes- 
sion in the superior court of Montgomery county, and exécutions 
aggregating about $27,000 to be levied upon the stock of goods of 
Pierce at Lancaster, Ohio; that said stock is not in value exceeding 
the ainount of said exécutions, and the ohieJÉ portions thereof consist 
of goods bought by said Pierce of the plaintiffs under the false rep- 
résentations aforesaid; that aS soon as they learned of the fraud 
aforesaid, viz., on November 24, 1880, they notified the défendant 
Pierce that the contract of sale and crédit in respect to said goods 
was reiBcinded, tendered to him th© note and mortgage on Slàid farm 
for cancellation, and offered to cancel and discharge the same, and 
demanded the return of said goods so sold, or paymént for the sarae, 
which was refused. Wherefore, they dômand damages for said deeeit 
in the sum of $20,455.03, with interest, and for ail other proper relief . 
This pétition was duly verified by the oath of one of the plaintiffs, 
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^ho aiso filed his affidavît for an order of aitachment, setting ont in 
substance the allégations of the pétition, and stating that "the said 
défendants fraudulently and criminally oontracted the debt, and 
fraudulently and criminally incurred the obligation, for which the said 
action bas been brought ;" and also that "the said défendants are 
about to dispose of the property Oi the said défendant George "W. 
Pierce, with the intent to defraud the creditors of him, the said George 
W. Pierce;" and also "that the said George W. Pierce bas disposed of 
a part of his property with intent to defraud bis creditors." 

Writsof summons were issued, — one against Pierce, directed to the 
sberiff of Fairfield county; the other against Sharpe, to the sheriff of 
Mbntgomery county, — and both were returned served. 

Orders of attachment were also issued, — one against each défend- 
ant. That against Sharpe was issued to the sheriff of Montgomery 
county ; was levied by him upon personal property of Sharpe, valued 
at $20,505.63, which was reieased to him on the exécution and 
delivery of a forthcoming bond. The order of attachment against 
Pierce was directed to the sheriff ôf Fairfield county, and was by him 
levied upongoods and personal property of Pierce, which werealready 
in; his hands, under exécutions levied thereon upon the judgments 
entèred against him by confession in the superior court of Montgom- 
ery county, in f avor of his co-defendant, Sharpe. 

On December 14, 1880, the plaintiffa filed their pétition for a re- 
moval of said cause to this court, and tendered a bond, conditioned 
as, requiçed by law, which pétition was granted, and the cause removed 
and certified into this court accordingly. 

On Novèmber 27, 1880, the same day on which the civil action at 
law was begun, as above recited, the plaintiffs filed in the same court 
of common pleas for Fairfield county, Ohio, a pétition against the 
same défendants in a suit praying for an injunction and équitable 
relief. 

This pétition recites, in substance, the allégations in that in the 
action at law, setting out in addition that the défendant Sharpe had 
for many years been a retail dealer in dry goods at Dayton, Ohio, and 
elsewhere, and that the défendant Pierce had been in his employ- 
aient as managing clerk, and that they had sustained relations of the 
closest confidence, intimacy, and friendship; that Pierce was entirely 
irresponsible, and known to be.so by Sharpe ; that on October 1, 1879, 
they entered into a coUugive agreement for the sale by Sharpe to 
Pierce of the Blaekford county farm for $25,000, which it is aUeged^ 
.^as woïth uot;mo.re tha» $^,00.0 cash^ which agreement was in writ- 
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ing, and a copy of Which is exhibited with the pétition. This agree- 
ment provides for the sale of thefarm at $25,000 — 

" ïhe said Pierce issuing for the payment of same notes falling due within 
one year, at intervais, at such time as the said Sharpe œay prescribe — the said 
Pierce to pay 8 per cent, interest annually; and the said Sharpe further 
agrées to net push the payment of said notes at any time unless the said 
George W. Pierce at any time should be sued ; or if at any time suits should be 
threatened against the said Pierce, then the said Sharpe will be free to act in 
any manner he may choose for the recovery of his notes or money. The said 
Pierce agrées to give the said Sharpe judgment notes authorizing any attomey 
at law to confess judgment in favor of the said Sharpe, whenever the said 
Sharpe deems it his interest so to do." 

It is alleged in this pétition that, for the purpose of evading the 
provision in this agreement providing that Sharpe would not push 
the payment of said notes unless Pierce should be sued, Sharpe 
caused and procured the firm of H. B. Claflin & Co., of New York, to 
whom he was largely indebted, to sue Pierce upon a claimfor $1,100, 
which would not become due for nearly three months thereaf^^r, and 
then Sharpe caused judgment to be entered by confession against 
Pierce on said notes, and exécutions to issue thereon, and to be levied 
upon the entire stock of goods of said Pierce at Lancaster, which he 
is about to sell for the satisfaction of the same, being not more than 
enough fherefor, and the said Pierce being insolvent and having no 
other property or means of payment. The pétition then sets out the 
bringing of the action at law for the recovery of damages for the 
deceit, and the issue and levy on the same stock of goods ; of the order 
of attachment against Pierce, but that the same will be of no avril 
unless Sharpe 's levy should be postponed, as in equity and good con- 
science it ought, to the levy by complainants of their order of attach- 
ment. The plaintiffs therefore pray that the claim of Sharpe against 
Pierce, and the levy of the exécutions on said judgments upon 
said stock of goods, be adjudged fraudulent and void as against the 
plaintiffs, and be postponed in payment to the attachment of the 
plaintiffs, and that the défendant Sharpe be enjoined from making 
any sale of said property under said exécutions, and praying for a 
receiver to sell said property and bring the proceeds into court to 
abide the judgment in the cause, and praying also for gênerai relief. 

On the day of filing this pétition a restraining order was granted 
by a judge of the court of common pleas, as prayed for, and the sum- 
mons and restraining order were served upon the défendants, as in 
-the other case in Montgomery and Fairfield counties, respectively. 

On December 8, 1880, Augustus Sharpe filed in this suit bis mo« 
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tion, in writing, to vacate aûd dissolve the injunetion and iestraining 
order theretofore allowed for reasons specified therein. On Decem- 
ber 16, 1880, this cause also, on pétition of plaintiffs, was rewoved 
into thid coujt. 

A motion on the part of the plaintiffs for the appointment of a 
receiver to take possession of and sell the goods of Pierce levied on, 
was heard by Hon. John Baxter, circuit judge, on January 29, 1881, 
and was denied ; whereupon, by consent of counsel, (the défendant 
Sharpe net thereby entering his appearance therein, but reserving ail 
rights to object to the jurisdiction of this court,) it was further ordered 
that the restraining order theretofore allowed be so far modified as to 
permit the sheriff of Fairfield county to sell the goods held by him 
upon exécutions in favor of Sharpe against Pierce, but the proeeeds 
of the sale to be held and retained in his possession until the further 
order of the court in the premises. In pursuance of this agreement, 
as the sheriff reports, the goods were sold, February 28, 1881, to 
Augustus Sharpe, for $20,000. 

On June 9, 1881, the défendant Sharpe, for reasons annexed, 
moved to dismiss the attachment against him and his property, and 
also the attachment against Pierce, so far as it interfères with his 
exécutions; and on the same day Pierce also moved to dismiss the 
attachment against him. 

The motions of the défendants, in both cases, to dismiss the attach- 
ments and to dissolve the injunetion, hâve now been argued and 
submitted for décision. 

1. As to the orders of attachment, several grounds for the motions 
are relied on, which I will consider in their order. 

(1) It is objected as to the défendant Sharpe that he was not 
properly served with process in the case, and that as to him there is 
no jurisdiction. The objection is that, being a résident in Montgom- 
ery county, he could not be sued in Fairfield county. Section 5031 
of the Kevised Statutes of Ohio requires, except in specified cases, 
that civil actions must be brought in the county in which a défendant 
résides, or may be summoned, and section 5038 provides that 
when the action is rightly brought under that former section a sum- 
mons may be issued to any other county, against one or more of the 
défendants, at the plaintiff's request. This is what was done in the 
présent instance. If it should turn out finally that Pierce is not 
liable, then there can be no recovery against Sharpe. Dunn v. Hag- 
lett, 4 Ohio St. é35. Unless the action is founded upon a joint liability, 
it caimot be maintained against Sharpe ; if it is, he has been rightly 
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summoned. The pétition charges him jointly with his co-defendant, 
and nothing appears upon the pleadings inconsistent with such a 
claim. 

It is not relevant to say that he was not a joint debtor with Pierce 
for the priée of the goods, on the contract of sale ; for the action is 
not brought to recover on that contract. It is an action for damages 
on account of an alleged deceit, the wrong complained of being laid 
as committed by the défendants jointly. This objection is over- 
ruled. 

(2) The next proceeds upon the same misconception. It is that the 
order of attachment was improperly issued, without the allowance of 
a judge, as required by section 5565 of the Eevised Statutes, the action 
having been brought before the claim was due. But the claim sued 
on was not for the price of the goods upon the contract of sale, but 
for damages occasioned by the alleged deceit. 

(3) It is further urged, as a fatal objection to the order of attach- 
ment, that a levy under it cannot be made upon goods already in the 
hands of the ofScèr by virtue of a levy of an exécution. This applies 
only in Pieree's case, and does not go to the regularity and validity of 
the order of attachment, but only to that of its service by levy upon 
the goods previously taken in exécution by the sheriff. 

But there does not appear to be any reason in the nature of the 
case, nor any statutory provision, which prevents the sheriff from 
levying an order of attachment, properly directed to him, upon goods 
already in his hands by virtue of a levy under a prior exécution. 
There is no more difficulty in this case than in the levy of two or more 
exécutions of différent dates, or of several successive orders of attach- 
ment, agaînst the same debtor upon the same property. The case of 
Lake V. Butler, 19 Ohio St. 587, referred to in argument, was the case 
of an attempted levy by one ofEcer of an order of attachment upon 
property in the custody of another officer under other process, where 
it was held that the levy of the attachnàent could only be made by reg- 
ular garnishment. 

(4) The motion is further founded on the ground that the charge 
of misrepresentation and deceit is untrue. A large amount of testi- 
mony upon the merits, in the shape of affidavits, pro and con, bas 
been taken, To dismiss the attachment on this ground involves a 
décision based upon ex parte testimony of the very matter which 
must ultimately be passed upon by a jury. If the plaintiffs shall 
eventually succeed in obtaining a favorable verdict, that will déter- 
mine also that they were entitled to the provisional remedy by virtuei 
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of the order of attachment now sought to be diémissed, ftnd of the 
liens, securities, and fruits they may be able to.obtain by its levy. 
The plaintiffs cannot succeed finally in the action, except upon 
proof of the misrepresentation and deceit which ie the basis of their 
complaint, the existence of which is afl&rmed and denied by the par- 
ties and witnesses on this motion. 

I hâve not read the affidavits, therefore, for the purpose of deter- 
mining on which side of this controversy the évidence preponderates, 
but rather of satisfying myself whether the proceeding now ques- 
tioned bas been taken in good f aith, and whether there is respectable 
évidence, which, if believed, would warrant a jury in finding a ver- 
dict in f avor of the plaintiffs. The resuit of my considération is that 
the plaintiffs are entitled to hâve the question which forms the sole 
issue between the parties decided by a jury, and that for that reason 
I décline to prejudge it by granting this motion. To grant the mo- 
tion on this ground is, so far as the influence of such an opinion 
might extend, to décide the case finally against them. To refuse to 
interfère now is to allow the case to be finally disposed of by the 
tribunal whose peculiar province it is to settle disputed questions of 
faet, without préjudice from any action on this motion. 

The affidavits on which the orders of attachment were issued seem 
to be in ail respects in conformity with the requirements of the 
statute, and the motions to dismiss them are accordingly overruled. 

2. As to the injunction. 

(1) It is claimed that the granting of the motion to dissolve ia 
imperatively required by section 720, Eev. St., which enacts that— 

" The writ of injunction shall not be granted by any court of the United 
States to stay proceedings in any court of a state, except in cases where such 
injunction may be authorized by any law relating to proceedings in bank- 
ruptcy." 

This is the same provision originally contained in section 5, c. 22, 
act of March 2, 1793 ; 1 St. 334. It bas been held to prohibit the issitè 
of an injunction by a court of the United States to restrain the sale 
of property under an exécution issued ou't of a state court, althougb 
the application is made by a third party whose property is taken. 
Watson V. Bendurant, 30 La. An. 1; Daly v.Sheriff, 1 Woods, 175.. 
Per contra, Cropper v. Cobum, 2 Curt. 465. 

And in the early case of Diggs v. Wolcott, 4 Cranch, 179, it was 
decided that although a suit to enjoih proceedings in a state court is 
removed from the state court irito the circtlit court, yet the lattef 
càiinot grant the relief prayed foi'. Anà'iû that case the removal 
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was effected by thé défendants to the bill in chaneery, against whom 
the relief wàs asked. 

But by section 646, Eev. St., it is now provided that — 
"Any injunction granted before the removal of the cause against the de- 
fendant applyingfor its removal shall continue in force until modifled or dis- 
solved by the United States court luto which the cause is removed." 

And by section 646, Eev. St., (act of March 3, 1875, c. 137, 
§ 4, 18 St. 571,) it is provided, in référence to ail cases removed 
from a state court, that — 

"AU injunctions, orders, and other proceedings had in sueh suit prior to 
its removal shall remain in full force and effect until dissolvedor modifled by 
the court tp wliich such suit shall be removed." 

It is clear, then, that by virtue of this last-mentioned provision 
the injunction in the présent case is continued in force until other- 
wise ordered by this court, and does not cease to operate by the per- 
emptory effect of the prohibition contained in section 720. And the 
inference from sections 640 and 646 is equally cogent to my mind, 
that in the cases provided for it is the intention of the law to authorize 
and require that the question of dissolving, continuing, or perpetuat- 
ing the injunction originally granted by the state court, shall be 
dealt with by the courts of the United States, into which the cause 
shall hâve been lawfuUy removed, without in anywise being affected 
by section 720, and that it shall be disposed of by the courts upon its 
merits, precisely as it ought to bave been disposed of by the state 
tribunals if the cause had not been removed. This construction of 
thèse several provisions of the law is necessary, that tbey may each 
hâve Bome effect, and restrains the interprétation of section 720 to 
cases where the jurisdiction of the courts of the United States is 
originally invoked for the very purpose of staying proceedings in 
state courts. 

(2) The question, then, seems, whether this injunction ought origi- 
nally to hâve been granted, and whether it ought now, upon gênerai 
principles of equity jurisprudence, to be permitted to stand. Upon 
this point it is urged by counsel, in support of the motion to dissolve, 
that it is not a case for équitable interférence, for the reason that the 
party has a complète and adéquate remedy at law. 

It seems, in the présent condition of the case, hardly necessary to 
enter upon the discussion of that question. The whole scope of the 
injunction, as originally prayed for and allowed, was simply to re- 
Btrain the sale of the stock of goods held by the sheriff of Fairfield 
county, under the exécution of Bharpe aud tbe complainants' order 
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of attachment, until the validity and priority of the former, brought 
into question by the allégations of the bill, could be determined on 
final hearing. By consent of parties the injunction was modified, 
after tlie removal of the cause into this court, so far as to permit 
the sherifif of Fairfield county to sell the goods held by him under 
said levies, witb the proviso that the sheriff should hold and retain 
the proceeds of such sale in his possession until the further order of 
this court. 

It is true that this consent was given by Sharpe with the qualifica- 
tion that he did not thereby enter his appearance in the suit, and 
reserving ail rights to object to the jurisdiction ; but that could only 
hâve référence to the question of jurisdiction over his person, which 
•we hâve already decided. What is left is simply a question as to the 
appropriation of the fund in the hands of the sherifif. The injunction 
granted by the court has spent its force, and there is no longer a 
question as to staying by injunction proceedings in the state court. 
The parties themselves hâve agreed that the fund shall remain in its 
présent custody, to abide the order of this court. 

It is nevertheless still true that if the complàinants hâve no equity 
to detain the fund for final disposition, the order should now be made 
authorizing the sheriff to pay it to Sharpe; and in this view it is 
material to détermine whether such an equity exists. 

So far as the objection now under considération is Concerned, that 
there is open to the complàinants an adéquate remedy at law, the 
case of Wood x.Stanberry, 25 Ohio St. X60, seems conclusive. It 
■was there adjudged that "where a sheriff has in his possession goods 
and chattels by virtue of a levy und'er an exécution issued upon a void 
judgment, and aferwards levies, subject to his former levy, an order 
of attachment in favor of the creditors of the judgment debtor upon 
the same property and proceeds, or threatens to proceed, under the 
direction of the plaintiff in exécution, to sell the same for the purpose 
of applying the proceeds upon the exécution, the plaintiffs in attach- 
ment may restraiii the sale by injunction." 

In meeting the objection urged hère the court say, p. 150 : 

"ïhe remedy wliich an injunction affords tliem is complète, and no other 
process or proceeding is adéquate to the préservation of their rights, or their 
just compensation for injuries, if the sale under the exécution is permitted. 
They cannot appear in the case of Stanberrp v. Purviance and ask the court to 
recall the exécution, for the reason that they are not parties therein; and for 
the same reason they cannot, upon the return of the exécution, ask the court 
to control the proceeds of the sale for their beneflt ; nor can they, by proceed- 
ings in error, stay the exécution or reverse the judgment upon which it was 
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issued. They cannot recover the possession of the property attached from 
the sherifE—the possession is rightfuUy in him — nor can they maintain tres- 
pass againat him, for the reason that the exécution, being regular on its face, is 
his justification. If the property be sold under the exécution and delivered to 
purchasers, an order of sale under their attachment will be fruitless ; an action 
against the purchaser, if insolvent, will afford nô redress, and if solvent will 
impose burdens and expansés upon thera for which no compensation can be 
made. In short, there is no adéquate remedy, and therefore the case is a pro- 
per one for an injunetion." 

It is true, in that case the exécution was declared to be void, while 
hère it is ohly Voidable. But that only fumishes an additional ground 
for independeht équitable interférence, as the equity asserted by the 
complainahts, while it is siifBcient, if maintained, to avoid the levy 
of the executioh as against their claim, could not be established 
and vindicated in any other mode than by a bill in chancery. The 
grounds, therefore, for maintaining the injunetion in the présent 
case are stronger than in the case just cited. 

In the case of Watson v. Sntherland, 5 Wall. 74, the suprême 
court of the" United States, speaking by Mr. Justice Davis, sustained 
an injunctioh to prevent a sale under an exécution of goods levied 
on as the property of the judgment debtor, at the suit of a third 
person claiming title to them by virtue of a prior purchase from the 
judgment debtor, -which sale the plaintiff in the exécution charged 
to be fraudulent and void, the court deciding the question of fraud 
in favor of the complainant in equity, holding that the recovery of 
damages in an action àt lavr was not an adéquate remedy for the 
loss arising from the destruction of his business. It does not appeair 
in the report of that case -whether an action of replevin for the 
recovery of the possession of the goods themselves would lie. But 
in either view the rule laid down is certainly broad enough to cover 
the présent case. 

(3) This brings us to a considération of the complamanfs equity, 
which is denied. Its existence dépends entirely upon whether, upon 
final hearîng, he will be able to establish by proof the fraud of which 
he complains. If it be true that, by the fraudulent misrepresenta- 
tions alleged, the complainants were induced to sell to Pierce goods 
on crédit, then the arrangement between Sharpe and Pierce — by 
which the former procured $25,Q00 of notes falling due at short in- 
tervais, with warrant of attorney attached, authorizing judgments by 
confession, and the subséquent entry of judgments, and issue and 
levy of exécutions thereon, seizing and selling the stock of goods, a 
large part of which consisted of merchandise sold by the complain- 
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ants to Pierce — is undoubtedly an injurious fraudapon the oomplaîn- 
ants, for which they are entitled to redress, or, so far as not consum- 
mated, to prevent. Permitting the proceeds of the sale of the goods 
to be paid to Sharpe on his exécutions, is simply to permit the con- 
Bummation of that fraud, if one has been contemplated. 

Into the inquiry as to the merits of the two sides of that contro- 
versy, it is not appropriate to enter now. Its adjudication must be 
postponed until the final hearing. As I hâve already said, in référ- 
ence to the motion to dismiss the attachments, there is in my opinion 
reasonable ground shown in the affidavits for permitting the contro- 
versy to proceed to final détermination, without préjudice from thèse 
preliminary proceedings. 

The motion to dismiss the attachments, and that to dissolve the 
injunction or modify the previous ordôr of the court in respect to the 
fund in the hands of the sheriff, are overruled. 



WooD V. The Phcbnix Ins. Co.* 
{Circuit Court, E. B. Pennsylmnin. July 1, 1881.) 

1. Insurance— General Average— Deck Cargo. 

Goods carried oa deck are entitled to the benefit of gênerai average, wliera 
they are so carried In pursuance of a gênerai custom. 

2. Same — Ikon Pipe. 

The évidence in this case beld to estahlish such a gênerai custom as to car- 
goes of iron pipe. 
H. Sahe. 

The opinion of the district court in this case, (1 Fbd. Rbp. 235,) as to the law 
of the case, concurred in, but the décision reversed upon additional testimonj 
as to custom taken after the appeal. 

• Appeal from the Decree of the District Court. 

This was a libel by the owner of a deck load of iron pipe, jetti- 
soned, against the underwriter of the balance of the cargo, to recover 
contribution by gênerai average. The court below decided that, 
as a gênerai rule, goods carried on deck were not entitled to the 
benefit of gênerai average; that to this rule there were several excep- 
tions, among which was the case of goods carried on deck in pursu- 
ance of a gênerai custom; that the burden of proving such custom 
■was on libellant, and that his évidence had not been suf&cient to 
establish it. (Eeported 1 Fed. Rep. 235.) Libellant appealed, and 
in the circuit court took the testimony of five additional witnesses. 

*Êeported by Frank P. Prlchard, Bsq., of the Philadelphia bar. 
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to the effeet that iron pipe, being of light weight in proportion to 
its bulk, it is nècessary to load part of the cargo on deck, in order 
to give the vessel her full cargo, and that there wasa gênerai custom 
Bo to load. 

Henry G. Ward, for appellant. 

Henry Flanders, for appellee. 

McKennan, g. J. The learned judge of the district court, who 
decided this cause, so clearly and accurately stated the law which 
governs it, as I think it ought to be held to exist, that I do not pro- 
pose to amplify or repeat his statement. I adopt it fuUy. As a 
gênerai rule the jettison of a deck cargo would not entitle its owners 
to contribution in gênerai average from the cargo stowed below deck. 
But ■where, in pursuance of a gênerai custom of the trade to which 
the spécial kind of cargo belongs, the vessels engaged in its trans- 
portation are loaded partly on deck and partly under deck, and the 
deck cargo is necessarily sacrificed for the safety of the rest, the 
gênerai cargo may be subjeeted to contribution to pay the loss. 

In the court below tlie case turned upon the existence of such a 
custom, and was properly decided upon the insufficiency of the proof 
of it. Since the* case came into this court further évidence has been 
taken, which shows it to be the custom, where a full cargo of gas 
pipe is shipped, that part of it is stowed above and part below deck. 
This is the uniform usage among manufacturers of gas pipe east of 
the Alleghanies, who employ water transportation, and for the reason 
that, on account of the light weight of the article compared with its 
bulk, the full capacity of the vessel cannot be made available without 
such distribution of the cargo. It is coeval with the manufacture 
and transportion of gas pipe on a large scale, and it is, therefore, 
shown to hâve been of such gênerai prevalence and long continuance 
as to entitle it to be recognized as a gênerai custom of the trade. 

There must, then, be a decree for the libellant against the respond- 
ent for its contributory portion of the loss caused by the jettison. 
This is admitted to be $77.50, and for this sum, with interest from 
the date of filing the libel, and costs in this court alone, decree will 
be entered. 
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Peppeb î). Labrot and another.* 

{Circuit Cowrt, D. Kentucky. July, 1881.) . 

1. Tkade-Mark — "Old Oscab Pbppbr Disthlery " ^ — DESOBiPTrvB of Plaob 
op Manufaoxubï!— Sale op Pbemisbs— Right of Purchaseb to Tradb- 
Mark. 

The complainant, in 1874, was the owner by inheritance, of a tract of landon 
which his father, during his life-time, for many years had carried on a distillery, 
manufacturing whisky, which, from the name of the distiller, became kaown 
as " Old Crow Whisky," and the distillery as Oscar Pepper's Old Crow Dis- 
tillery. The complainant erected a new distillery and manufactured whisky, 
braûding on the heads of the barrels " Old Oscar Pepper Distillery ; Hahdr 
made Siour Mash ; James E. Pepper, Proprietor, Woodford County, Ky.," and 
used the same as a trade-mark in circulars, bill-heads, letter-heads, etc. Sub- 
sequently the complainant became bankrupt, and his distillery premises, build- 
ings, machinery, etc., were sold by his assignée under the name of the "Old 
Oscar Pepper Distillery," and became the property of the défendants, who 
operated the same by the manufacture of whisky, using the trade-mark adopted 
by the complainant, substituting their own names as proprietors. A bill was 
flled by complainant to enjoin the use of the trade-mark, the défendants filing 
a cross-bill asking to be protected in their claim to its exclusive use. 

Held, (1) that the trade-mark was a description of the place of manufacture, 
and did not designate, either expressly or by association, the Personal origiu of 
the product. 

(2) That the complainant, having ceased to be the owner of the distillery and 
proposing to use the name on whisky to be manufactured elsewhere, had no 
right to the exclusive use of the trade-mark as against the défendants, who 
could use it as a truthful description of their own production. 

(3) That the complainant had no right to use it at ail, because to do so would 
be to deceive and mislead the public by a false représentation in respect to thè 
place of the manufacture of his goods. 

(4) That the défendants, by virtue of their ownership of the Old Oscar Pep- 
per Distillery, succeeded to the exclusive right to use that name for their prem- 
ises and place of manufacture, and to brandit on the packages of their mer^ 
chandise for the purpose of truly indicating it as a product of a distillery jvell 
known by that name. 

In Equity. Trade-mark. Bill for injunction and account, and 
cross-biU for injunction. Final hearing upon pleadings and proof s. 
Barrett é Brown and John Marshall, for complainant. 

1. Complainant's trade-mark embodied his family name, and was therefore 
peculiarly appropriate. See Ainsworth v. Walmesly, 44 L. J. 252. The right 
to use the name passed from father to son as apersonal right, not as a ehattel 
real. See Dixon Cruoible Co. v. Guggenheim, Cox's Trade-mark Cas. 577. 

2. Did the trade-mark pass to the assignée in bankruptcy and from him to 
défendants by their purchaseî A gênerai assignment under state laws does 
not carry a trade-mark. Bradley v. Norton, 33 Conn. 157. Vendée in bank- 
ruptcy acquires no right as against bankrupt to a trade-mark which he used 
to designate his own préparations. Hembold v. Eembold Co. 53 How. Pr. 453. 

*Ileported bj 1. C. Harper, Esq., of tbe Cincinnati bar. 
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3. Conveying the distillery as the "Old Oscar Pepper Dîstillery" dld not 
give défendants a right to use the term as descriptive of their whisky. 
Dîxon Crueîble Co. v. Guggenheim, Cox's Trade-mark Co. 577; Rowe v. Sear- 
ing,Id. 244; MoArdle v. Peck, Id. 312; Woodward v. Lazar, Id. 300. By 
purchasing the realty, the vendee does not acquire the right to trade-marks 
used upon it, and one may use his trade-mark in à new place, though it was 
local in its original signiflcance, Wotherupoon v. Currîe, 23 L. T. Eep. 443; 
5 E. & I. App. 508. 

W. Lindsay, for défendants, cited — 

Leather Cloth Co. v. Am. Leather Cloth Co. Cox'a Am. Trade-mark Cas 
704; Congress Spring Co. v. Righ Rock Congress Spring Co. Id. 630; Kidd v.. 
Johnson, 100 U. S. 620; ff. & H. Manvfg. Co. v. Hall, 61 N. Y. 229; Car- 
michael v. Lattimer, 11 E. 1. 407 ; Hall v. Barrows, 4 De Qflx, Jones & Smith, 
151 ; Booth V. Jarrett, 52 Sow. Pr. 169 ; Canal v. Clark, 13 "Wall. 325, referred 
toin Mr. Justice Matthews' opinion; anà. also Lleioellen v. Butherford, ^9 
Barb. 588; Newman y. Âlford, é9 Ba.vh. 588. 

Before Mr. Justice Matthews and Baer, D. S. 

Matthews, Circuit Justice. This is a bill in equity filed October 
23, 1880, the complainant being a citizen of the state of New York, 
and the défendants citizens of Eentucky. 

It is alleged that both parties are, and hâve been, engaged in the 
manufacture and sale of whisky. The complainant claims to be the 
originator, inventer, and owner of a certain trade-mark and brand 
for whisky make by him, consisting of the words "Old Oscar Pepper," 
and also of an abbreviation thereof, consisting of the lettera "0. 0. 
P." He allèges that the said words and letters were and are a fancifui 
and arbitrary title and trade-mark and brand intended to designate 
and identify whisky of his manufacture, the use of which he began in 
1874, continued since by branding and marking the words on each 
barrel, and using the letters as an abbreviation in correspondence 
and contracts concerning the article ; the whisky so designated hav- 
ing acquired that name, and being well and f avorably known thereby. 
He says that the said words and trade-mark were made up in fact of 
the family name of the complainant, and embodied the name of his 
f ather, and had never before been so used. He avers that the whisky 
made by him, and so branded, marked, and known, was very care- 
fully manufactured, and of excellent quality, and of great réputation 
in the market, commanding a ready sale at profitable priées, and was 
identified by said trade-mark as of the complainant's make, whereby 
the said trade-mark bas became of great value to him. He allèges 
that the trade-mark, "Old Oscar Pepper," was used by him by burn- 
ing the same upon and into the heads of barrels containing whisky 
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made by bim, in à form set ont as an exbibit to tbé bîil. A oopy is 
hera set out as f bllows : 



The sâme device on a SDçialler scale was priûted upon the letter 
beads ànd bill heads ànd business câtda lised by bim in correspond- 
ance, ànd other business, conceming bis whisky; and wàs aîso at- 
taèhed to and paBted lapon a,ll small packageè and samjfles of the 
whisky made by bim, and was used to identify, and was universally 
recognized as identifying, the whisky made by bim. 

On November 13, 187t, the complainant procured a certificate of 
the registration o: said trade-mark under the laws of the United 
States. 

' The bill charges that the défendants bave sought to appropriate 
the complaiiiant's trade-mark to their own use, and are using, upon 
1)arrels of whisky made by tbem, a similar device, a copy of which is 
exhibited. It is as foUowâ': 

O*^ DiSTILLEBY. ^^ 
ESTABLISHED 

1838. 

HAND MADi~SOUB MASH. 

Labkot & Gbaham, 

^ Proprietors. , 

^ % ^ ^ 

It ÎB alleged that this is done by the défendants with the wrongful 
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and fraudulent design to procure the custom and trade of persons 
■who are or bave been in the habit of buying, vending, or using the 
genuine whisky made by the complainant, and of illegally and fraud- 
ulently promoting the introduction and sale of the défendants' own 
whisky, under the cover and réputation of the complainant's trade- 
mark, and of inducing unsuspecting persons to purchase the whiskies 
of défendants as and for the genuine "Old Oscar Pepper" whisky, 
manufactured by the complainant. It is charged, also, that with like 
intent the défendants are using the same device and trade-mark 
upon their letter-heads, and business cards, and other papers and 
advertisements, and upon packages containing their whisky. It is 
also charged that this conduct of the défendants is injurious to the 
complainant in the sale of his whisky, and in the profits thereof, and 
that, by reason of the inferior quality of the whisky sold by défend- 
ants under such trade-mark, the réputation of the complainant's 
whisky is greatly prejudiced and injured in the markets of the coun- 
try, and a fraud and déception practiced upon the public, inany of 
whom are induced to purchase the défendants' whisky, believing it 
to be the manufacture of the complainant. 

The bill accordingly prays for an injunction and an account. 

The défendants filed an answer in which they admit that they 
hâve been and are engaged in manufacturing and selling whisky, 
their distillery being in Woodford county, Kentucky, and long known 
and designated as the "Old Osoar Pepper Distillery," They deny 
that the complainant is the originator or owner of the trade-mark 
or brand for whisky made by him, as claimed, and deny that the 
words "Old Oscar Pepper," or the abbreviation of them, by the letters 
"0. 0. P.," hâve ever been used as an arbitrary or fanciful title or 
trade-mark for whisky, or that they were ever so used by the com- 
plainant, and allège that tbey were never used by him except in con- 
nection with the word "distillery," and then only for the purpose of 
showing that the wh'sky in référence to which they were so used 
was manufactured at and was the product of the Old Oscar Pepper 
Distillery. The défendants claim that the use of the same by the 
complainant as a brand for their whisky, manufactured elsewhere, 
wonld be a fraud on the public, as well as on the défendants. They 
say that several years since the complainant became the owner of 
33 acres of land in Woodford county, Kentucky, known as the land 
used by Oscar Pepper for distillery purposes, upon which there was 
a distillery, and machinery, warehouse, and other improvements ; 
that said distillery, during the life-time of Oscar Pepper, the father 
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of the complainant, became famous because of the Bupeiîor quality 
of the whisky there produoed, 'which waa attributed, by dealers in 
whisky, to the peculiar character and properties of the water tised in 
the process of distillation ; that in 187é the complainant, in company 
•with one E. J. Taylor, Jr., with whom he was associated in busi- 
ness, operated said distillery, and formally named it the "Old Oscar 
Pepper Distillery," and procured a large namber of iron signs to be 
made and distributed throughout the country, containing a correct 
drawing bf the distillery and warehouse building, and an aecurate 
view of the old Oscar Pepper homestead or dwelling, which drawing 
and view they surrounded with the words, in a circular form, above 
the same, "Old Oscar Pepper Distillery," and below, in a straight 
line, "Woodford Co., Kentucky," and thus, as is claimed, fixed and 
determined the name of said distillery. They also procured an iron 
brand to be made, and with it burnt into the head of each barrel of 
whisky, manufactured in said distillery, the words — 

Old Oscar Pepper 
Distillery. 

Hand-made Sour Mash. 

James E. Pepper, 

Proprietor, 

Woodford County, Ky., 

— for the purposè, as is alleged, of identifying it as the product of the 
Old Oscar Pepper Distillery. It is also alleged that the complainant 
advertised his business in a circular, as follows : 

" Having put in the most thorough running order the old distillery prémises 
of my father, the late Oscar Pepper, (now owned by m!é,) I offer to the flrst- 
class trade of this country a hand-made, eour-mash, pure feôpper whisky of 
perfect excellence. The celebrity attained by the whisky made by my father 
was ascribable to the excellent water used, (a very superior spring,) and the 
grain grown on the farm adjoining by himself, and to the process observed 
by James Crow, after his death by William P. Mitchell, his distillers. I am now 
running the distillery with the same distiller, the same water, the same for- 
mulas, and grain grown upon the same farm." 

He also circulated a similar certificate from his distiller, Mitchell, 
who said: 

" I am emplôyed by James E. Pepper as distiller, ànd the whisky I now 
make is from the same formula as the celebrated Crow whisky manufactured 
by James Crow and myself for his father, (the late Oscar Pepper,) at the 
same place, ànd is of the same excellence, being identic^l in quality. I use 
the same water, the same giain, the same still." 

It is also alleged that the complainant, in Maïch, 1877, was de- 
Vk8,no.l— 3 
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clared a bankrupt, and that amoug other assets thé tract of land 
and tbe distillery thereon, with ail, the appurtenances and fixtures, 
were sqld by the assignée, and by mesne conveyances became vested 
in the défendants, who hâve since operated the sàme by the manu- 
facture of whisky i a-nd that the complainant in the ibean time has 
been, and is now, Qperating a distillery in Fayette county, Kentucky, 
as the sole place of the manufacture of his whisky, and that eonse- 
quently he cannot use the brand formerly used by him while operat- 
ing the "Old Oscar Eepper Distillery," withoutmaking a f aise and 
frauduLent represiçntation as to the place of manufacture. 

Tbe défendants admit: that .since they hâve owned and operated 
the Old Oscar Pepper Pistillery, they hâve used the brand set out in 
the pleadings, but merely for the purpose of identifying their whisky 
as the product of that distillery, as follows : 

Old Oscar Pepper 

■ iv, Distillery. 

Established 1838. 

Hand-made Sour Masli. 

Labrot & Graham, 

Proprietors, 

vVoodford. County* Kentucky. 

They claim the right so to do by virtue of their ownership of the 
distillery, of which they say that is the proper name. 

On November 23, 1880, the défendants also filed their cross-bill, 
setting up in substance the same facts, and claiming that they are 
entitled to the exclusive use as a trade-mark of the brand described 
in the pleadings as uséd by them, andpraying to be protected therein 
by a perpétuai injujiotion. 

To this eross-bill thô complainant filed his answer, insisting upon 
his claims to the injunetion and right to the exclusive use of the 
trade-mark, "Old Oscar Pepper," and the abbreviation "0. 0. P," as 
applied to whisky. He allèges that his father, during his life-time, 
Oscar Pepper, operated a distillery on the premises mentioned, and 
manufactiiréd an article which became well and favorably known to 
the trade as "Crow" or "Old Crow" whisky, from the name of the dis- 
tiller, and that in conséquence the distillery became known as the 
"Old Crow Distillery ;" that after his father's death, the distillery tract 
having corne into his. possession, he leased it to W. A. Gaines & Go^, 
who continued the manufacture of whisky under the same trade-namé 
and mark of "Crow," or "Old Crow," but that afterwards the com- 
plainant, having gone into the business himself, built on the same 
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BÎte aji entirely netr distillery/àBd manufactured whisky which he 
called by the name of "Old Oscar Pepper," àitd so itiarked aïïd 
branded the packages, and thereby originated and adôpted it as Mk 
trade-mark to identify and distinguish the whisky made by nith, and 
iit became well and favorably known as suchi He says thàt in the 
manufacture of his whisky he used neither the same distillery build- 
ing at which the "Orow" whisky waé manufactured, nor the identical 
spring of water which had been used in connection with it, but another 
spring in the same vicinity of the saine quality; ail thô splings of 
water in the same geological formation throughout the counties of 
Woodford, Fayette, Bourbon, Harrison, and the bluè-grass section of 
Kentucky being substantially alike in quality, and the whisky made 
from one indistinguishable from that made^ with èqual care and skill 
and by the same process, at any other. 

And the complainant insists thàt the name "Old Oscar Pepper" 
was never applied to the distillery premises until after he had adopted 
it as the name of whisky made by him, and thén only as indicating 
the place where he made his "Old Oscar Pepper" whisky; ànd that 
it was not the name of the distillery which was applied to designate 
the whisky made there, but the name of the whisky which was applied 
to designate the distillery at which it was made, so far as it was ever 
80 known or called. He charges that the use by the défendants of 
thewords "Old Oscar Pepper Distillery," as descriptive of thelocality, 
is a subterfuge and évasion, their real intent being to use the words 
as describing their make of whisky, and thereby wrongfuUy to use 
complainant's trade-mark and pirate his trade. 

General replications perfect the issue arising both on the original 
and cross-bills, and the cause bas been submitted on final hearing 
upon the pleadings and proofs. 

It is manifest that the controversy between the parties, in the first 
instance, is one of fact. 

The construction of the complainant is, that the words " Old Oscar 
Pepper " and the abbreviation of them, " 0. 0. P.," constitute a 
brand or mark originally adopted by him to designate whisky as 
made by him, without référence to the place of manufacture; and 
that by use and récognition it has become associated in the minds 
of dealers and the public with the article manufactured by him, sd 
as to constitute its name in the trade, whereby to distinguish it from 
a similar article made by any and ail others. 

On the other hand, the défendants claim that the Wbrds in question 
were originally used, and their use subsequently continued, merely 
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to designate the fact that the whisky contained in the packages no 
marked or spoken of in advertisementa, circulars, signs, etc., on which 
the mark was burned or printed, was made at the distillery so 
degignated; and that that was doné beoause the distillery, or its 
predecessor on the same site, had acquired a réputation in connection 
with the manufacture of whisky which was sufficient to reoommend 
any article made at the same place. 

Undoubtedly the inference, from the plain meaning of the words 
themselves, supports, strongly the claim on the part of the de- 
fendants. ., 

The complainant's brand or mark, as claimed and used by hira, is 
" Old Oscar Pepper Distillery, Woodford Co., Ky.," James E. Pepper, 
proprietor; the words "hand-made sour mash " describe the quality 
of the whisky ; and as to thé rest, the plain and unequivocal mean- 
ing is that it is the product of the "Old Oscar Pepper Distillery," 
of which James E. Pepper is proprietor. 

The complainant in his testimony endeavOrs to explain his use of 
the word "distillery" in this connection, so as to make its use consist- 
ent with his claim that the words "Old Oscar Pepper" were in- 
tended to designate the whisky and not the distillery. He says: 
"In branding the ends of my barrels, I put the word ' distillery ' to 
show that the ' Old Oscar Pepper ' whisky was a straight whisky made 
by me, and at my own distillery, and not a compounded whisky ; and 
the use of the word ' distillery,' on the heads of the barrels following 
the trade-mark, indicated a, straight whisky as distinguished from a 
compounded whisky." 

But the explanation does not seem sufficient. The use of the word 
"distillery" does, indeed, seem to advertise the fact that the whisky 
is distilled, and not rectified, but it does so by designating the spirits 
contained in the package as the product, not merely of a distillery, 
but of the particular distillery known as the "Old Oscar Pepper Dis- 
tillery," of which James B. Pepper is proprietor. 

It is true that Beecher, one of the iirm of Ives, Beecher & Co., the 
merchants who sold the complainant's whisky in New York, testihes 
that the whisky acquired its réputation under the name of "Old Oscar 
Pepper" or "0. 0. P." whisky, and known by that name, and in- 
quired after and bought and sold by that désignation. He says my 
firm buy whisky under the name of "Old Oscar Pepper." But he 
immediately explains that "we buy as ' Old Oscar Pepper,,' whisky to 
be made at the distillery where James E. Pepper first made the 
whisky known to the trade by that name." (Answer to the twenty- 
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third interrogatory.) And in answer to the seventh cross-interroga- 
tory he says : 

"At the time my flrm commencèd dealing in • Old Oscar Pepper ' whisky, 
that name added to the réputation and salability of the whisky, for the reason 
that thât was the name of James E. Pepper's father, and his father had 
made good whisky at that very distillery for several years previous to the 
making of any by James E. Pepper." 

It is beyond dispute that Ives, Beecher & Go. introdueed the eom- 
plainant's manufacture of whisky to the trade under the name of 
Old Oscar Pepper whiskies, upon the crédit of the old distillery of 
Oscar Pepper, and recommended them as of superior excellence 
because they were the product of that distillery. This was done by 
advertisements in eirculars, containing certificates and affidavits, one 
from James B. Pepper himself, that he had put in the most thorough 
running order "the old distillery of my father, the làte Oscar Pepper, 
now owned by me;" that "the celebrity attained by the wbiskey made 
by my father was ascribable to the excellent water used (a very supe- 
rior spring) and the grain grown on the farm adjoining by himself, 
and to the process observed by James Crow, after his death by W. F. 
Mitchell, his distillers;" that "I am now running thé distillery with 
the same distiller, the same water, the same formula, and grain 
grown upon the same farm, consequently my product being of the 
same quality and excellence." Another certificate and aifidavit so 
published was from his mother, in which she stated that lier son, 
James E. Pepper, is the owner of the old distillery property situated 
in the county of Woodford, state of Kentueky, formerly owned by 
her deceased husband, Oscar Pepper, and known as the "Old Crow 
Distillery:" 

" The. buildings hâve been thoroughly improved. Mr. ^Y. F. Slitchell, who 
distilled for the late Oscar Pepper, sueceeding James Crow, is employed by 
my son, and the product is of the highest excellence, and recognized as f ully 
up to the standard of the celebrated old product from the same stills." 

And the distiller, Mitchell, also certifies: "I use the same water, 
the same grain, and the same still." 

It does not avail the complainant now to repudiate thèse représen- 
tions, or to insist that they are altogether immaterial. It may be 
true, as he now says, that in point of f act his distillery was altogether 
distinct as a building and machinery from that so long operated by 
his father, and that he did not use the same spring of water and the 
same stills; and it may be equally true that, so far as the intrinsic 
quality of the whisky is concerned, the circumstances referred to 
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were altogether unimportant, for the reason that the produot of 
equally good materials, made in the same geological région, in the 
best manner known to those engaged then in the manufacture, could 
not be distinguished from the favorite article known by the name of 
any particular distillery, Nevertheless, it remains quite certain, from 
the proof 8 in this case, that the oomplainant succeeded in establishing 
a market for his manufacture, upon the spécial belief of the public thât 
it must be like that made by his father, because made at the same 
locaUty and with ail the advantages it was thought to confer. In 
other words, he sought and obtained for his own manufacture, by 
the use of the name of his fathor's distillery, the réputation estab- 
lished by Oscar Pepper for his own. 

Oscar Pepper manufactured at his distillery for many years pre- 
vious to his death in 1865, probably as early as 1838, and the dis- 
tillery was known in the neighborhood, as some witnesses testify, as 
Oscar Pepper's distillery. This, indeed, would be most natural. 
Afterwards, the whisky distilled there under the management of 
James Crow became extensively and favorably known as "Old Crow" 
whisky, and the distillery acquired the name of the Old Crow Dis- 
tillei-y ; and that name was used after the death of Oscar Pepper, by 
successive lessees of the establishment, as a trade-mark to designate 
its production ; but during that period the name of Oscar Pepper, as 
formerly connected with it, appeared in the brands and marks 
used by Gaines, Berry & Co. while they were carrying it on. 
They styled themselves on business cards "Lessees of Oscar Pep- 
per's 'Old Crow' Distillery." In 1874 the trade-mark of "Old 
Crow" having previously, by Gaines, been transferred to the pro- 
duct of another distillery owned or operated by him or his firm, 
the complainant came into possession of his own distillery, and it 
became known as the "Old Oscar Pepper Distillery." The deed 
directly to the complainant of the distillery premises, made by a com- 
missioner in pursuance of a decree for partition, refers to an accom- 
panying plat in which the "Old Crow Distillery" is designated; but 
early in 1875 an agreement was made by the complainant with one 
E. H. Taylor, Jr., reciting that the former was owner of the premises 
upon which is situate the old distillery, which was operated and run 
by the said Oscar Pepper in his life-time, and providing means for a 
thorough réparation of said old distillery, and of operating the same 
for the purpose of manufacturing copper whisky of the grade, charac- 
ter, and description of that which was made by the said Oscar Pep- 
per in his life-time, when James Crow and W. F. Mitchell were his 
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distillers. The complainant having, upon his Own pétition, been 
declared a bankrupt, iiled the required schedule of his assets and lia- 
bilities, in which he described the tract of land inherited from his 
brother as including the "Old Osear Pepper Distillery ;" and as such 
it was known at the time the title became vested in the défendants. 

The clear resuit of the whole évidence seeïns, in our opinion, to be 
that the complainant adopted the name of "Old Oscar Pepper Distil- 
lery" as the name of his distillery, in order that the whisky manu- 
factured by him there might bave the réputation and whatever other 
advantages were to resuit from that association. 

That distillery having now beoome the property of the défendants 
by purchase from the complainants, can they be denied the right of 
using the name by which it was previously known in the prosecution 
of the business of operating it, and of describing the whisky made by 
them as its product ? 

Can the complainant be permitted to use the brand or mark for- 
merly employed by him, to represent whisky made by him elsewhere 
as the actual product of this distillery ? 

Both thèse questions, in our opinion, must be answered in the nég- 
ative. 

The most-recent statement of the law applicable to this subject by 
the suprême court of the United States is found in the case of The 
Amoskeag Manufg Co. v. Traîner ,101 U. S. 51. In that case Mr. 
Justice Pield said : 

" The gênerai doctrines of fche law as to trade-marks, the symbols or signs 
which may be used to désignais products of a particular manufacture, and the 
protection which the courts will aflford to those who originally appropriated 
them, are net controverted. Every one is at liberty to afBx to a product of 
his own manufacture any symbol or device not previously appropriated, which 
will distinguish it from articles of the same gênerai nature manufactured' or 
sold by others, and thus secure to himself the beneflt of increased sales by 
reason of any peculiar excellence he may hâve given to it. ' The symbol or device 
thus becomes a sign to the public of the origin of the goods to which it is 
attached, and an assurance that they are the genuine article of the original 
producer. In this way it often proves to be of great value to the manufac- 
turer in preventing the substitution and sale of an inferior and différent arti- 
cle for his products. It becomes his trade-mark, and the courts will protect 
him in its exclusive use, either by the imposition of damages for its wrong- 
ful appropriation, or by restraining others from applying it totheir goods, and 
compelling them to account for profits made on a sale of goods markéd with 
it. The limitations upon the use of devices as trade-marks are well defined. 
The object of the trade-mark isto indicate, either hy its own meaning or by 
association, the origin or ownership of the article to which it is applied. If 
it did not, it would serve no useful purpose either to the manufacturer or to 



40 FEDEBAL REPOKTEB. 

the public, It would afCord no protection to either a^^ainst the sale of a spuri- 
ous in place of the genûine article. ïhis object ol' the trade-mark, and the 
conséquent limitations upon its use, are stated with great clearness in the 
jase of Canal Co. v. Clark, 13 Wall. 1. ïliere the court said, speaking 
through Mr. Justice Strong, that no one can claim protection for the exclusive 
use of a trade-mark or trade-name which would practically give hira a mo- 
nopoîy in the sale of any gooda other than, those produced or made hy Jiimself. 
If he could, the public would be injured rather than protected, for compétition 
M'ould be destroyed. Nor can a generic name, or a name merely descriptive of 
an article of trade, of its qualities, ingrédients, or characteristics, be employed 
as a tradft-mark, and the exclusive use of it be entitled to légal protection." 

In the case of Canal Co. v. Clark, 13 Wall. 322, it is stated that 
the— 

"Office of a trade-mark is to point. out distinctively the origin or ownership 
of the article to which it is afflxed; or, in other words, to give notice who was 
the producer." " 

And that there are some limita to the right bf sélection will be 
manifest. It is further said, in that case : 

" When it is considered that in ail cases where rights to the exclusive use 
of a trade-mark are invaded it is invariably held that the essence of the wrong 
consists in the sale of the goods of one manufacturer or vendor as those of 
another; and that it is only when this false représentation is directly or in- 
directly made that the party who appeals to a court of equity can hâve relief. 
This is the doctrine of ail the authorities." 

"And it is obvions that the same reasons," continues the opinion in that 
case, " which forbid the exclusive appropriation of generic names, or of those 
merely descriptive of the article manufactured, and which can he employed 
with truth hy other manufacturer s, apply with equal force to the appropriation 
of geographical names designating districts of country. Their nature is sucli 
that they cannot point to the origin (personal origin) or ownersliip of the 
article of trade to which they may be applied. They point only at the place 
of prodxiction, not to the producer, and could they be appropriated exclusively 
the appropriation would resuit in mischievous monopolies." 

In the same opinion, Mr. Justice Strong quoted, with approval, an 
extract from the opinion in the case of the Amoskeag Manuf'g. Go. y. 
Spear, 2 Sandford, Sup. Ct. 509, as follows: 

" The owner of an original trade-mark has an undoubted right to be pro- 
tected in the exclusive use of ail the marks, forms, or symbols that were 
appropriated as designating the time, origin, or ownership of the article or 
fabric to which they are affixed; but he has no right to the exclusive use of 
any words, letters, figures, or symbols which hâve no relation to the origin or 
ownership of the goods, but are only meant to indicate their names or quality. 
He has no right to appropriate a sign or a syimbol, which, from the nature of 
the fant it is used to signify, others may employ with equal truth, and there- 
fore hâve an equal right to employ for the same purpose." 
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FoUowing and applying the principle expressed in the last sentence 
of this extract, Mr. Justice Strong, in the opinion from wliich we are 
still quoting, says : 

" It is only when the adoption or imitation of what is claimed to be a trade- 
mark amounts to a false représentation, express or implied, designed or inci- 
dental, that there is any title to relief against it. True, it inay be, that the 
use by a second producer, in deseribing truthfully his product, of a name or 
a combination of words already in use by another, may hâve the efïect of 
causing the public to mistake as to thé origin or ownership of the product; 
but if it is just as true in its application to his goOds as it is to tbose of 
another who flrst applied it, and who, therefore, claims an exclusive right to 
use it, there is no légal or moral wrong done. Purchasers may be mistakeu, 
but they are not deceived, by false représentations, and equity will not enjoin 
against telling the truth." 

Tried by thèse principles, it would seem that the trade-mark 
claimed by the complainant cannot be sustained as a désignation of 
whisky manufactured by him without référence to the place of its 
production, and that it is not, therefore, a lawful trade-mark at ail, 
in the proper sensé of that term. It is rather the trade-name of the 
distillery itself, of -which he was at one time the proprietor, but which 
now is the property of the défendants. Neither by its own meaning, 
nor by association, does it indicate the personal origin or ownership 
of the article to which it is affixed. It does not seem to give notice 
who was the producer. It could be applied by him, with truth, to his 
goods only while he was the owner of the distillery named, and then 
only, not to ail whisky of his manufacture, but only to that actually 
produced at that distillery. It can now be used without practicing a 
déception upon the public only by the défendants. It points only at 
the place of production, not to the produce. If a trade-mark at ail, 
in any lawful sensé, it is only in its use in connection with the article 
which it truthfully describes ; that is, whisky which is actually manu- 
factured at the Old Oscar Pepper Distillery, in Woodford county. 

In the case of HaU v. Barrows, 4 De Gex, Jones & Smith, 157, there 
was a trade-mark altogether distinct from the name of the works,. 
being the initiais of the names of two of the original firms which 
owned the works, stamped upon the iron produced at the works. 
The question was whether, in a sale of the works and business to a 
surviving partner, the trade-marks should be valued as passing in 
the sale. The Lord Chancellor, Westbury, said : 

" There is nothing in the answer or évidence to show that the iron marked 
with thèse initiais has, or ever had, a réputation in the market because it 
was believed to be the actual manufacture of one of the two original firms. 
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Novv, if I adopted the distinction drawn by the master of the rolls between local 
and Personal trade-marks, I should be more inclined to treat this mark as inci- 
dent to the possession of the Bloomfleld' Iront Works, for it has been used by 
successive owners of such works, and seems to hâve been used by the last 
partnership in no other right. In this respect the case resemhles that of 
Motley V. Downman, 3 Myl. & Cv. 1. 

" But it is unnecessary to pursue this further, for I am of opinion that thèse 
initial letters, surmounted by a crown, hâve become, and are, a trade-mark, 
properly so called — that is, a brand which has réputation and currency in the 
market, as a well-known sign or quality; and that as such the trade-mark ia 
a valuable property of the partnership, as an addition to the Bloomfleld 
"Works, and may be properly sold with the works,. and therefore properly 
included as a distinct subject of value in the valuation to the surviving part- 
ners. 

" It must be recoUected that the question before me is simply whether the 
right to use the trade-mark can be sold along with the business and iron 
works, so as to deprive the surviving partner of any right to use the mark in 
case he should set up a similar business. . Nothing that I hâve said is intended 
to lead to the conclusion that the business and iron works might be put up 
for sale by the court in one lot, and that the right to use the trade-mark might 
be put up as a separate lot, and that one lot might be sold and transferred to 
one person, and the other lot sold and transferred to another; the case requir- 
ing only that I should décide that the exclusive right to this trade-mark 
belongs to the partnership as part of its property, and might be sold with the 
business and work and as a valuable right, and if it might be so sold, it must 
be included in the valuation to the surviving partner." 

It will be observed with tvhat pains the lord chancelier guards 
against the conclusion that, even in such a case, the title to the 
trade-mark could be separated fronj that of the establishment upon 
the produet of which it had always been used, even when the trade- 
mark was not the mère name of the place of manufacture, but a 
trade-mark proper, denoting the personal origia of the manufac- 
tured article. .■•.■■■ 

The case of Kidd v. Johnson, 100 U. S. 617, is to the like effect. 
The trade-mark in that case — "S. N. Pike's Magnolia Whisky, Cin- 
cinnati, Ohio" — was a trade-mark proper; that is, indicated the per- 
sonal origin of the manufacture, $,nd was not the mère name of the 
place of manufacture. Pike sold his establishment to be carried on 
for the same business by his suceessors, and with it the right to use 
his brands. The court said, in deciding the case, (p. 620:) 

"As to the right of Pike to dispose of his trade-mark in connection with 
the establishment where the liquor was 'manu'factured, we do not think there 
can be any reasonable doubt. 

"It is true, theprimary object of a trade-mark is to indicate by its raean- 
ing or association the brigiii of the article to wlitch it is affixed. As dis- 
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tinct property, separate from the article created by the original producer or 
manufacturer, it may net be the subject of sale. But when the trade-mark is 
affixed to articles manuf?,ctured at a particular establishment, and acquires a 
spécial réputation in connection with the place of manufacture, and that es- 
tablishment is transferred either by contract or opération of law to others, the 
right to the use of the trade-mark may be lawfully transferred with it. 

"Its subséquent use by the person to whom the establishment is trans- 
ferred, is considered as only indicating that the goods to which it is affixed are 
manufactured at the same place, and are of the same cfiaracter as those to 
which the marie was attached by its original designer. Such is the purport 
of the language of Lord Cranworth in the case of Leather Cloth Co. v. Ameri- 
can Leather Cloth Co., reported in 11 Jur. (N. S.) 513. See, also, Aînsworth v. 
Walmesley, 44 L. J. 355, and Saïï v. Burrows, 10 Jur. (N. S.) 55." 

The observations of Lord Cranworth in the Leather Cloth Case, re- 
f erred to in this citation, are as foUows : 

"But I fuxther think that the right to a trade-mark may, in gênerai, treating 
it as property, or as an aocessory of property, be sold and transferred upon a sale 
and transf er of the manuf actory of the goods on whioh the mark has been used 
to be affixed, and may be lawfully used by the purchaser. Difflculties, however, 
may arise where the trade-mark consists merely of the name of the manufac- 
tnrer. When he dies those who succeed him (grand-children or married daugh- 
ters, for instance,) though they may not bear the same name, yet ordinarily con- 
tinue to use the original name as a trade-mark, and they would be protected ' 
against any infringement of the exclusive right to that mark. They would be 
so protected, beçause, according to the usages of trade, they would be under- 
stood as meaning no more by the use of their grandfather's or father's name 
than that they were carrying on the manufacture formôrly carried on by him. 
Nor wOuld the case be necessarily différent if, instead of passing into other 
hands by dévolution of law, thé inanuf actory was sold and assigned to a pur- 
chaser. 

" The question in every such case must be, whether the purchaser, in con- 
tinuing the use of the original trade-mark, would, according to the ordinary 
usages of trade, be understood as saying more than that he was carrying on 
the same business as had been formerly carried on by the person whose name 
constituted the trade-mark. In such a case I see nothing to make it improper 
for the purchaser to use the old trade-mark, as the mark would, in such a 
case, indicate only that the goods so marked were made at the manufactory 
whieh he had purchased." " 

In the foregoing cases, the trade-mark consisted either in some 
arbitrary and fancif ul name given to the product, or in the name or 
initiais of the original producer, and it was held, even in respect to 
them, that the exclusive right to continue their use toight pass to a 
purchaser of the place of production, carrying on the business of pro- 
dueing the same article. 

It is a fair inference from thèse authorities that when, as in the 
présent case, the trade-mark consists merely in the name of the 
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establishment itself where the manufacture is carried on, and be- 
comes attached to the manufaétured article only as the product of 
that particular establishment, a sale of the establishment will carry 
with it to the purchaser the exclusive right to use the name it had 
previously acquired, in connection with his own manufacture at the 
same place of a similar article, by opération of law. For that prop- 
osition, the case of the Congress Spring, Cox's American Trade-mark 
Cases, 599, is a direct authority. The court of appeal, per Folger, 
J., (630,) said: 

" The plaintiff purchased of the former proprietors the spring. ïhey took 
the whole property in it. They thus obtained that which was the prime 
value of it, the exclusive right to préserve its waters in bottlea, as an article 
of merchandise, and the exclusive right to sell it when bottled. Thus they 
acquired the business of their predecessors, for the plaintiff, owning the spring, 
no one else could carry on the business. And, under the rules above stated, 
they acquired by assignraent, or opération of law, the right to the trade-mark, 
before that time in use, to designate the article upon which this business was 
carried on." ' ■ 

It is trùe, as observed by counsel in argument, that in that case 
the article: of merchandise was a natural, and noi, as in the présent, 
an artificial, production. That circumstance was observed npon, in 
the argument of that case, as a reason for refusing the protection 
claiméd foir the trade-mark by the purchaser. The court said in 
reply,(p.625:) 

" It is true that, in most of the cases wMoh hâve been the occasion of the 
rules laid down on this subject, the article in question has been artificial. 
But it will be difflcult to show a reason for any of thèse rules which does not 
apply to the proprietorship of an unique product of nature, as well as to that 
of an unique product of art." 

The following cases are cited without comment as sustaining the 
same proposition: G. & H. Manufg Co. v. Hall, 61 N. Y. 229; 
Carmichael V. Lattimer, 11 E. I. 407; and Booth v. Jwrrett, 52 How. 
Pr. 169. 

The cases cited and relied upon by counsel for complainant do 
not seem to us to affect the question in the view which we hâve 
taken of the facts. The only one upon which we think it important 
to submit a comment is that of Wotherspoon v. Gv/rrie, L. R. 5 Eng. 
& Ir. Ap. 521, and that, only because it seems to be urged as inoon- 
sistent with the view we bave been compelled to adopt. In that case 
the controversy tumed upon the exclusive right to the word "Glen- 
field," as applied to starch originally made at a village of that 
name, the manufacture of which was subsequently removed to another 
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place, as against the défendant subsequently mariufacturmg at Ihe 
original place — Grlenfield — and claiming on that account the right to 
use the name in connection with the starch made by him. Lord 
Westbury stated the point on which the final décision in favor of the 
eomplainant was rested, with clearness. He said : 

"I take it to be clear from the évidence that long antecedeptly to the opéra- 
tions of the respondent the word "Glenfleld" had acquired â secondary &igni- 
flcation or meaning in connection with a particular manufacture; in short, it 
had become the trade dénomination of the starch made by the appellant, It 
was whoUy taken out of ita ordinary meaning, and in connection with starch 
had acquired that peculiar secondary signification to which I hâve referred, 
The word ' Glenfleld,' therefore, as a dénomination of starch, had become the 
property of the appellants. It was their right and title in connection with the 
starch." 

We do not find in the présent case any state of facts eorresponding 
with thia. The words "Old Oscar Pepper Distillery " never lost their 
primary signification, and never acquired any secondary meaniiig; 
and, as applied to the whisky made by the eomplainant, the worda 
"Old Oscar Pepper," and their abbreviation, "0. 0. B.," nevef came to 
mean more thto whisky that had been made at that particular dis- 
tillery. They did not become a dénomination of whisky as the man- 
ufacture of the eomplainant or of any person, but charàcterizêd it 
only as éntitled to public favor by reason of the ïèpiltation of the 
particular distillery at which it purportéd to hâve been made. 

For thèse reasons we are of opinion that tbe equity of the case, 
both upon the original and cross-bills, is with the défendants. A 
decree may be entered aocordingly. 

Bâbb, D. J., concurred. 



Matthbw V. The Pbnnstlvania R. Co.* 

[Oireuit Court, E. D. Pennsylvania. June 22, 1881.) 

1. Patbht—Licbnse!— Construction of. 

A license to use a patented invention upon the locomotives used by & railroad 
company on its road, or on " any road or roads now owned or that may here- 
after be owned or operated by said company," embraces not only locomotives 
in use at ^he date of the license upon roads then owned and operated by the 
company, but also such other locomotives as it might thereafter use, and other 
roads which it might thereafter operate. 

*Reportea by #rank F. Frichard, Esq., of the FUladelpUa bar. 
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«. SAME-f^KlGHT OF LiCBITSOll TO BAISH QUBiBTIOir O» POWBB OF LlOBNBBB TO 

Opebate Otheb KoAps. 
-, One who grants to a railroad cOmpany a license to use a patented invention 
on raads " that may hereafter be owned or operated by said company," cannot 
subsequently, upon a bill to restrain the company f rom the use of the inven- 
tion, call in question the légal right of the company to operate other roads. 

Hearing on Bill and Plea. 
- Tihe bill was filed to restrain the use of the invention embraced in 
letters patent No. 22,439, issued to complainant for an improvement 
in locomotive axle bearings. The bill admitted the purchase by 
defendaùlé, in 1861, of a license to use siaid invention, but alleged 
that défendants had used it in locomotives acquired since the date of 
the license, and under chartered rights and privilèges acquired since 
that date as lessee of several railroads not contemplatéd or embraced 
in said license. Défendants filed a plea, setting up the license re- 
fei^red to, the material part .of whjch was as foUbws: 

. VThePennsylvaniaPailroadComp^^jy.is * * * hereby authorized and 
licensed tp màke and use ail of said improvements and inventions se patented 
as aforesàid, for .^nd durihg tîië several tenus of the patents, and any exten- 
sion of eithèr 6î the saB&e, in, tipon, aM about the locoïnotive engines used by 
the said Thé Peftnsylvania Birilroad Company, on thé Pennsylvania Eailroad, 
or any road or roads now owçpdi or that may hereafter be owned or operated 
by the^ said company." ,j 

Complainant clainfied that the license erobraced only locomotives 
in use at it^ date, and, furti|er, that défendants had no légal right to 
operate, th^pther roads on which it was using the invention. 
^ WUliam W.H^bbel^îot oom^l&inaut, 

Andrew McCallum and David W. Sellera, for respondents. 

Butler, D. J. The license pleaded covers the use complained of. 
The terms : "Upon and about the locomotive engines used by the 
said The Pennsylvania Eailroad Company, on the Pennsylvania 
Eailroad, or any road or roads now owned, or that may hereafter 
be owned or op|r^ted .by said company," are of the broadest signifi- 
cation, and very pïainly embrace, not only locomotive engines in use 
at the date of the license, upon roads then owned or operated by the 
company, but also such other engines as it may thereafter use, and 
other roads which it may thereafter operate. The contracted inter- 
prétation claimed by the plaintiff, is not justified byany rule of con- 
struction,., or any spécial' êircUrdstanees appearing in the case;^-Nor 
can the plaintiff call in question, the defèudant's right to operate the 
roads on which the engines are employed. ' The license was intended 
tr. cover ail use which the. def ^n<iant might, at lapy time, bave for the 



mTentions. Whetherlihé défendant can làwfaUy obtain ih« rigkt to 
opérate other roads, is unimportant. Tlie plaintiff snpposed it oould, 
and conferred the privilège of' dsing his inveniàons on s«eh roadfi. 
The statement in the bill, that the invention^ are irse^ "under char- 
teïed privilèges aéquired since the date of the license," is alBO unim- 
portant. It does not foUow that the use Has been extended or 
increased, by reasoh of such subseq^ueiitly-a(i(iaired privilèges. 
The plea is sustained. 



ThB ALIDi.* 
{District Court, B. D. Pennsylvania. June 22,1881.) 

1. AbMIRALTY— LiBKL JO» BKEA.CH OF CoNTRACT— EvilJENCE FOT*ï) TO BnSTAiN 

Ax-LBOATION OF RkSPONDENT THAT BrbACH WA8 CATJSED BT JCiIBELLANT'B 

, TaIHJKBI to PbEPOBM iVBKBAL AptBEKMENT MaDE AT ïTHB .'RmE OP THE 

Chabtbb, ANi? NOT Incoîtsistent Thebewith. 

Libel against a Tug for Breach df Coiitràcti ^ 

Libellant, by a written agreement, ohartered Ithe tug for use in 
certain dredging opérations at the priée of$ 500 përmonthi He 
ayçn'ed that the tug failed to perform the work. Bespondents 
averred that, by a verbal agreement made at the same time as the 
written charter, libellant agreed to furnish the provisions .and pay 
the current expansés of the tug in part payment of thé |500 per 
month; and that he failed to do this, whereby the tug was unable to 
perform the work. Varions question of lawi affeoting the Validity of; 
the lien claimed by libellant, were raised ûpon the argument. 

Théodore M. Etting and Henry iï. Edmunds, toT libéïlÉnL 
, Henry Flanders, fox leST^onAent. ' . i ? • 

BuTLEB, D. J. Accepting the libellant's view,: of the several irùpori 
tant questions of law discussed, he is still notientitled to recover. I 
find the facts to be, substantially, as stated by'tha respondent.. The 
verbal agreement respecting supplies, and the time and manner of 
paying for the vesserS'Services, ièrfblly proved by ihe/master and-. 
pUot, — is prineipally adraitted, on éross-examination; by the libel- 
lant, and is notiiincoûsiatent with the written ; m'e'morandum.r; ; The. 
agreement is* furîhermore, fèiasonàble, and, thercfore, . p^robable. It 
avoid sthe necessity of mal^ng a4van9e3^ or snbjecjiing.the yessel to 
the danger of liens and àttacïiments,' ' Tbat it was nbt cômplied' 
with is proved by the same witnesses, — the master and pilot, — who 

*Reported by Frank P. Prichard, Esq., of the Philadelphia bar. 
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in this, as in the other point, are supported by surrounding circum- 
stauces, — the master's repeated complaints and demanda ; seeking 
sjjpplies on the libellajat's crédit, leaving the work only when they could 
not be obtained without pledging the vessel; and the absence of any 
other apparent motive for leaving. The failure of the libellant to 
keep his contract justified the respondent's wifîidrawal. The légal 
questions raised need not, therefore, be considered at this time. 
A decree will be entered for the respondent, with costs. 



Babge No. 6.* 

{Circuit Court, E. D. Pennsylvania. July 5, 1881.) 

L Bill of Sale— Iuttalidity op, "Ween 8iaiîAT0EB Obtained bt Fbaud— 
Decbbk of District Court Afpirmed. 

Appeal from Decree of the District Court in Admirality. The 
facts of the case are fuUy reported in 6 Fed. Ebp. 732. 

Walter George Smith and Francis Rawle, for appellant. 

A. G. Sheldon and Curtis Tilton, for appellee. 

MoKennan, C. J. The libellant is entitled to the relief which he 
seeks, if the bill of sale signed by him of date March 20, 1880, is 
not valid and binding upon him. While he admits the signing of it, 
he dénies that he was acquainted with or informed of its contents, 
and says his exécution of the paper was procured deceptively and 
fraudulently. If this be so, the bill would be totally ineffective as a 
transfer of the ownership of the vessel, whose possession he now 
seeks to recover. While the proofs are conflicting, the prépondér- 
ance is in favor of libellant's hypothesis, that the bill of sale is 
invalid because of the ciroumstances touching the exécution of it, 
and the subséquent use of it, not contemplated or intended by both 
the parties when it was signed. The opinion of the leamed judge 
in the court below, sufiSoiently indicates the reason for Such a conclu- 
sion, and it is not necessary to coUate and discuss the évidence to 
show that such a conclusion of faot is maintainable. 

The libellant is entitled to a decree for the deliveïy of the vessel, 
etc., to Mm, and for the payment of the agreed amount of damages, 
to wit, $275, and costs, and a decree wiU be entered accordingly. 

♦Eeporied by Frank P. Prioliard, Esq., of the Philadelphia bar. 
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WiHTEB V. SwiNBUBNE and others. 

{Circuit Court, E. D. Wisconsin. July 8, 1881.) 

L JimisDicTioN— Cheditors' Bill— Dechee in Ajdmibaltt. 

The circuit court of the United States bas not jurisdiction to entertaia a 
creditor's bill flied in that court, and based on a judgment or decree in admi- 
ralty recovered in the district court, ail the parties to the bill being citizens of 
the same state. 

Jurisdiction in such a case is not maintainable on the ground that the bill in 
the circuit court is ancillary to the judgment or decree in the district court ; 
nor is the case one arising under the constitution or laws of the United States, 
so as to give the court jurisdiction under the flrst clause of the flrst section of 
the removal act of March 3, 1»75. 

In Bquity. 

Winfield Smith, for complainant. 

George D. Van Dyke, for défendants. 

Dyeb, d. J. In effect, this is an application for an attaehment of 
certain of the défendants for contempt, because of their refusai to 
submit to examination, on oath, before a master, pursuant to an 
interlooutory decree heretofore entered in this cause. 

It appears that in 1880 a money decree was recovered against the 
défendants for the sum of $2,148.71, in the district court of the 
United States for this district, in a cause of collision in admiralty, 
wherein the présent complainant was libellant and the défendants 
were respondents. There was no appeal to the circuit court, and 
the decree in the district court became final. Execution was issued 
thereon and was retumed nulla bona. Thereupon the libellant in 
that case and complainant hère, filed the présent creditors' biU in the 
circuit court to reaeh assets, effects, and équitable interests of the 
défendants in satisfaction of the decree in the district court. The 
défendants not appearing, the usual orders were duly entered, refer- 
ring the case to a master to appoint a reeeiver of the property, things 
in action, and effects of the défendants, and requiring the défendants 
to make conveyances to the reeeiver, and to submit to examination on 
oath befol-e the master. On the return-day of the master's sum- 
mons, the défendants appeared specially, and by their counsel 
objected to the proceedings as not withia the jurisdiction of the 
court, and declined to be swom and examined. Wherenpon the 
record was certified to the court for its action thereon, and argument 
bas been had on the question of jurisdiction. 

The grounds of objection to jurisdiction are that both the com- 
v.8,no.2— 4 
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plainant and the défendants are citizens of this state, and that 
therefore this suit caïinot be maintained in this court. The précise 
question is, can a creditors' bill be prosecuted in the circuit court in 
aid of an exécution on a money decree reeovered in the district court 
in admiralty, or for enfoncement or collection of such a decree, ail 
the parties to the bill being citizens of the same state? The ques- 
tion is a novel one.and no decided case covering the précise point 
involved has been found. 

It is first cohtended by counsel for the complainant that juris- 
diction may be derived from the subject-matter of the controversy, 
irrespective of the citizenship of the parties. This is upon the theory 
that the creditors' bill is ancillary to the decree or judgment in the 
district court and a continuation of that proceeding, and that there- 
fore the case is within the rule or principle laid down by the author- 
ities, that where a bill filed on the eqiiity aide of the court is not 
an original sait, but ancillary and dépendent, jurisdiction is main- 
tained without regard to the citizenship of the parties. I bave always 
supposed that this principle was only applicable! where the ancillary 
bill was filed in the same court in which the original suit was brought, 
and it may not be unprofitable to notice with some care the author- 
ities bearing on . the question, most of which were cited on the 
argument. 

In Freémari v. Howe, 24: How. 450, it was held that where property 
of A, is wrongfuUy seized under a writ of attachment against B., a 
pétition for relief by the rightful owner may be heard and relief 
granted without regard to;the citizenship of the parties. The court 
say that — ■' 

" The prinfeiple is that a bill filed on the equity aide o£ the court tôrestrain 
or regulate judgments or suits at lavf in the same cmurt, * * * * is not 
an original suit,, but ancillary and dépendent, supplementary jaerely to the 
original suit out of which it had arisen, and is maintained without référence 
to the citizenship or résidence of the parties." 

In Eailroad Companies v. Chamberlain, 6 Wall. 748, a bill. was filed 
by a Wisconsjn railroad oompany to set aside a judgment and a lease 
to secure the same, and another railroad corporation of the same 
state, having .become the r équitable owner of the lease, was admitted 
as défendant, and ajso filed a crosç-bill to hâve the judgment enforced. 
The circuit court dismisised the oross-bill for want of jurisdiction, the 
parties being ail citizens.of the same state; and it was held that this 
decree was e^ronepus, the proceeding being merely ancillary tOilhe 
judgment which was reeovered in the same court as : that in which 
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the cross-bill :wa8 filed; and Justice Nelson, in the opinion, observes 
that the bill could be filed in no other court. 

In Jones v.Andrewi, 10 Wall. 327, it was held that a bill for an 
injunction to restrain pfoceedings of garnishment against the com- 
plainant's property, instituted in the circuit court, and aiso praying 
the benefit of a set-off against the garnisbing créditer 's demand, is 
not an original suit, but is a défensive or supplementary suit, in which 
the jurisdiction of the court does not dépend on the citizenship of the 
parties but on the cognizanceof the original case. . 

If aijudgment at law be recovered in a circuit court the défendant 
iij the judgment may file a bill in that court to enjoin the judgment 
against the représentative of the plaintiff in the judgment, though 
that représentative be a citizen of the same, state as the défendant 
in the judgment; it is but a continuation, in substance, of the origi- 
nal suit- J)unn y. Clarke,8 l?et. 1. 

A creditor'â bill is held to be a mère continuation of the suit ai 
law, as it merely seeks to obtain the fruits of the judgment, or to 
remove obstacles to the remedy at law; and since, therefore, it isnot 
ap original suit, but rather the extension of a former controversy, a 
change of résidence of the plaintiff to the state where the défendant 
résides wUl not affect: the jurisdiction of the court. Hateh v. Dorr, 
4 McLean, 112. See, also, Hatfield v. BmhneU, 1 Blatchf . 893. 

In ail the cases thas fat cited it will be observed thât jurisdiction 
was Bupported on the ground that the suit in which the question of 
jurisdiction arose was auxiliary or supplementary to the original 
suii^ and it is further observable of the cases that, without exception, 
both suits were brought in the same court. Other authorities, show- 
ing iwhen creditors' bills, cross-biUs, bills of review, and other dépend- 
ent or auxiliary suits may be maintained between citizens of the 
satne fitate, are colleeted and cited by the learned judge of the east- 
ern district of Michigan in In re Sabin, 18 N. B. B. 151. 

On the argument, attention was called to Noyés v. Willfird, 1 
Woods^ 187, which was' à case where an assignée in bankruptcy 
recovered a fraudaient judgment in the district court against an 
alleged debtor of the bankrupt, and the judgment debtor filed a bill 
in the circuit court to enjoin exécution upon the judgment; and it 
wàsheld that the fact that ail the parties were citizens of the same 
state did not oust the court of jurisdiction. But I do not regard thia 
case as sustaining the argument in favor of jurisdiction in the case: 
at bar; beeause, in the case, cited, the jurisdiction of the circuit 
court vjas clearly maintainable under that provision of the bankrupt 
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law which expressly gives to circuit courts concurrent Junsdiction 
with the district courts of ail suits at law or in equity brought by an 
assignée in bankruptey against any person claiming an adverse in- 
terest, or by such person against such assignée touching any prop- 
erty or right of property of the bankrupt transférable to or vested in 
the assignée, and it was by virtue of this provision of the law that 
the jurisdiction was maintained. 

U. S. V. Stiner, 8 Blatchf. 544, is also cited. This was a creditor's 
bill filed in the circuit court and founded on a judgment recovered by 
the United States in the district court, and the question was whether 
the circuit court had jurisdiction of the case. It was held without 
hésitation, by Judge Blatchford, that jurisdiction was plainly con- 
ferred by the eleventh section of the act of September 24, 1789, (1 
St. at Large, 78,) which gave to the circuit courts original cogni- 
zance of ail suits of a civil nature at law or in equity where the mat- 
ter in dispute exceeded, exclusive of oosts, $500, and in which the 
United States were plaintiffs. Nothing oould be clearer 'than that, 
under this express statutory authority, a creditor's bill oould be pros* 
ecutedby the United States in the circuit court to enforoe payûî«nt 
of the judgment recovered in the district court. 

Since direct adjudication of the précise question involved is Want- 
ing, we aire léf t to dëal with it in the light of such gênerai principles 
as may be applicable. And, j^rs*, it may be remarked that the cir- 
cuit court has no gênerai supervisory jurisdiction over thé proceed- 
ings of the district court in admiralfcy. Its exercise of any super- 
visory control whatever is limited to the case of an appeal or other 
équivalent and direct mode of procédure where in a particular oôntro- 
versy it is made the subject of review. In other words, a gênerai juris- 
diction of the sort invoked hère cannot be borrowed by the circuit 
court from the inf erior court on the ground that the original proceed- 
ing in the latter court was one in admiralty. The final judgment in 
the district court was a judgment in personam, and became a simple 
money demand, enforceable as such by suitable proceedings in a court 
having authority to entertain such methods of procédure as the case 
might require. The circuit and district courts of the United States 
are distinct and separate courts, each having, so to speak, its own 
sphère of jurisdiction. In some classes of cases their jurisdiction is 
by statuts made concurrent ; otherwise, it is as distinct as is the sub- 
ject-matter of the controversies with which they may hâve to deal. 
As we hâve seen from the authorities, the theory of ancillary bills, 
except as spécial statutes may govern particular cases, présupposes 
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an original action in the same court in whieh the ancillary bill is 
filed. It was asked on the argument if the circuit court had only 
common-law jurisdiction ; and if, as part of the fédéral judicial Sys- 
tem, there was a separate court having only chancery juriediction, 
whether the latter court might not entertain a creditor's bill to enforce 
a judgment reoovered in the court of law. Undoubtedly, that would 
dépend upon the constitutional and statutory authority conferred 
upon the court having exclusive chancery powers. 

But as a more effectuai test, suppose, for example, the case in the 
district court, upon which the présent bill is based, had been one 
between two citizens of Michigan, and there had been an appeal to 
the circuit court, foUowed by affirmance of the judgment of the district 
court. Could it be claimed that the libellant could file a creditor's bill, 
in the circuit court of Michigan, to enforce satisfaction of the judgment 
or decree in the circuit court of Wisconsin ? , Obviously not ; and 
yet the jurisdiction of circuit courts of différent circuits is scareely 
more distinct than that of the circuit and district courts of the same 
district. The fact that the same judge may hold both the circuit and 
district courts does not, of course, make them the same court, nor 
give them any nearer connection than they would hâve if held by 
différent judges in différent localities in, the same district; and 
therefore it will not do to say that the judgment of the district court 
was the judgment of a fédéral court, and that ihe présent bill filed 
in the circuit court is a bill pending in a. fédéral court, and so that 
the two proceedings are in the same court. The two courts, it is 
true, exist under one System, but they are none the less distinct and 
separate courts in the exercise of their respective powers and juris- 
dictions. Indispensable to the exercise of original jurisdiction by the 
circuit courts, except in certain enumerated cases, is the requisite citi- 
zenship of the parties ; and the argument, ab inconvenienti, strongly 
as it was urged by counsel, is not suflBciently potent to overcome the 
fact that, in view of the considérations already suggested, the présent 
biU must be regarded as an original bill in the circuit court, and that 
the jurisdiction of that court is absolutely dépendent upon such citi- 
zenship of the parties as does not exist hère. 

A good deal of stress was laid by counsel on the language used by 
Judge Blatchford in his opinion in the case of The Blanche Page, 16 
Blatchf. 6, wherein he held that a court of admiralty of the United 
States has no power to enforce a final decree for the payment of 
money, against sureties, by the séquestration of their property accord- 
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ing to the practioe of courts of equity. In his opinion thé learned 
judge says : 

" There is no statuts which confers on a court of admiralty of the United 
States those powers of sequestering property which appertain to a court of 
equity, nor is there any rnle which does so. The libellants hâve judgments, 
and, after exécutions hâve been issued and returned unsatisfled, they can 
resort to the proper court to reach any property which the debtors may bave. 
But tliis court, sitting in admiralty, is not such court. The fact that the 
libellants could not recoveï judgments on the stipulations or bonds in any 
other couït than the admiralty court, does not prevent their resortîng to other 
courts, where they bave obtained judgments in the admiralty court, to enforc© 
such judgments." 

Prom this language the inference is drawn that by "resort to the 
proper court" was meant by the judge resort to the proper fédéral 
court, i. e'., the circuit court. But the language of the opinion does 
not, I think, warrant, that conclusion. Its meaning simply is that 
proceedings in such a case to reach the property of the debtors must 
be taken in the proper court; whether it be the state court or the 
fédéral court must necessarily dépend upon jurisdictional right. 

But it is further urged that jurisdiction of the pïesent bill may be 
derivedfrom the first clause of the first section of the removal act of 
Maich 8, 1875, which provides that— 

"The circuit courts of the United States shall hâve original cognizance, con- 
current with the courts of the several States, of ail suits of a civil nature, at 
common law or in equity, where the matter in dispute exceeds, exclusive of 
costs, the sum or value of $600, and arising under the constitution or laws of 
the United States." 

The argument is that the matter in dispute hère arises under the 
constitution and laws of the United States; that the decree in admi- 
ralty, which is the foundation of this suit, is the créature of the féd- 
éral laws , and constitution, and that as this is a suit in equity for 
enforcement of such a decree, it is a suit within the meaning of the 
provision of the statute above quoted. I cannot concur in this view, 
and do not think it is supported by the adjudged cases bearing on the 
point. To uphold jurisdiction under the clause referred to in the act 
of 1875, I am of the opinion that it is not sufficient for the party 
merely to trace title or right through undisputed proceedings which 
may bave been previously had by virtue of laws of the United States. 
The construction of the constitution or of a fédéral statute must be 
involved, or the right to présent relief must be based upon the consti- 
tion or a statute, tcmake a case arising under the constitution or 
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laws of the United States within the meaning of the act. Hère there 
is is no dispute over the original suit in admiralty. The decree in 
that suit and the complainants' right to it are admitted: they are 
not even sought to be avoided; and, upon the point under considér- 
ation, there is analogy betweenthe présent case and Ex parte Smith, 
94 U. S. 455. In that case certain parties brought an action of eject- 
ment in the fédéral court of Tennessee. The plaintiffs claimed title 
through certain proceedings under which the lands in suit were sold 
by the United States tax commissioners, by virtue of an act of con- 
gress providing for the collection of direct taxes in insurrectionary 
districts. Ail the parties to the suit were citizens of Tennessee, and 
jurisdiction was claimed on account of the subject-matter of the action ; 
but the suprême court held that, to sustain the jurisdiction, it was 
ineumbent on the plaintiffs to show that the action arose under the 
revenue laws of the United States, and that this was not shown by 
merely claiming a title through sûch laws when the title in that respect 
was not disputed. 

The subject is also discussed in HarteUe y. Tilghman, 99 U. S. 547, 
where it was held that suits between citizens of the same state ean- 
not be sustained in the circuit court, as arising under the patent laws, 
where the défendant admits the validity and bis use of the plaintiff's 
letters patent, and a subsisting contract is shown goyerning the 
rights of the parties in the use of the inyentioij. In analogy to what 
ie said by the court in that case, it may be said ,of the case at bar 
that the relief sought by the présent biU is not foiinded on nor does 
it arise from the laws of the United States authorizing or regulating 
proceedings in admiralty. . There is no controyersy hère that requires 
for its décision a référence to those laws or a construction of them. 
There is no déniai of the force or validity of the decree in the district 
court, nor of complainant's right to that decree. In, no phase of the 
case is any fédéral question involved, and therefore if this were a. 
cause pending in the state court it could not be remoyed from the 
court of last resort of the state to the suprême court of the United 
States. Bolling v. Lersner, 91 U. S. 594. , 

But it is supposed that Seymour y. The Phillips é Colbyi Const. Go. 
7 Biss. 460, is an authority .which supports jurisdiction in the case 
at bar, under the act of 1876. I think, howeyer, thecasfis are disn 
tinguishable, although my first impression was.otheSFise. In the 
case cited the facts were that the plaintiffs recovered a judgment in 
the circuit court againstthe construction company, and thereupon 
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the défendant in that case sued out a writ of error to tlie suprême 
court and gave a supersedeas bond, to which the défendants in the 
case decided were parties as obligors. The writ of error was dis- 
missed, and the judgment of the court below in the first case was 
affirmed. Thereupon a suit was brought upon the bond, (which is 
the case cited,) and the défendants plead to the jurisdiction of the 
court on the ground that ail the parties were citizens of the state of 
Illinois. Judge Drummond held that the dispute was one arising 
under the laws of the United States, within the act of March 3, 1875, 
and sustained the jurisdiction. It is notioeable, first, of this case, 
that the original action against the construction company, and the 
suit on the supersedeas bond, were both brought in the circuit court; 
and from remarks of the learned judge in the opinion, it is évident 
he was inelined to the view that the latter suit was but an incident 
to the original; that they were inseparably eonnected together; and 
that on that ground jurisdiction Was maintainable as in the ordinary 
case of a purely ancillary action. But, going further, the judge says 
that the bond sued on was a security given under a statute of the 
United States and a rule of the suprême court, and therefore that 
the damages and costs to be reoovered in a suit on the bond must be 
determined by a construction of the statute, because the statute fixed 
the measure of the damages and governed the rights of the parties. 
So, unlike the case at bar, the cause of action and the measure of 
recovery, in the suit on the supersedeas bond, were directly grounded 
on a fédéral statute, and whatever questions might arise would, ex 
necessitate, be questions arising under a law of the United States, 
and to be determined with the law and the rùles of the suprême 
court as the basis of whatever judgment might be rendered. And 
Judge Drummond, as a test, puts this question : 

" Is it not * * * manifest that if a state court took jurisdiction of such 
a controversy, it might ultimately, under law or under tlie rule, be carried ta 
the su;;<reme court of the United States ?" 

Certainly the distinction is a plain one between that case and the 
one in hand, when the particular features of the two cases are con- 
sidered. Hère is a creditor's bill — an original bill in this court — • 
raising no question as to the validity of the deeree in the district 
court, involving no construction of any fédéral statute or of any rule 
of court, nor the exercise of any power having its source in any such 
statute or rule, and presenting no controversy or question which 
would make the case removable ultimately to the suprême court. 
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The want of analogy between the two cases, it seems to me, is made 
even more apparent by further laaiguage used by Judge Drummond 
in his opinion. He says, speaking of the bond : 

" It is an indemnity given in pursuance of a law of the United States: the 
measure of the liability of the party, and the rights both of the plaintifîs and 
the défendants, dépend upon a law of the United States, and a rule of the 
suprême court of the United States. It is impossible to take a step in the 
progress of the cause, in order to détermine the rights of the parties, without 
looking at the law and the rule as the guidance of the court, and controlling 
its judgment in the détermination of the case." 

Net 80 with the case at bar; and, on the -whale, without further 
discussion of the question, I am of the opinion that the juriadiction 
of this court bvCr the présent bill cannot be maintained on either of 
the grounds urged by the learned counsel for the complainant, and 
therefore that the présent proceeding in the nature of a motion for 
an attachraent for contempt cannot be entertained. 



HoBABT, Eeceiver, etc., v. Goxild. 
(District Court, D. New Jersey. July 11, 1881.) 

1. National Bank— Insolvbnct— Stockholdeb a Cbeditor— Asbbssiibnt— Sbt- 

Ofp— Rbv. St. § 5151. 

A stockholder of an insolvent national bank, -who happeng also to beone of 
its creditors, cannot cancel or dlminish the assessment to which the provisions 
of section 5151, Rev. St., make him liable, by ofCsetting his individual claim 
against it. 

2. Bame. 

Section 5151 of the Revised Statutes of the United States, among other tbings, 
provides that the shareholders of every national banking assocation sball be 
beld individually responsible for ail contracts, etc., to the extent of the amount 
of thelr stock therein, at the par value thereof, in addition to the amount in- 
vested in such shares. HM, that, upon the insolvency of such a bank, a share- 
holder who happens to be one of its creditors cannot cancel or diminish the 
asses.smcnt to which the provisions of this section make him liable, by oflset- 
ting his individual claim against it. 

Demurrer to Plea. 

A. J. Keashey, for the receiver. 

C. F. é C. E. mu, for défendant. 

Nixon, D. J. Section 5151 of the Revised Statutes of the United 
States, among other things, provides that the shareholders of every 
national banking association shall be held individually responsible, 
equally and ratably, and not one for another, for ail contracts, debts, 
and engagements of such associations, to the extent of the amount 
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of their stock therein, at the par value thereof, in addition to the 
amount invested in such shares; and section 5234 authorizes the 
comptroUer of the ourrency, on proof of the existence of certain 
conditions, not necessary to be specified hère, to appoint a reeeiver, 
whose duty it shall be to enforoe such individual liability of the 
stockholders. 

The plaintiff is the reeeiver of the First National Bank of Newark, 
aind has brought this suit against the défendant to recover the amount 
eue to the reeeiver, upon the assessment made by the comptroUer 
upon the défendant as one of the shareholders, of the association, 

.The third plea, to which the plaintiff has demurred generally, set& 
forth that the First National Bank of Newark, of which the plaintiff 
is reeeiver, is indebted to the défendant in large sums of money^ 
•^hich exceed the damages sustained by the plaintiff by reason, etc., 
out of which sum the défendant is ready and wiUing, and offers, to 
set off and allow the fuU amount of the damages claimed. 

The demurrer raises the question whether such set-off is allowable ; 
i. e., whether a stockholder of a national bank, who happens also to 
be a creditor, may cancel or diminish his assessment by offsetting, 
his individual claim against the association. 

Considering the ends plainly in contemplation by the foregoing 
provisions of the statute, it would seem, upon principle, that no such 
esoape from liability should be permitted by the shareholder. The 
objèct of the act was to make the holders of the stock responsible for 
â trust fund, equal, if necessary, to the amount of the capital of the 
bank, and to be devoted to the payment of ail the creditors alike. If 
.the reeeiver^ ia his appeals to the shareholders for the payment of 
the assessments against them, may be met by their elaims as cred- 
itors of the association, it is not difficult to imagine cases in which 
the beneficent object of the law might be whoUy defeated. Besides, 
thé right to a set-off in pleading is a créature of the statute, and 
applies only to mutual dealings, and no such relations exist between 
the parties hère. The liability to be enforced against the share- 
holder is not a debt due to the bank, but is a sum of money equal to 
the par value of his stock, payable by him to the reeeiver as an 
officer of the government by force of the law, and the assessment 
authorized and made by the comptroUer. The effect of allowing 
such a set-off is to give the shareholder an advantage over other 
creditors. It practically pays his debt in fuU, and, by leaving so 
much less for others, diminishes his liability as a stockholder, which 
it was clearly the design of the law to impose. 
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The reported cases, so far as they go, sustain this view. It was 
upon this principle that the chancellor of New Jersey, in the récent 
case of The Attorney General v. The Mechanicg' dt^'Làborers' Savitigs 
Bank, (5 Stew. 168,) heldthat a depositor who borrowed money froin 
the bank, secured by his note or mortgage, could not offset bis debt 
against the amount of his deposit at the time when the decree of 
insolvency was made. In reaching this resuit he was foUowing the 
well-considered case of Osborn y, Byrne, 43 Conn. 155, in which the 
suprême court of Connecticut, in answer to the pétition of the re- 
<5eiver of an insolvent savings bank, praying for instructions, décides 
that the borrower of the funds of the corporation should not be allowed 
to offset his deposits against his indebtedness. 

The question, so far as I know, has never been before the suprême 
court of the United States for décision ; but the cognate one, whether 
a . stockholder, who had given his notes for his stock subseription, 
and who was sued thereon after the insolvency of the institution, 
might offset debt s due to him from the corporation in the ordinary 
course of business, has received fuU discussion, and the court has 
refused to allow such offset, on the ground that the money arising 
from the unpaid shares was a trust fund, to be equally divided 
among ail the creditors. Sawyer v. Hoag, 17 Wall. 610. If there 
be any différence in principle between that case and this, I am not 
able to perceive it. The whole object of the individual liability of 
the shareholder provided for in the act, was to create a fund in case 
of insolvency for the payment of the gênerai creditors equally and 
ratably ; and if the capital must be regarded and treated as a sacred 
trust for such a purpose, much more so, the équivalent sum to be 
derived from the enforcement of the liability provision. 

The court of appeals of New York (In re Empire City Bank, 18 N. 
Y. 199) examined the same question, arising under the gênerai 
banking law of that state; and the provisions of the two banking 
Systems are so nearly alike in regard to the personal liability of the 
shareholders that the judgment of the learned court is entitled to 
great weight and considération hère. Judge Denio, in answer to the 
claim of one of the appellants that, being a créditer of the bank as 
well as a stockholder, he was entitled to set off the indebtedness of 
the bank to him against his liability, speaking for the, court, said : 

" Under a proceeding for winding up a corporation, where an account of 
ail the debts and of ail the eflects, including the aggregate liabilities of the 
stockholders, is required to be taken, there is no reason why a creditor should 
toe in any better situation on account of being at the same time a stockholder. 
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In the latter character the constitution and the statute make him liable to the 
creditors, to an amount equal to liis stock, or to his just proportion of that 
amount, if the wliole is not required; but as a creditor he is entitled only to 
a dividend in proportion to the other creditors. In case of a deficiency in 
means to pay ail the debts, he must take his dividend pro rata. But if he 
could set off his claim as a creditor against his liability as a stockholder, he 
might be paid in fuU, while the otiier creditors would receive only a part of 
the amount due them." 

And Morse, in his excellent treatise on Banks and Banking, (p. 500,) 
in stating the différent defences in suits against shareholders, says : 

" Where One is a creditor as well as a stockholder he cannot àvail himself 
of the debt owing to him by the bank by way of set-off to diminish his con- 
tributory share. His liability as a contributor for the beneflt of creditors 
must be distinguished from his character as a simple contract debtor to tlie 
bank upon ordinary business transactions." 

Upon authority, as well as principle, the demurrer to the plea is 

sustained. 



Faembbs' Loan & Tbost Co. o. Genteal Eailboad of Iowa. 
{Oirmit Court, D. Iowa. May 26, 18S1.) 

1. BECErrER— Extba Compensatioiî. 

■ In case the duties of a receiver prove to be more arduous than he or the court 
expected, or in case he performs duties in addition to those ordinarily required 
of a receiver, in either case, provided he has faithfuUy administered his trust 
without intentional error or f raud, he is entitled to compensation in addition to 
that flxed by the order under whioh he was appointed. 

2. Samb— Sale bt, of His Owk Pbopertt, to Cohporation. 

Under the circumstances surroundiag the salea, hdd, that certain sales by 
the receiver to the corporation, of property of which he v?as a sole or part owner, 
were not fraudaient in such a sensé as to deprive him of just compensation for 
services rendered. 

3. Same— Instetjctions to, Constbued. 

Instructions in v?riting aceompanying the order ot apportionment, which 
directed as follows : " It is not expected that you will serve as superintendent. 
You will continue the présent superintendent, or employ another, as your judg- 
ment dictâtes, on the best terms that will secure a good man,"— were not in 
tended to prohibit the receiver from dischargmg, in person, the duties of supei 
intendent. 

Before MoCeaby and Nelson, JJ. 

MoCraey, g. J. J. B. Grinnell, petitioner, was appointed by thia 
court receiver of the Central Eailroad of Iowa on or about the fif- 
teenth day of January, 1876, to sueceed one D. M, Pickering, and his 
compensation was fixed by the order of appointment at |3,000 per 
annum. Aceompanying the order of appointment were instructions 
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in writing from the circuit judge, (Honorable John P. Dillon,) whioh, 
among other things, directed as follows : 

" It is not expected that you will serve as superintendant. You will con- 
tinue the ï»resent superintendent, or employ anotlier, as yotir judgment dic- 
tâtes, on the best terms that will secure a good man." 

The petitioner served as receiver during a period of two years and 
three and one-half months. From January 1, 1876, until May 1, 
1877, he had no gênerai superintendent,: and performed, during that 
period of 15 months, the duties of a gênerai superintendent in addi- 
tion to those of the receivership. By petitioner's direction the du- 
ties of the offices of auditor and cashier were united in one person, 
wheréby a saving to the company of about $100 par month waa 
effected. The petitioner, upon entering upon his duties, reduced the 
salaries of ail officers and employés under him 10 per cent. Th© 
company had an attorney employed at $60 per month salary and $20 
per day additional when actually employed in court. The petitioner 
attended in person to some of the légal business of the company, 
being engaged in this way for aibout 30 days. In the disburse- 
ment of the revenues of the road during his administration, the pe- 
titioner applied to the payment of debts contracted by his predeces- 
sor during his receivership the sum of $280,000. After petitioner's 
appointment the court and parties interested in the main suit re- 
qiiired fréquent statements and reports of the accounta in the gên- 
erai office of the road, which called for a greater amount of time and 
labor on the part of petitioner than would be required ordinarily at 
the hands of a receiver. During petitioner's service his gênerai 
health and eye-sight became much impaired, and it appears that 
in the discharge of his duties the petitioner was frequently called 
to travel on the trains and to break his rest at night. 

The master finds the foregoing facts, and also reports that peti- 
tioner had effected a saving in the expenses, under various heads, in 
his opération of the road, compared with the similar expenses of his 
predecessor, of $85,000 in about 18 months. On the part of com- 
plainant the master finds that there is still a large balance unset- 
tled on the final account of petitioner as receiver. This balance con- 
sists of three items : 

(1) An item of $4,000 expended by the receiver to purchase, for the beneflt 
of the company, a half interest in an uncompleted railroad, known as th© 
"Farmers' Union Railroad," and this without application to, or order or ap- 
proval of, this court. (2) An item of $1,177.90, being a note of the " lowa 
Terra-Cotta and Fire-Clay Company," received in payment of freights due the 
company as cash, and credited to the receiver in his accounts as suéh. This 
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note cannot !?« coUected, and is therefore by the master charged back to the 
receiver. (S) An item of about $190i growing out of a contractfor water sup- 
ply at Grinnell. 

The petitioner paid |400 in advance to certain parties who agreed 
to furnish suoh water snpply, but failed to keep their coatract, where- 
Tipon petitioner paid baek to the présent receiver the sum of $210, 
leaving the above balance unsettled. Upon thèse faote Mr. Grin- 
nell pétitions the court toincrease his compensation to $5,000 per 
annum. This is asked more specifically upon the grounds foUowing, 
to-wit: 

(1) For performing double service as receiver and gênerai superintendent 
for a period of 15 months. For thia the sum of $2,500 is claimed. (2) For 
saving efEected by joiping the offices of auditor and cashier. For this $1,340 
is claimed; (4) On account of duties and responsibilities not anticipated in 
accepting the oflace, growing out of debts amounting to $280,000 previously 
contracted. On this sum half of 1 per cent, is claimed, amounting to $1,400. 

The allowance isfurther urged upon the ground of extra labof, 
care, and responsibility occasioned by the bad condition of the road, 
the necessity for new work, and ex^raordinary expenditurea. 

The complainant, in its answer to the receiver's pétition, insista : 

(1) That the receiver had no right, under this order of the court, to unité 
the offices of receiver and superintendent; (2) that the petitioner was bound 
to perform the dutiés performed by him — if àt ail — without extra compensa- 
tion ; (3) it was petitioner's duty to disburse the money in payment of debts 
contracted by his predecessor ; (4) thé trusts and responsibilities imposad upon 
the petitioner were sueh only as usually attend upon such avocations, 

The answer further set forth the facts in relation to the three 
unsettled items in the account of the petitioner as receiver, above 
mentioned, and avers that said payments were unauthorized, and 
said Grinnell should accoant to thia court for and pay over the 
amount of said items to his successor, and should be "disallowed 
any additional compensation for any cause or under any pretext," 

It is further insisted in argument, but not set forth in any pleading, 
that the petitioner's claims should be rejected on account of certain 
transactions by him as receiver, which will be particularly stated 
hereafter. We will briefly bonsider two questions : 

(1) Whether, assumiug that the receiver bas faithfuUy administered his 
trust without intentional error or fraud on his part, he is entitled to an addi- 
tional allowance, and if so, how much? (2) Whether by hia conduct in 
office he has justly forfeited any claim to such additional allowance? 

We are clearly of the opinion that the salary originally fixed waa 
inadéquate, considering the nature of the duties and responsibilities it 
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fleVôlvëd. upon the reeeiver, who was called npon to manage the 
repair, préservation, and opération of a large Une of railroad, and to 
disbarsé in a periôd of 27J months the large sum of $1,700,000, and 
who was required to give bond in the sum of |50,000. Mr. Grin- 
nell's prèdeeessor received $5,000 per annum, and it is a well-known 
fact that a-much larger compensation is frequently paid for suoh 
services. Novertheless, the petitioner agreed to eerve for $8,000 
peir amam, and we know of no suffieient reaeon for releasing him 
from thatagreement, and adding to his compensation, anless such 
réason can' be fonnd in the faot that his daties proved to be mord 
ajduous than he or the court expected, or that he performed duties 
for the Company in addition to those ordinarily required of a receivert 

Some of the spécifie claims of petitioner cannot be aUowed, be- 
cause they are basad, not npon the performance of extra or unex- 
pected daties, bat. npon the groond that he disoharged the proper 
djities of his office with fidelity and economy, and in such a mannér 
as to save money to the Company. Of this character is the olaim for 
an allowauce on account of the uniting, by order of petitioner, of the 
offices of auditor and cashier; also the disburaement of naoney in 
paymeut of debts due before his appointment, and some others of a 
similar character. However praiseworthy the petitioner's conduct 
may hâve been in respect of thèse matters, he did no more than his 
^uty; no more than was required of him by his contract. 
;. It does appear, however, from the master's report, and from the 
record of the long and bitter contest in the foreclosure suit, that 
demands were made upon the receiver for reports and statements of 
accounts in the gênerai office, requiriug a greater amount of time 
and labor on the part of the petitioner than was anticipated at the 
time of his appointment. We think also that it sufficiently appears 
that the condition of ihe road, and the state ôf the litigation con- 
cerning it, devolved some extra duty upon the receiver, and some 
work and travel at night, and outside of the usual hours of labor. 
For this extra service we think him fairly entitled to an allowance 
of $1,300. 

It is conceded that during a period of 15 months petitioner dis- 
oharged the duties of receiver and superintendent, and thus saved 
the salary of one officiai. It is clear that this was extra service not 
contemplated by the original order of appointment. It is also clear 
that the sum claimed ($2,500) for this extra duty is less than would 
hâve been required to pay the salary of a compétent superintendent. 
But it is insistedvthat the receiver violated his instructions by per- 
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forming the duties of the gênerai superintendent. We do not think 
«0. True, he was not expected to serve as superintendent, and he 
was instructed generally to continue the superintendent then em- 
ployed or employ another, in his discrétion ; but a fair construction 
of the order does not warrant the conclusion that the court intended 
-to prohibit him from diseharging the duties of superintendent in addi- 
tion to those of the receivership. From the whale ténor of the letter 
of instruction it is évident that the court intended to and did give 
the receiver a large discrétion in the administration of the affairs of 
the Company. We think the sum claimed under thia head should be 
allowed. We think, also, that the claim for services as attorney for 
the Company should be allowed, in so far as by such service the 
receiver sa ved the company expense. Upon looking into the report 
of the master, and the évidence, we conclude that Mr. Grinnell, by 
the service rendered as attorney, saved the payment by the company 
of at least 20 days' service in court of the regular attorney of the 
company, at $20 per day. We therefore allow this item, as claimed, 
in the sum of $390, 

"A receiver iriay be entitled to allowances beyond hia salary for any éx- 
traordinary trouble or expense he may hâve been put to in the performance 
of his duties, or in bringing actions, or defending légal, proceedings which 
hâve been brought against him." Keirr on Eeceivers, 219. 

AU this, however, is upon the assumption that the receiver hag 
been guilty of no such fraudulent conduct as ought to forfeit his' right 
to compensation. 

We hâve already called attention to three items in the account ot 
the receiver which hâve been rejected by the master as unauthorized, 
and to the clause in the answer wherein it is alleged that by reason 
of thèse the receiver should not be allowed extra compensation. Con- 
cerning thèse items it is sufficient to say that they hâve never been 
allowed to the receiver; that they stand charged against him, to be 
accounted for on final settlement; and that there is no proof upon 
which it can be maintained that any fraud was intended by him with 
respect to either of them. AU that he did was perfectly consistent 
with an honest belief on his part that he was acting within his 
authority, and for the best interests of the company. But our atten- 
tion is invited to certain Ôther items in the receiver's accounts which 
bave been passed by the master, and which are now charged in argu- 
ment — but not in the answer — as fraudulent, and of such charaoter 
as to deprive petitioner of extra compensation. 

The first of thèse is an item of $1,757.45 for ties which belonged 
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to petitioner, and were furnished by him for the repairing of the road 
during his receivership, and for which he received 40 cents for cross- 
ties, and 75 cents for bridge-ties. It does not appear that the ties 
were secretly furnished, and the master reports that the road had 
become nnsafe for the opération of trains, and that the wet weather 
which prevailed rendered it very difficult to haul ties from the timber, 
so that it was hardly possible to obtain them. The fact that under 
thèse circumstances they were furnished by the receiver himself , from 
a lot he had on hand, does not render the transaction fraudnlent per 
se. If they were taken and paid for by the receiver at an exorbitant 
price, with intent to defraud the eompany, the case would be différent. 
This, however, cannot be regarded as proven by the proof before us. 
The proof as to the value of the ties is somewhat conflicting, and 
there is évidence strongly tending to show that petitioner had nothing 
to do with flxing the price. This whole subject remains to be con- 
sidered and reported upon by the master, under bill filed by com- 
plainant to surcharge and falsify the accounts of petitioner. For the 
présent, therefore, we only say that the item is not shown to be fraud- 
ulent in such a sensé as to deprive petitioner of just compensation 
for services rendered by him. 

The same may be said concerning the charge that the petitioner 
as receiver purchased for the road lumber in which he was pereonaily 
interested. It appears that petitioner had nothing to do with fixing 
the price. It is probable that some of this lumber was of inferior 
quality, and that General Superintendent Eussell and the foreman of 
the ear-shops fixed a higher price upon it than was jùst; bût in the 
absence of proof we cannot présume that petitioner knowingly and 
corruptly received more than his interest in the lumber was worth. 

As to the other items objected to there is still less évidence of 
corrupt purpose, and we do not think it necessary to consider them 
in détail. A clear distinction is to be drawn between the question 
whether the receiver shall be allowed for thèse expenditnres upon 
final settlement, and the question whether his conduct with respect 
to them has been such as to deprive him of the right to receive com- 
pensation for his services. It as pnly upon the ground of deliberate 
fraud that so severe a penalty as a loss of ail pay oan^be with pro- 
priety enforced; while on the ground of error or mistake alone the 
receiver may be charged with the expenditure upon final settlement. 
It is manifest that we cannot find fraud established by the proof 
before us. Indeed, there is nothing in the answer to petitioner's 
claim, nor in any of the pleadings forming the issues now on trial, 
v.8,no.2— 5 
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feferrrjïig to the items to which we hâve just referred. We notice 
them beçause they were made the Bubject of an unauthorized inves- 
tigation before the master, and of a report prepared but not filed by 
him, and hâve been discussed ,by counsel on the hearing with the 
understanding that the court should consider them, in so far as they 
a.re found proper to be considered, in determining the • question of 
the receiver's compensation. It woul4 be improper for us to discuss 
the question whether thèse items, and others objeoted to, should be 
alloved to the receiver in his final acoounts. AU questions of that 
çharacter must be reserved until the hearing upon the master's 
report upon that subject. What we now décide is that there is no 
showing of such fraudulent conduot on the part of the receiver as 
should deprive him of compensation for services. 

, The order is that petitioner be allowed for extraordinary services 
the sum of $4,890, to be credited.to him on final settlement. 

Nelson, D. J. I bave examined carefully the facts upon whioh 
the application for additional compensation is claimed, and fully 
eoncur in the foregoing opinion of the Circuit Judge — MoGbabi. 



Pabwelij V. Thb Hooghtoh Gofp2b Works and othera. 

{Vireuit Otmrt, W. D. Miéhigm, N. D. July 12, 1881.) 

L BOABD OF DiKECTOHS ImpKOPEBLY CoNTENED— ACTION TaKKN BT, UlTADTHO- 
RIZB». 

Wtiere a by-law ol a corporation required its secretary to give due notice 
of meetings of the board of directors, Tielà, tliat important action taken at a 
meÈtiilg from whîoh a director, •whom the secretary made no attempt to notify 
that such a lùeeting was to be held, was absent, is unauthorized. 

2. BONA FroB PURCHABBB WlTHOUT NoTIOE— Who 18 NoT. 

The purchaser, a.former shareholder, .was pre»ent at the meeting of the board 
at which the sale was made, and knew that one of the directors Tiras away. He 
-was bound to knbw that absent directors most be notiâed of board meetings/ 
Held, that be vas not a bona Jide purchaser without notice. 

3. Btock Bo'ciaHT bt thb Corporation— Whbn EntitIiKd to. Votb. 

It seezns tbat stock bought by the corporation for non-payment of assess- 
ments is entitled to vote only -when ail the stock is represented at the meeting, 
and ail consent to hâve the treasurércàst the vote. 

4. NOMIKAL SUBSOBIPTIONS. 

Stock th\i8 subsoribed for ia not to be counted in taking a stock vote. 

6. EVIDEKÇE. 

The records of a corporation are prima faeU évidence against stockholdets ol 
its acts reoorded therein. 

Section 2847 of the Compiled Laws of Michigan, in so far as it providoi for 
the due flling of proxies, is directory omy. 



FAEWELL V. HOUOHTON COPPÈil WORKS. 67' 

In Equity. Hearing on pleadings and proofg. 

Ban. H. Bail and G. V. N. Lothrop, for complainant. ' 

T. L. Chadboume and Ashley Pond, for ail défendants except thè' 
Houghton Copper Works. 

WiTHBT, D. J. The Houghton Copper Works was organiaed under 
the laws of Michigan in 1871, among other things, for the purpose 
of manufacturing copper, with a capital stock of $250,000, divided 
into 10,000 shares of $25 each. Complainant is a stockholdér, and 
brings this suit to set aside a sale made by a majority of the directors 
to défendant Edwards, October 6, 1879, for the priée of $10,000. 
The sale comprised ail the real estate, works, and property of the 
Company. The object sought to be aocomplishsd was to close out 
the property and wind up the business, and such is manifestly the 
effect if the sale is valid. The sale is attacked principally uj^on 
three grounds : 

(1) That it was made without authorifcy of the stockholders, inasmuch as 
three-fifths in interest of the entire stock of the company, at a meeting called 
for that purpose, did net vote to authorize the sale; (2) that a majority of the 
directors, convened without notice to ail the directorsj possessed no power to 
make the sale ; and, lastly, that the sale was fraudaient, it being made with 
intent to deprive complainant of his-^rights as a stockholdér. 

According to the records of the company, the stockholders, Sep- 
tember 20, 1876, authorized a sale of ail the property of the cor- 
poration; but it is said that three-fifths in interest of the entire 
stock was not represented and did not vote in favor of authorizing 
the directors to sell. Comp. Laws, § 2888. Whether this objection 
is valid dépends upon two questions : 

(1) Whether certain of the capital stock owned by the company, and carried 
in the name of the treasurer, was to be counted in determiaing the three- 
fifths in interest of the entire stock, part of it having been subscribed and 
immediately transferred to the company to be subsequently disposed of in 
the interest of the corporation, while other of the stock so held liad been 
purchased at a sale of stock delinquent for non-payment of assessments ; (2) 
whether the prima fade évidence made by the records of the stockholders' 
meeting, stating that 8,387 shares — more than three-fifths, excluding sharès 
owned by the corporation — voted in favor of authorizing the directors to sell, 
has been rebutted. 

The entire capital stock was subscribed at its par value, but, as stated, 
nearly one-half of the subscriptions wereintendedto bemerely nominal, 
and such stock was at once transferred to the treasurer for the com- 
pany, on whieh, of course, no assessments were paid. None of this 
stock was, in - my opinion, to be counted in determining whether 
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three-fifths in interest of the entire stock voted to authorize a sale. 
It was stock only iu name, and therefore not entitled to vote. As to 
the stock bought by the company for non-payment of aasessments, 
there would be less objection; but if voted it should be in such a 
manner as to represent the interest of every stockholder, for every 
one of theni had an interest in the stock, and was entitled to hâve 
his interest voted according to his own views. If the treasurer 
should exercise the right to vote such stock, it might resuit in making 
the action of the meeting adverse, to the views of the majority of the 
stockholders ; and it is not seen how it would be practicable to hâve 
the stock voted in harmony with the views of ail, unless ail the stock 
was represented at the meeting and ail consented to bave the treas- 
urer cast the vote, and such was not the case. 

If the stock owned by the company was not entitled to be voted, 
the next ihquiry is whether the requisite three-ûfths of the remain- 
ing stock was voted in favor of the resolution authorizing the direct- 
ors to sell. The record, after sôtting forth the resolution to be acted 
on, states that a vote by ballot was taken, and sets it forth after this 
manner, viz. : "T. W. Edwards, 316 shares; T. W. Edwards, proxy, 
5 shares;" and so on until the vote in person and proxy is shown to 
be 3,387 shares in favor of the resolution, being more than three- 
fifths, excluding stock owned by the company. Of the stock thus 
voted, 1,561 shares were voted by proxies. This record is -prima facie 
évidence, certainly against stockholders, of the acts of the corpora- 
tion therein reeorded. The officer making up the minutes was the 
agent of the stockholders, and it is therefore their record of their 
own action. It may not be conolnsive, but if a stockholder seeks to 
discrédit this évidence he must do it by proofs conclusive in character 
and weight. 

Excluding stock owned by the company, it is claimed that three- 
fifths of the shares did not vote in favor of a sale. The évidence from 
which such conclusion is urged is mainly that of the 3,387 affirmative 
votes, 1,561 of the shares were voted by proxies, and that a large 
number of such proxies are missing from the office of the company, 
raising the presumption that they never existed, and if not, then the 
resolution to authorize a sale was not passed by a vote of three-fifths 
in interest of the stock. 

It is saidthe statute (section 2847) which permits stock to be voted 
by proxy requires the proxy to be "duly filed." But this must be 
regarded as directory. If the proxies were présent and actually 
voted, the f act that none of them were filed, or that none of them can 
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now be found in the company's office, wîll not defeat the action takeu 
at the meeting. The record states that E. voted a proky of five sbares, 
and this means that he held a proxy whioh was présent, signed by a 
holder of five shares of stock, that authorized E. to vote those shares, 
and that the proxy was deemed sufficient ; and so in the case of every 
share stated to bave been voted by proxy. 

If the directors were authorized to make a sale of the company's 
property, the next question is wfaether a majority of the directors could 
take the necessary action to sell without notifying the othër director 
of the meeting, either personally or by notice left at his résidence. 
There were five directors, four of whom met and assumed to sell. 
The fifth director, being temporarily absent from the state, was not 
notified, npr was there any attempt made to notify him, of the meet- 
ing. The statute says : 

"A majority of the directors of every such corporation, convened according 
to the by-laws, shall eonstitute a quorum for the transaction of business." 
Section 2847. 

The only by-law bearing on the subject relates to the duties of the 
secretary, viz. : 

" The secretary shall give due notice of ail meetings of the stockholders and 
board of directors." 

There had been no meeting of the directors for many months ; there 
was no oustom to hold directors' meetings on given days, and no mie 
that business might be transaeted whenever a majority should be 
présent. On the contrary, the only by-law on the subject requires 
a notice of board meetings. In such a condition of local statute and 
régulations of the eompany, no business could be transaeted by a 
majority without notice first given- to every director. A director not 
présent would be entitled to the opportunity of being présent and 
participating in the business of the meeting. Failure to give him 
notice not only deprived him of such opportunity, but practically 
excluded him from ail participation in the business transaeted. It 
would hardly be eontended that a meeting of directors, at which the 
majority excluded the minority, could legally transact business aflfect- 
ing the corporation. They had an important duty to discharge, as 
they were authorized to sell only when the priée was by them deemed 
sufficient; the priée was, therefore, a material thing to be deter- 
mined. 

On the question of the action of a majority convened without 
notice to ail the members, see Wiggins v. Baptist Society, 8 Met. 301; 
Stowe V. Wise, 7 Conn. 219; The State v. Ferguson, 31 N. J. Law, at 
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p. 124; Angel & Ames on Corp, § 492; Field on Corp. §§ 227, 228, 
234; Grant on Corp. 156-7-8. 

It is not necessary to détermine whether the sale was fraudaient. 
The majority of the directors acted without authority. Their action 
operated unjustly upon the rights of complainant and other stock- 
holders, and the purchaser, Edwards, is not in the position of a bona 
Me purchaser, without notice of the actual posture of affairs at the 
time of the sale A brief statement -will show where the equities are, 
and why a court of equity should afford the relief prayed for against 
the action of a majority of the directors. 

The land and works cost $75,000. The company operated until 
1874, when it suspended, heayily indebted. September 20, 1875, a 
stockholders' meeting was held, and the directors were authorized to 
sell the entire property of the company whenever they could obtain 
a satisfactory price. Edwards was then a shareholder, but in 1876 
sold his stock to complainant at a price which would make the entire 
stock worth $50,000. Subséquent to 1876 the directors sold 4,479 
shares of stock owned by the company for $12,000, and paid the 
debts of the company. There was now less urgeney, if there was any 
necessity, to ëbU the property. Prior to the time of selling the 4,479 
shares of stock, the directors fixed the price for ail the assets and 
property at $55,000. After selling the stock and paying the debts, 
they fixed the price of what remained at $44,000. Ail this was 
known to défendant Edwards. One of the directors, but a few months 
prior to the sale to Edwards, sold to complainant 5,101 shares of 
the stock for $13,770, a rate which would make the value of the 
entire stock oyer $26,000. That the director had made a sale, and 
for that price, défendant Edwards received information, and the 
directors were fully advised of the sale, price, and to whom made. 
They also knew that complainant, had he known of the proposed 
sale, would be opposed to it. In such a posture of affairs, on the 
morning of October 6, 1879, Edwards sent a written proposition of 
$10,000 to the directors for the property. A director, président of 
the board, was absent from the state. The other four directors met, 
accepted the proposition, and caused a conveyance to be executed 
the same day. Edwards was présent at the meeting. He was bound 
to know that notice of a board meeting was necessary, and he knew 
that one of the directors was not présent, and was absent. 

The manifest purpose and effect was to circumvent complainant, 
the owner of a majority of the stock, and deprive him of his rights. 
The absent director was at once informed of the sale, and not only 
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promptiy refused to acquiesce, but repudiated wbai had been done. 
When tliis suit was commenced, Edwards had paid but $2,000 of the 
purchase priée, but paid the balance, $8,000, after being fully 
advised of the matters set up in the bill of complaint. It is in the 
power of the corporation to refund the purchase money, and thia 
should be done. 

Complainant is entitled to a decreé setting aside the sale, and for 
a conveyance of the property to the Houghton Gopper Works, making 
the injunction perpétuai, and referring the cause to a master to take 
proofs and state.an account for the use of the property. The Hough- 
ton Copper Works is to be decreed to refund the purchase price paid 
by défendant Edwards, less whatever may be found owing from him 
for the use of the property, for which use Edwards is to account and 
pay. 



United States v. Humason. 

(Circuit Court, D. Oregon. July 22, 1881.) 

Ofïtciai, Bond— Phoop of Ejcbcuticii. 

In an action upon an ofScial bond, if tlie exécution thereof is denfed, It can- 
net be proven by a copy certifled by the secretary of the treasury under section 
882 of the Revised Statuteg, but a copy certifled by the register of the treasury 
under the seal of the department, under section 886 of the Revised Statutes, is 
siifflcient proof of such exécution, it being declared to hâve the same force as 
the original when duly authenticated or proven in court 

NoNsurr by the Plaintiff. 

Under section 243 of , the Oregon Code, the plaintiff in an action can only 
become nonsuit before the trial commences, or afterwards, with the consent of 
the défendant ; and tliis is considered the laterand better rule generally. 

New Triai— STAiiB Claim. 

The United States delayed bringing an action against the sureties in the bond 
ôf a deceased Indian agent in Oregon, for an allegéd failure to account for 
$7,000 or $8,000 received thereunder, for a period of 14 years ; and on the trial 
there was a verdict for the défendant, by the direction of the court, because of 
the failure of the plaintiff to produce proof of the exécution of the bond, which 
was dénied, as provided in section 886 of the Revised Statutes. Edd, that the 
plaintiff was guilty of négligence, and therefore was not entitled to a new trial ; 
and that in passing upon the motion weight ought to be giyen to the fact 
of the long delay in bringing the suit, whereby it had become difflcnlt, expen- 
sive, and almost Unpossible to make légal proof of facts which probably existed 
tending to show that the deceased had duly disbursed the money in question. 

Stipulation to Abidb Evbnt of Anothbk Action. 

A stipulation in one action to abide the event of another entitles either party 
thereto to such proceedings in the former as will enable him to hâve the ben- 
eflt of his stipulation, provided the resuit of the latter action is favorable to 
him. 



72 FEDERAL BErOUTEE. 

Action at Law. 

Ru/us Mallory, for the United States. 
Seneca Smith, for défendant. 

Deady, D. J. This action is brought against the défendant, Phœbe 
M. Humason, as exeeutrix of the will of Orlando Humason, on two 
bonds executed by William Logan in his life-time, as Indian agent, 
together with said Humason and others as sureties, — the one on 
August 1, 1861, in the peijal sum of $25,000, and the other on July 1, 
1862, in the sum of $20,000, and both conditioned that said Logan 
would "carefully discharge the duties" of said of&ce, and "faithfully 
expend ail public moneys and honestly account for the same, and for ail 
public property which shall or may come into his hands, without fraud 
or delay. The case was first before the court on a demurrer tothe com- 
plaint, which -was overruled on June 7, 1879, (see opinion of that 
date.) It was again before the court on a demurrer to the third, fourth, 
and iifth pleas or defences contained in the answer, which was overruled 
on December 15, 1879, (see opinion of that date,) and on June 2, 1880, 
the plaintiff replied to the answer, and the cause was at issue upon 
questions of fact. On February 19, 1881, the cause was tried with 
a jury and a verdict was given for the défendant. 

Gri the trial the plaintiff proved the commissions to Logan, as 
Indian agent, under which the bonds were executed as alleged in the 
complaint, and then offered in évidence the transcripts of two bonds, 
purporting to hâve been executed by William Logan, as Indian agent 
and principal, and 0. S. Savage, W. C. Moody, H. P. Isaacs, and 0. 
Humason, as sureties, on August 1, 1861, and July 1, 1862, respect- 
ively, and certified by the secretary of the treasury, under the seal of the 
department, on April 20, 1878, in pursuance of section 882 of the 
Eevised Statutes, to be trae copies of bonds on file in that department. 
The^xeeution of the bond by the defendant's testator being denied by 
the answer, the introduction of the transcripts was objected to by coun- 
sel, because they were not certified to under and in the manner pres- 
cribed by section 886 of the Eevised Statutes, instead of section 882 
thereof, and the objection was sustained. The plaintiff then asked to 
become nonsuit, but the défendant objected, and asked that the case be 
submitted to the jury, which was done, with direction to find a verdict 
for the défendant. 

In the case of the U. S. v. Isancs, it being an action upon the same 
bonds, there was a stipulation that'it should abide the event of this 
action, and thereupon an order was made directing the latter to be 
included in the entry of the trial and verdict of the former; and the 



UNITED STATES V. HUMASON. 73 

case of the U. S. v. Savage, another surety in the same bonds, stand- 
ing upon sa similar stipulation, was also included in such order. On 
April 1 Ith the plaintiff filed a motion for a new trial, which was argued 
and submitted on May llth. It is not claimed that the court erred in 
refusing to allow the plaintiff to become nonsuit. By section 243 of the 
Oregon Code a nonsuit cannot be granted on the motion of the plain- 
tiff only, before trial or afterwards, without the consent of the défend- 
ant; and the later and better rule of the common law is to the same 
effect. Whenever the trial bas been commenced, the rightof the plain- 
tiff to become nonsuit, and vex and harass the défendant with another 
action for the same cause, is gone. Folger v. The Robert G. Shaw, 2 W. 
&M.531. 

The power to grant a new trial is sufScient to prevent a failure of 
justice in the cases where a nonsuit was formerly suffered by the plain- 
tiff to m eet a surprise caused by the failure of évidence, or an unex- 
pected ruling of the court; inwhich proceeding the court may impose 
Buch terms and conditions upon the moving party as a due regard to 
the rights and convenience of the other may require. Neither is it 
claimed that the court erred in refusing to admit the copies of the 
alleged bonds in évidence; because it is admitted that a copy of a 
bond certified under said section 882 is not évidence of the exécution 
of such bond where the same is denied, but that it must be certified 
under section 886, by the register, subject to the right of thp défend- 
ant to call for the production of the original instrument. 

But a new trial as to the case of Humason is asked for on the 
ground of "accident on the part of the secretary of the treasury in 
certifying the copies of the bonds iipon which the action" is brought 
under section 882 of the Eevised Statutes, instead of section 886 
thereof, "which mistake was not discovered by the attomey for the 
United States until at the trial, when the error was first discovered ; 
the papers in the case having been forwarded to the attorney for the 
United States by the department of justice at Washington." Thèse 
certificates were made nearly three years before the trial, and the 
answer denying the exécution of the bonds, and which first made it 
necessary to hâve copies of them certified by the register of the 
treasury, under section 886, was filed on August 6, 1879, — at least 18 
months before the trial. 

Upon this state of f aets there is no ground to claim that the plain- 
tiff was, in contemplation of law, surprised at the trial by the rejec- 
tion of the copies of the bonds. The secretary of the treasury did 
not by either "accident" ov mistake eertify to copies of the bonds 
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under the wrong section. When, he made his certificate it was not 
known that the exécution of the bonds would be denied; neither was 
the secretary authorized to make a certificate under any other section 
than the one he did. Besides, the mistake or "accident" of the secre- 
tary, if any, is the mistake or accident of the plaintifif, whose officer and 
agent he is. The copies of the bonds certified by the secretary were 
furnished to the district attorney, together with a transcript of the 
treasury books, accounts of the agent, and affidavits relating to them, 
to enable him to bring the proper action thereon; and when an issue 
of fact, if any, was made therein, it then became his duty to procure 
the proper évidence for the trial thereof. So, when the défendant 
denied the exécution of the bonds, the burden of proof being oast 
upon the plaintiff, it was the duty of the district attorney to procure 
the proper évidence of such exécution — a copy of the bonds, certified 
by the register of the treasury under section 886 — before going to 
trial. 

No excuse is given or offered for this négligence. The probability 
is that it ocGurred trom inadvertence in not observing or bearing in 
mind the provision in the statute or the déniai in the answer, or both. 
But in either case the omission is the négligence of the plaintiff, for 
which a new trial ought not to be granted ; at least, not unle^s what 
is sometimes called "the justice of the case" strongly demands it, and 
then only upon terms compensatory to the adverse party. But upon 
a careful examination of the treasury transcripts, and the circum- 
stances of the case as shown in the pleadings, I do not think the ends 
of justice demand a new trial in this case, but the contrary. In this 
view of the matter the exécution of the bonds by Humason may be 
admitted. The déniai by the défendant is only a constructive one ai 
best — a déniai of "knowledge or information sufficient to form a be- 
lief " upon the question — and it may be taken for granted that upon 
a new trial the plaintiff would be able to establish that fact beyond a 
doubt. 

But the default of the principal, if any, and his death, occurred 
nearly 14 years before this action was brought against his sureties, and 
16 years before it was brought to trial. Owing to the great lapse of 
time and the death of the principal it is difûicult if not impossible to 
ascertain and make légal proof of facts affecting their liability, that 
very probably exist, and might hâve been shown with sufficient cer- 
tainty, if this action had been brought within a reasonable time. 
And although the maxim, nuUum tempus occurrit régi, applies to the 
United States as well as the crown, and therefore its right to bring 
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this action is not barred by any lapse of time, still, upon a motion 
for a new trial, wbere \ verdict bas been obtained by the défendant, 
tbe court must take into considération the hardship, if not injustice, 
of compelling the sureties under such circumstances to account for 
money received by their principal so long ago, and particularly when, 
by his sudden death, he was prevented from making and retuming an 
account of it himself. True, the sureties were not without obligation 
and duty in this matter themselves; and if this considération was 
now being urged as a reason why this action should not be main- 
tained against the sureties, it might well be answered that, having 
undertaken for their principal, it was their duty to see that he kept 
the condition of his bond or take the conséquences, and that when 
he died away from home, with his aecounts more than a quarter in 
arrear, it was their duty, through the appointment of an adminis- 
trator and otherwise, to hâve his aecounts made up and forwarded 
to the department for settlement. But this is a motion to set aside 
a verdict obtained by the défendant without any fault of hers, and 
the neglect of the plaintifF in asserting this claim until it has become 
stale, may be properly considered thereou, 

The count upon the first bond allèges a failiire to account for 
$1,006.60 received by Logan between August 1, 1861, and June 30, 
1862, while in charge of the Warm Spring ageney. This sum is 
made up of $978.74 that appears from Logan's verified statement to 
the department to hâve been in his hands on June 30, 1862, and 
belonging to varions specified funds applicable to the business of his 
ageney; and $27.32 disallowed at the department in the examination 
of his aecounts under the first bond. But it also appears from Lo- 
gan's account current with the department for the quarter ending 
June 30, 1862, that the very sam'e funds, amounting to $978.74, were 
on July 1, 1862, credited to the United States by him under his second 
bond. And thus it appears from the treasury transcript itself that 
nothing is due upon the first bond, and therefore nothing ought to be 
recovered on it. The trifling différences between his aecounts and 
the audit of the department, amounting in the aggregate to $27.32, 
in a total expenditure of $11,562.35 received under said bond, is not 
Bufficient to affect the question. 

The count upon the second bond allèges a failure to account for 
$7,678.66, received by Logan between July 1, 1862, and May 19, 
1865. This sum is made up of $5,781.01 that appears from Logan's 
verified statement to the department to hâve been in his hands on 
March 31, 1865, and belonging to various specified funds applicable 
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to the business of his agency, — of which $3,975.41 was applicable to 
the érection of a hospital, school, and dwalling-house ; $1,568.44 to 
the payment and subsiatence of specified employés; $121.93 to 
bénéficiai objects under article 2 of the treàty of June 25, 1855, with 
the Indians of middle Oregon, (12 St. 963;) and |135.23toexpenses, 
— and the remaining $1,897.65 of money received by the agent on 
the checks of Superintendent Hnntington drawn on the assistant 
treasurer at San Francisco, dated May 5 and paid May 19, 1865. 

Some time early in June, 1865, Agent Logan appears to hâve 
taken his wife to San Francisco for médical treatment, wlïere he 
remained until July 28th, when they sailed for Oregon on the steamer 
Brother Jonathan, and, on July 30th, were both lost by the founder- 
ing of the vessel off Crescent City, California, with ail their effects 
then on board. 

For this reason, I suppose, no account of moneys expended at the 
agency in charge of the deceased after March 31, 1865, was returned 
or is found in the treasury transcript ; but it is quite certain that the 
business of the agency went on as usual during Logan's absence, and 
that the funds applicable to the payment and subsistence of em- 
ployés and current expenses were disbursed by the person in charge 
for the quarter ending June 30, 1865. It is also very probable that 
the portion of the funds on hand and applicable to the érection of 
the buildings being erected on the agency was largely expended dur- 
ing this quarter. It was not the policy of the department or the law 
to advance an agent at any time more funds than were needed for 
the expenditures of the current quarter. 

The probabilities then are that this sum of $6,781.01, that agent 
Logan reported on hands on March 31, 1865, was ail, or nearly ail, 
expended on the réservation by the end of the quarter following, and 
that upon the death of himself and wife there was no one left with inter- 
est enough in his affairs to hâve his accounts for the period subséquent 
to March 31, 1865, made up and forwarded to the department with the 
propervouchers. The remaining $1,897.65 ismadeupin the treasury 
statement in this way : On April 29 and May 8, 1865, Logan appears to 
hâve receipted to Superintendent Huntington for the sums of $2,500 
and $500, respectively ; and on May 19, 1865, the superintendent's 
checks on the assistant treasurer at San Francisco, for the sums of 
$2,000 and $1,000 respectively, and dated May 5, 1865, payable to 
William Logan or bearer, were paid to bearer, whoever that may hâve 
been, at that office. It seems to be admitted or taken for granted in the 
*:reasury statement that thèse two checks represent the money that 
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Logan recéipted to the superintendent for as above atated.'and this 
I think ia very probable. The discrepancy in dates and amounts 
between the receipts and ehecks probably arises from the faot that 
the receipts were net taken until some time after the ohecks were 
given, and it may be not until after Logan's death, when blanks 
were fiU'ed up for the gross amount, with conjectural dates and sums 
in each, as a voucher for the use of the superintendent. 

By the treasury statement, Logan is charged under his second 
bond with this $3,000, in addition to the amount whieh it appears 
from his accounts that he received under said bond; and also the 
sum of $217.38, différences between his account current of dis- 
bursements between July 1, 1862, and March 31, 1865, amounting 
to near $50,000, and the audit of the treasury, arising principally 
from trifling errors'in calculation and the non-payment or déduction 
of the small sums due the income tax from the salary or subsistence 
of the employés on the réservation dufing that period, together with 
$178.11 for the property purchased in the first quarter of 1865, and 
not taken up on his property returns, on account probably of his 
absence and sudden death. 

From this amount is deduoted the salary due the agent from April 
1 to July 28, 1865, the assumed date of his death — $489.18; and the 
$978.74 aforesaid, in the agent's hands on June 30, 1861, under his 
first bond, and carried in his account on July 1, 1861, to the crédit 
of the United States, under his second bond ; and $29.98 which I 
hâve not discovered the origin of, — the total of the débits being 
$3,395.49, and the crédits $1,497.84, leaving the balance as above 
stated of $1,897.65. 

One of the défonces to this action is in effect that Logan was car- 
rying $5,000 of the funds unaeeounted for to Oregon, as the agent of 
the plaintiff, when he was drowned, which was lost without his fault 
or négligence. But by the schedule of ehecks drawn by Superintend- 
ent Huntington on the assistant treasurer in San Francisco between 
May 1 and July 31, 1865, it does not appear that within this period 
any other ehecks in f avor of Logan were paid than the two above men- 
tioned for $3,000, except one for $10,000, drawn on June 10, and 
paid to Logan on June 20, 1865. This latter check appears to 
bave been drawn for the use of the superintendent, and although 
the proceeds appear to hâve been received by Logan more than 
five weeks before he sailed for Oregon, it may be admitted that 
he had the amount in currency with him when he was drowned, 
and that if was then lost without his fault or that of the super- 
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intetideiit.' 'Uï>om this theory, the act of July 12, 1876, (19 St. 
447) lias beeu passed for the relief of the deceased superiutend- 
ent's Bureties, by which the accounting offioers of the treasury are 
directed to crédit bis accounts with the amount, provided satis- 
faotory proof is made of the loss. But Logan is net charged with 
this $10,000, and the question of its loss is immaterial so far as 
his accounts are concerned. It does not appear that Logan had 
any of the $3,000 reoeived on the two checks dated May 5th, and 
paid May 19th, in his custody -when he was lost. He does not 
appear to hâve gone to San Francisco beforô June, and probably 
left Oregon about the tenth.of that month — the date of the $10,000 
check — and therefore thèse two checks must bave been drawn and 
paid before he went to San Francisco. There is, then, no probable 
ground on which it can be claimed that the money received on them 
was lost in the wreck of theBrother Jonathan, unless it is assumed 
that he took it with him to San! Francisco, vthich is possible; but in 
that case the money woald be at his risk, and if lost chargeable to 
him; ' 

But admitting that this $3,000 came to Logan's hands by the 
transfer of the checks to a third person before he wentto San Fran- 
cisco, and that it was not lost at sea, it does not follow that it was 
not disburspd acoording to law. 

, " ; The annual appropriations for the Indians of middle Oregon at 
the Warm Spring agency for spécial objects, jn pursuance of articles 
2,3, and 4 of the treaty aforesaid, (12 St. 964,) was $17,600, or 
$4,400 a quax'ter, of which the $6,781.01 reported by Logan as on 
hand on March 31, 1865, did not include more than $1,690.37, and 
$3,000 added to this would make but little more than was required to 
be expendedunder those heads during the quarter ending June 30, 
1S65.. ; But the agency was actually eonducted four months upon 
thèse sums of $5,781.01, the balance on hand at the beginning of 
the second quarter of 1865, and the $3,000 supposed to bave been 
recei'Sîed on the superintendent's checks in May of that year. But, 
under the circumstances, it is possible that some portion of this 
monpy: remained, unexpended at his death, and may bave been lost 
^•Withhim or misappropriated by some one. or in some way. But the 
probability is tliat the amount was duly disbursed in the business of 
the agency, unless some portion sof it was lost on the Brother Jona- 
than, 'and that by far the greater portion of ifc was so disbursed I 
think there is no doubt. But to get the légal évidence of this fact 
and produce it in court at this late d^y, would be very difficult, if not 
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impossible; tod cost the défendant more than tbe amoiint of any 
probable deficiency. !• 

Under the eircunistances, it is much more just and reasonable thai 
the plaintiff should be denied a new trial, rather than that the défend, 
ant should incur the risk of having a judgment rendered against her 
for $7,000 or $8,000, beoause by the death of Logan and theinexcus. 
able delay of the former, it is no longer possible to make légal proof 
of the facts and circumstances as they actually transpired. 

Another reason against allowing this motion, under the circum- 
stances, is this : Thèse bonds having been taken upon a larger condi- 
tion than the law requires, to-wit, that the principal would account for 
aU money and property which came into his hands, whether as Indian 
agent or otherwi8e,^-and, as alleged on the absolute demand of the com-* 
missioner of Indian affairs, — it is doubtful, under the authorities cited 
and eommented on in the opinion hereinof December 15, 1879, (U. Si 
V. Tingey, 5 Pet. 115 ; Hawes v. Marchant, 1 Cur. léO,) if they are légal. 
In my own judgment, they ought to be held valid, in any event, as 
to money and property reeeived by the principal under them, as In'- 
dian agent, but no further. U. S. v. Braâly, 10 Pet. 343, 

The motion for a new trial is denied, and the défendant must bave 
judgment that she go hence without day. 



United States v. Isaacs. 

Action at Law. ' 

jRit/Ms MaZiprj/, for the United States, 

Seweca /Smii/i, for défendant. 

Deady, D. J. The motion for a new trial in this case resta upoq 
the same grounds as the preceding oue, and is denied for the same 
reason. 



UniTed States v. Savagb. 

Action at Law. 

Bufus MaUory, for the United States. 

W.H. Effingef,tot à&huA&rA. i 

Deady, D. J. In this case the motion for a new trial is based 
tipon the further ground that when the order was made, in pursuance 
of the stipulation of the parties, including thisca-Se within the verdict 
in the U, S. v. Humason, there was no answer to the complaint 
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on file, and therefore there ought not to hâve been a verdict for the 
défendant. But it is admitted that there was a verbal stipulation 
bet'ween the counsel for the plaintif and défendant to the effect that 
this case should abide the resuit of the case against Humason ; and 
this stipulation was admitted by the district attorney in open court 
when the order was made, although he protested that he ought not 
to be bound by it, as it would not hâve been made if he had thought 
the Humason Case would hâve gone off on a technical failure of 
proof of the exécution of the bonds, as it did. 

But the court ruled that if the stipulation was admitted, the case 
must follow the disposition of the Humason one, and thereupon the 
order tvas made without other or further objection; but it then ap- 
pearing that the défendant had failed to answer, and it being sug- 
gested by the court that the record would show error in the proceeding 
if there was a verdict for the défendant without an answer contro- 
verting the material allégations of the complaint, an order was made, 
without objection, giving the défendant leave to file such an answer, 
m of some day between the filing of the complaint and the trial, 
which he did, or attempted to do^ as of February 16th. 

Objection is, taken to this proceeding as being irregular, but in 
what the irregularity consista is not apparent. The foundation of it 
was the stipulation of the parties, and when that was admitted and 
its binding effect considered, what foUowed wa? a mère matter of 
form, and even had the consent of the parties at the time. 

It might hâve been as well to bave waited until final judgment had 
been given in the Humason Case, and if that was in favor of the de- 
fendant, then to hâve moved to dismiss this one. But, in some form, 
the défendant was entitled under that stipulation to hâve bis case 
share the fate of the one against Humason. 

But admitting the regularity of the proceedings thus far, counsel 
for the plaintiff insists that the verdict ought to be set aside in this 
case because the answer of the défendant does not controvert or deny 
the exécution of the bonds, but in eiïect admits it. 

The answer of Savage contains a déniai of the exécution of the bonds 
"except as hereinafter stated," and then "admits that at the dates 
mentioned he did, along with his co-obligors mentioned, make a bond 
to the plaintiff," but does not "remember" the penalty or condition 
thereof. 

It may be admitted that this is not a good déniai of the exécution 
or condition of the bond, but it is a question whether it is not suffi- 
cient to prevent judgment for want of an answer. If the plaintiff 
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considered the answer net such an one, in this or other respects, as 
the défendant was entitled to file under the order of the court, he 
should bave moved to strike it out. 

Besides, the objeet of making the order allowing the défendant to 
file an answer nunc pro tune was not so much, if at ail, to compel 
him to make a defence to the action, as to give him the privilège of 
so doing, 80 as to secure to himself beyond a peradventure the benefit 
of his stipulation that his case should abide the event of the otber 
one. 

The stipulation was made without an answer being filed, and vir- 
tually suspended proceediugs in the case; and if the défendant had 
seen proper he might hâve waited until there was a final judgment 
in the case against Humason, and if such judgment was for the de- 
fendant tien nioved on his stipulation to dismiss the action against 
him without answering the complaint at ail. 

But apart from the attempted déniai of the exécution of the bonds, 
the answer is a sufficient defence to the action, as it contaihs an 
allégation to the efifect that Logan faithfully kept the condition of 
his bonds. That is sufficient to support the verdict and prevent the 
record from being erroneous on its face, and that was the only objeet 
in allowing an answer to be filed at ail. 

Thèse are ail the spécial grounds on which a new trial is asked in 
this case, and they are not sufficient. 

For this and the reasons given in U. S. v. Humason, the motion is 
denied. 



Ellis, Adm'x, etc., v. Conneotiout Mut. Life Ins. Co. 

{Circuit Court, J). Conneetieut. July 14, 1881.) 

1. Statute— Prospective — Ween. 

Statutes are to be considered prospective, unless the language is such as to 
leave no doubt that they were intended to be rétrospective. 

2. Von» Judgment. 

Upon a void judgment no action can be maintained. 

3. Pkocbss— Samb. 

The statute of Virginia passed in 1856, regulating the conduct of the business 
of foreign life insurance companies Tcho should do business therein, provided, 
among other things, that such companies should hâve an agent in that state 
upon whom service of process could be made. In 1877 the existing Jaw was 
amended so as to provide that, in case of the death of such an agent, his Per- 
sonal représentative was authorized to accept service of process against such 
corporation. In 1852 the défendant, a foreign Company, insured the deceaaed, 
Lewis Ellis, and in 1856 dulv appointed an agent with authority to accept 
v.8,no.2— 6 
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service of process In that state, who contlnued to act as such up to the tlma 
of the war, but not thereafter, to defendant's knowledge or with ita consent, 
■vrhose authority was not, however, formally revoked until 1866. This agent 
died in 1876, and one Edrington became hls administrator. The death of the 
insured occurred in 1869, and in 1878 this plaintifl, the administrator upon his 
estate, brought a suit in a state court against this défendant by serving procès» 
upon Edrington, who had no authority from the défendant to accept service, 
and was not its agent, unless made so by the act of 1877. There was no appear- 
ance for the défendant, and the plaintiff recovered a judgment upon which this 
action was brought, Edd, that the state court had no jurisdiction 
4. Samb — Samb — Virginia, Act of 1877. 

Eddffurther, that Edrington was not made the defendant'a agent by this act ; 
that the act was prospective, not rétrospective. 

Wm. L. Royall, for plaintiff. 

Henry C. Robinson, for défendant. 

SmpMAN, D. J. This is an action at law upon a Judgment ren- 
déred by the circuit court of the city of Fredericksburg, in the state 
of Virginia. The défendant made no appearance in that court, and 
défends hère upon the ground that it was never served with process, 
and that the court of Virginia had no jurisdiction. By written 
stipulation of the parties a jury was waived, and the case was tried 
by the court upon an agreed statement of facts. 

In 1852 the défendant, a Connectiout corporation, însured the life 
of Lewis EUis, a citizen of Virginia, for the sum of $3,000, upon 
considération that it should be annually paid thenceforth, and to the 
end of his life, a specified premium of insurance. No premiums 
were paid after June 28, 1860. Before that date they had been duly 
paid. Said Ellis died in the year 1869. 

In the year 1856 the gênerai assembly of Virginia passed a statute 
providing, in substance, as foUows : 

Section 1. Be it enacted by the gênerai assembly, that no life insurance 
company, unless incorporated by the législature of this commonwealth, shall 
make any contracts of life insurance witMn this state until such insurance 
company shall bave complied with the provisions of this act. 

Sec. 2. Every such insurance company shall, by a written power of attorney, 
appoint some citizen of this commonwealth résident therein its agent or 
attorney, who shall accept service of ail lawf iil processea agàinst such com- 
pany in this commonwealth, and cause an appearance to be entered in any 
action in like manner as if such corporation had existed and been duly 
served with process witliln this state. 

Sec. 3. A copy of such power of attorney, duly certified and àuthenticated, 
shall be flled with the auditor of public accounts of this cominonwealth, and 
copies thereof, duly certified by said auditor, shall be received in évidence in 
ail courts of this commonwealth. 

Sec. 4. If any such agent or attorney shall die or resign or be removed, it 
shall be the duty of such corporation to make a new appoiutment, as afore- 
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said, and file a copy with the said auditor of public. accounts, as above pre- 
BCiibed, so that at ail times, aad while any liabllity remains outstanding on 
such Insurance, there shall be within this state an attomey authorized, as 
aforesaid; and no such power of attorney shall be revoked until after a like 
power shall hâve been given to some compétent person, and a copy thereof 
filed, as aforesaid. 

The sixth section provided that if any insurance company should 
make insurance without complying with the requisites of the aet, the 
contract should be valid, but the agent of such company should be 
liable to a penalty. 

In 1856 the défendant duly appointed A. A. Little, of Fredericks- 
burg, its agent, with authority to accept service of prooess. The 
agency was subject in terms to be revocable at the pleasure of the 
company, but this right of revocation was set ■ out in terms only in 
the agreement between the company and Little. He continued to 
act as its agent until the beginning of the war of the rébellion, but 
did not so act afterwards with its knowledge or consent. Imme- 
diately after the war, the défendant informed Little that his agency 
had beèn revoked by the war, and in the spring of 1866 it formally 
revoked any agency. The défendant bas done no business in Vir- 
ginia since 1861. In 1866 it examined the question of the expediency 
of resuming business therein, and in conséquence of certain législa- 
tion which had taken place abandoned the idea. Little died in the 
year 1876, and C. W. Edrington duly became his administrator. 

In 1877 the législature of Virginia passed a statute amending sec- 
tions 22 and 32 of chapter 36 of the Code of 1873. Section 22 was 
section 4 of the actof 1856, and was amended so as to read as fol- 
lows: 

"If any such agent or attorney shall die, or bêcome insane, or remove 
without this state, or resign, or be removed, it shall be the duty of such cor- 
poration to make a new appointment as aforesaid, and flle a copy with the 
said àuditor of public accounts, as aboyé prescribed: provided, that if such 
corporation shall fail to make such new appointment of agent or attorney, 
upon the death or insanity of any such agent or attorney so appointed as 
aforesaid, the personal représentative of any such deceased agent, and the 
committee of any such insane agent, shall be regarded and held as agent or 
attorney, authorized to accept service of process against such corporation, 
and entering appearance as aforesaid ; and if such corporation shall fail to 
make such new appointment of agent or attorney, upon the removal or résig- 
nation of any such agent or attorney so appointed as aforesaid, then the 
auditor of public accounts shall be authorized to accept service of process 
against such corporation and enter appearance as aforesaid, so that at ail 
times, and while any liability remains outstanding on such insurance, there 
shall be witliin. this state an attorney authorized as. aforesaid; and no such 



■84 FEDBBAL EBPOBTEB. 

power of attomey shall be rèvoked until after a like power has been given 
to some compétent person, and a copy thereof flled as aforesaid." 

In March, 1878, the plaintiff, who was then the administratrix 
upon Lewis EUis' estais, commenced suit against the défendant in 
the circuit court of the city of Predericksburg upon said policy. 
Service of said suit was made upon said Edrington alone. No ap- 
pearance was made by the défendant. Damages were assessed by a 
jury against the défendant in the sum of $2,200, and interest from, 
October 6, 1877. No other service was made. Edrington had no 
authority from the défendant to accept service, and was not its attor- 
ney or agent, unless made so by the act of 1877. 

It is admitted that the policy became eitinguished by the non-pay- 
ment of premiums in 1861, and that no action would lie for the 
amount insured thereon, (Ins. Co. y. Statham, 93 U. S. 24;) and 
that the agenoy of Little was, under the circumstances heretofore 
stated, terminated by the breaking out of the war. Ins. Co. v. Davis, 
95 U. S. 425. But it is insisted that the défendant is bound by the 
judgment of the Virginia court. The plaintiff 's argument is that, 
by virtue of the act of 1856, the défendant entered into a contract 
with the state of Virginia, and with each of the policy-holders, to 
l^eep an agent in the state to accept process; that although this con- 
tract was suspended during the war, it revived thereafter, notwith- 
standing the défendant had ceased to do business within the state, 
and had abandoned the idea of re-engaging in business, beoause 
there was or might be a liability upon it for the équitable value of 
policies whioh had become forfeited by the war, with interest, and 
that the défendant failing to appoint an agent, the state of Virginia 
had the right to direct how service of process should be made, and 
that such service so made would be yalid. 

' Assuming that each proposition is true, but not admitting the truth 
of either as stated, it remains to be shown that Virginia has directed 
how process should be seryed within the state upon a foreign corpo- 
ration whioh had, long before the date of the supposed direction, ceased 
.±0 do business therein. 

It is said that the state gave such direction by the act of 1877. It 
seems tome plain that the actof 1877 is prospective, and relates only 
to the companies which were, at the time of the passage of the act, 
engaged in the business of making or renewing contraots of Insurance 
within the state, or should thereafter engage in such business. "Stat- 
utes are to be considered prospective, unless the language is ex- 
pressly to the contrary, or there is a necessary implication to that 
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eflfect." Harvey v. Tyler, 2 Wall. 328; Warren Manuf'g Co. v. Mtna 
Ins. Co. 2 Paine, 501. The act is not in terms retrosijectiva. It 
cannot be presumed, in the absence of express terms, that it was the 
intention of tlie législature that the act should apply to a company 
which had abandoned business in 1861, and thai; it should be con- 
striied to provide that the adminljtrator of an agent who had died 
before the passage of the act, and whose powers terminated in 1861, 
was clothed with power to accept service in 1878. Such a construc- 
tion of the statute is not permissible unless language is used which 
admits of no other construction. 

In my opinion the state court of Virginia had no jurisdicilon of 
the défendant. Judgment should be entered for the défendant. 



In re Wall, a Minor, eto. 
(Oireuit CovH, Di Maaacha etts. July 2, 18S1.) 

1. MmoR— OoNTRACT OF Enlistment — AvomANCB. 

A minor's contract of enlistment is voidable only, and not voîd. If, after en- 
listment, he commits a military oflence, is actually arrested and in course of 
trial before the contract is duly avoided, he may be tried and puaished 

2. Samb. 

Where a minor enlists in the marine corps of the United States, déserts his post 
and goes home, is arrested and in course of trial before the contract of en- 
listment is avoided by him, hdd, that the trial must be proceeded with. 

Appeal. 

Brown é Alger, for petitioner. 

Geo. P. Sanger, Jr., Asst. Dist. Att'y, for the United States. 

LowELL, C. J. John B. Wall was enlisted in the marine corps of the 
United States, January 28, 1879, taking the usual oath that he was 
upwards of 21 years old. He served with acceptance, and was com- 
mended and promoted. In March, 1881, being then stationed at the 
navy-yard, in Charlestown, he deserted his post at night and went home 
to hisfriends. Hewas arrested in May, 1881, as a déserter, and his 
case being reported to the secretary of the navy at Washmgton, an 
order was sent by him to call together again a gênerai court-martial 
which had lately been sitting, and to try Wall for désertion. This order 
was received May 11, 1881, at about 9 o'clock in the forenoon, At 
noon of the same day a writ of habeas corpus was served on Colonel 
Hebb, the officer commanding the marines at Charlestown. 

Upon the hearing before Judge Nelson, in the district court, thèse 
facts appeared ; and also that Wall was under 18 years of âge when he 
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was enlisted, and was under 21 years when the trial took place. The 
district judge decided that the eolistment of a minor who was old 
enough to understand the contract, and who waa in good faith ac- 
cepted as being of fuU âge, was yoidable only, and not void ; and that 
if he had Committed the military offence of désertion, and was under 
arrest for that crime, and the court-martial had been ordered to try 
him, he ought not to be discharged on habeas corpus. This view of the 
rights of the parties is sustained by the authorities cited. See Com. v. 
GamUe, 11 S. & E. 93; Ex parte Anderson, 16 lowa, 595; MoCono- 
logue's Case, 107 Mass. 154, 170, per Gray, J. ; Re Dee, 25 Law Eep. 
538; Re Beswick, 25 How. Pr. 149. It is true that Com. v. Gamble, 
11 S. & E. 93, is doubted in a later case in the same court, (Com. v. 
Fox, 7 Pa. St. 336,) but in this case the judges found that the statute 
made such an enlistment absolutely illégal, and for that reason held 
it to be void. I hâve not l'ound a corresponding statute applicable to 
this case. It is illegalto enlist a marine between 18 and 21 years old, 
wi>,hout the consent of his parent or guardian, if any he hâve, and if 
an ofScer does this knowingly, he is liable to punishment; but this 
minor had neither parent nor guardian. His contract was voidable at 
common law ; but I do not see how I can hold it to be void. McNtdty's 
Case, 2 Low. 270. If not, it seems to follow that if hê commits a mil- 
itary offence, and is actually arreated and in course of trial before 
the contract is duly avoided, he may be tried and punished. I do not 
mean to be understood as deciding that it would be désertion in a 
minor to leave the service openly after demanding his release, nor 
that he could be tried and punished after a court had released him. 
It appeared upon the cross-examination of a witness that Wall 
was actually tried and sentenced while in the constructive custody of 
the district court, the ofBcer who had him in charge not thinking it 
worth while to inf orm the court that the proceedings in the district court 
were pending. This conduct was highly reprehensible. Whether the 
sentence is a valid one, under thèse circumstances, is a question not 
brought hère by the appeal, whioh is merely for a review of the décis- 
ion by the district court. If Wall or his friends should be so advised, 
they may probably be able to try this question upon new and inde- 
pendent proceedings. Appeal dismissed. 
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WovBN-WiBE Mattebss Co. V. Wibe-Web Bed Co. 

(Circuit Court, D. Gimneeticut. June 6, 1881.) 

1. Re-Issub No. 7,704— Bkdstead Fkambs— Conbteuction— Infhingembht. 

Re-issued letters patent No. 7,704, granted May 29, 1877, to "Woyen-Wife 
Mattres3 Company, for improvement in bedstead frames, limîted as to its first 
claim to the language of the flrst claim of the original patent, austained as to 
its third claim, and hdd infringed as to such claims. 

2. RE-IsstTB— Objbct. 

It is compétent for a patentée to restate his invention in a re-issue so as to 
point out and claim a characteristio feature which is not clearly stated in the 
original patent. 

3. Anticipation— KnDENCE—PKBSUMiTiON Attaching to a Patent. 

Evidence of anticipation, to overcome the presamption attaching to a patent, 
must be clear and sufflcient. The uiisupported oral testimony of a patentée 
that he made a number of devices, containing a certain alleged anticipatory 
clément, long prior to the controversy, but which was not ghown in his appli- 
cation for a patent for said device, and without producing a device containing 
such élément, is not such évidence as would overcome the presumption which 
belongs to a patent. 

In Equity. 

Charles E, Perkins, for piamtiff. 

Benjamin F. Thurston, for défendant. 

Shipman, D. J. This is a bill in equity founded upon the alleged 
infringément of re-issued letters patent, issuèd May 29, 1877, to the 
plaintiff, as assignée of John M. Farnham, for an improvemetit in 
bedstead frames. The original patent was issued November 30, 
1869, also to the plaintiff as assignée. 

The first question in the case relates to the validity of the re-isaue, 
or to the construction of its claims ; for if the re-issue is not invalid, 
and if a literal construction is given to its claims without référence 
to the original patent, infringément of the first claim cannot be 
denied. The invention relates to a bedstead frame upon which is to 
be extended a flexible or elastic sheet or fabriç for the support of the 
bedding. In the spécification of the original patent the patentée said : 

" The invention consists in the use of slotted or double-inclined end pièces, 
in which the ends of the fabric are clamped, and in the employment of longi- 
tudinal adjnstàble standards, to which the said end pièces are secured." 

The claims were as foUows : 

"(1) The inclined double end-bars. G, of a bedstead frame, arranged substan- 
tially as and for the purpose herein shown and described. (2) The standards, 
B, arranged longitudinally, adjustable on the side-bars of ,a bedstead frame, to 
permit the inclined end-bars to be set at suitable distance apart, as set forth." 
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The re-issue says : 

" My invention consists in the eombination of the side-bars and end-bars, 
with the end-bars elevated above the side-bars in such a manner that the 
elastie fabric, stretched f rom end-bar to end-bar, ean extend the eutire width 
of the frame over the side-bars, and an elastie fabric attached to the end-bars 
only of the frame; and it also consists in the eombination of tlie side-bars and 
end-bars of the frame, connected together by standards or corner-irons, B. By 
this arrangement the fabric is securely held." 

There are four claims in the re-issue, the first and second being as 
foUo-vs : 

"(1) The eombination of the side-bars and end-bars and elastie coiled-wire 
fabric, D, attached only to the end-bars, with the end-bars of the fiume ele- 
vated above the side-bars, so that the fabric will be suspended above the side- 
bars from end to end of the frame. (2) The eombination in a removable bed- 
bottom or bedstead frame of the side-bars, A, standards or comer-piec6s, B, 
end-bars, C, and the elastie fabric, D, combined and arra;nged substantially as 
and "for the purposes specifled." 

The third and fourth claims are substantially identieal with the 
two claims of the original patent. It was compétent for the patentée 
to restate the invention in a re-issue, so as to point out and claim a 
characteristie feature which was "not çlearly stated in the original, 
viz., the eombination of side-bars and inclined end-bars, and elastie 
fabric attached only to the end-bars, the end-bars being elevated 
above the side-bars, so that the fabric will be stretched from end- 
bar to end-bar above the side-bars. But an important question is 
whether it was permissible in the re-issue to abandon the inclined 
feature of the end-bars. The plaintiff insists that although the 
original imperfect patent has been enlarged in the re-issue, the lat- 
ter is not properly open to criticism, because it is the right of the 
pa'antee, if through palpable mistake or ignorance of the principles 
of his invention the patent has been cramped within too narrow 
bounds, to hâve such mistake corrected, and to hâve the real princi- 
ples and character of the invention stated in the re-issue. 

The défendant insists that upon a comparison of the two patents, 
eitherwith orwithout a knowledge of the state of the art, the change 
manifestly introduces new matter; for the inclined end-bar is no 
longer one of the two featureB of the invention, but any end- bar is 
included which is sufSciently elevated above the side-bars to meet 
the libéral requirements of the first claim. The défendant also says 
that the validity of the re-issue is not of especial importance, because, 
if valid, the end-bars must, in view of the state of the art, necessarily 
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be construed to mean the inclined end-bars of the original patent 
and of.the drawings. 

The last point requires an examination into the state of the art at 
the date of Famham's invention, in order to see what the invention 
was, and whether the first claim of the re-issue must necessarily be 
limited to an end-bar of the spécifie form which was described in the 
original patent. Such examination shows that the public already had 
the combination of the first claim of the re-issue, if the claim is to 
be literally construed. The five Pohl iron bedstead frames made in 
Baltimore in 1865 had that gênerai combination. While the oral 
testimony of the maker, unsupported by the présence of the frames, 
is insufficient to satisfy me in regard to the existence of minor, and, 
at the time, comparatively unimportant, détails of construction, it is 
sufiieient to satisfy me in regard to the gênerai plan of the frame, 
especially as it is inherently probable that such a construction would 
be made by a person seeking to stretch an elastic fabrio upon the 
rails of a frame. The Campbell wooden bunk bottom, upon which 
Judge Blodgett relied in the récent and unreported case of Whittelsey 
V. Ames, was a rude frame supporting a canvas sheet, the whole 
structure having similar gênerai charaeteristics to those of the Pohl 
bedstead. Thèse examples are sufficient to show that the first claim 
of the re-issue must be limited so as to compel the end rails to be 
the inclined rails of the original and of the third claim. 

But little was said upon the trial in regard to the second claim. 
It, however, seems to me to be plain that the standard, B, is the 
longitudinally-adjustable standard, B, as described in both original 
and re-issue. The defendant's standards are not slotted, and the 
second and fourth claims are not infringed. 

The remaining questions are as to novelty and infringement of the 
first claim as herein construed, and of the third claim. Thèse claims 
are said to hâve been anticipated by the Pohl iron frames. The 
maker testified that he made in Baltimore, in 1865, five iron frames, 
in which the end-bars or bows, as he styles them, were from five- 
eighths of an inch to one and one-fourth inches square, and were 
inclined towards the bed bottom, making an inclination of about 
three-sixteenths of an inch. None of the bed bottoms are produced. 
They probably canûot now be found. The testimony of Mr. Pohl 
stands alone. His application for a patent does not describe the 
frames. This évidence is the unsupported oral testimony of a per- 
son in regard to a minor détail of the way in which a few frames 
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■were made 15 years ago. It is insufficient to overcome the presnmp* 
tions which belong to the patent. 

The question of infringement remains. The défendant, by various 
witnesses, testifies that it was the intention of the officers of the Com- 
pany not to incline the end-rails, and that their frames were con- 
structed with care and painstaking, so that they shonld not incline; 
and that if any inclination subsequently took place, it was owing to 
the shrinking or to the warping of the rails. Upon this hearing, tes- 
timony bas been given upon this point in addition to that which was 
introduced upon the hearing of the motion for preliminary injunc- 
tion, and I am impressed with the manner in which the witnessos 
state this part of the case. The end-rails of the frame, which were 
shown by the plaintiflf on both hearings, manifestly incline, so that 
the under side of the fabric does not rest upon the end-bars. This 
inclination existed when the exhibit was purchased at the furniture 
store, and it was not claimed upon the hearing of the motion that 
this was not a fair sample of the defendant's frames. An examina- 
tion shows that thèse rails incline because they do not fill the iron 
chair or standard. The défendant bas satisûed me that it was not 
the intention of the gênerai manager of the company to construct 
the rails so that the rails should thereafter incline. I hâve been in 
doubt about this piart of the case, but my conclusion is that there 
has been infringement. That is pro^ed by Exhibit 1. The extent 
of the infringement is to be ascértained by the master. 

Let there be a decree against infringement of the first claim as 
construed, and of the third claim, and for an accounting. Question 
in regard to costs to be reserred ontil coming in of the master's 
report. 
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HoBBB and otliers v. Kino and others. 

(Oircuit Court, W. D. PervMyUiania. May 3, 1881.) 

1. Patbbt No. 132,208— Gradhated Glass-Wabb— Anticipatioii— Validitt— 
Infringbment. 

Letters patent No. 132,208, granted October 15, 1872, to John H. Hobbs, for 
improvement in manufacture of graduated glass-ware, hdd, valid, and infringed 
by graduated glass-ware manufactured under letters patent No. 217,050, granted 
July 1, 1879, to Marx Block. 

A glas» measure graduated on its outer face, and a metaUic measure gradualed 
on its inner face, hdd, not to anticipate a glass measure graduated ou its inner 
face. 

Complainant's invention, consisting of glass-ware having a graduated scale 
on its inner surface, hdd, infringed by defendant's construction, in whicli the 
graduation extends entirely around the inner lace of such glass-ware. 

In Equity. 

Geo. H. Ghristy, for complainanta. 

Wm. Henry Browne, for défendants. 

AoHBSoN, D. J. On the fifteenth of October, 1872, letters patent 
No. 132,208, for an improvement in the manufacture of graduated 
glass-ware, issued to John H. Hobbs, who subsequently assigned the 
patent to the plaintffs, who sue for the infringement thereof. To 
graduate the cavity of a glass mold, and thereby produce articles of 
glass-ware graduated on their outer faces, was practiced prior to 
Hobbs' invention, and this is stated in his spécification. But Hobbs 
describes in his spécification an apparatus and method of producing 
interna%-graduated hoUow glass-ware. The opération of pressing is 
that ordinarily practiced, but his plunger is graduated to any desired 
scale, and in this way is produced any desired kind of open-topped 
glass-ware, with a graduation on its inner face exactlyxîorresponding 
to that used on the plunger. Hobbs' claim is in thèse words: 
"Glass-ware graduated on its inner face, substantially in the manner 
set forth." In his original spécification, filed with his pétition for 
letters patent, Hobbs also claimed : "A glass-mold plunger graduated 
on its face, substantially as set forth." But this claim the office 
rejected; and Hobbs, acquiescing in the décision, amended his 
spécification and struck out that claim. The effect of this amend- 
ment was to restrict the claim to the manufactured product or glass- 
ware graduated on its inner face, substantially in the manner Set 
forth in the spécification; but for ail practical purposes the letters 
patent, as granted, secured to Hobbs ail the benefits of his invention. 

The défendants insist that Hobbs' patent is invalid for uncertainty. 
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"The plunger, a," (says the spécification,) "is made of the form which is 
desired to be given to the inside of the article to be made, and of any suitable 
construction, with this addition, that It is graduatéd as at a', to any desired 
scale, and from the lower end upward to any desired distance. * * * if 
the plunger be accurately graduatéd the work produced will, in eyery case, be 
equally con-ect," etc. 

It is objected that the spécification does not disclose how an 
accurately-gi'aduated plunger is to bë màde. But this is a matter so 
obvious that it was unnecessary to add anything to what the spécifi- 
cation stafes and the drawings exhibit. The spécification, it seems 
to us, concisely but very clearly explains Hobbs' apparatus and 
method of producing internally-graduated hollow glass-ware. But 
the novelty of his invention is called in question; and the défend- 
ants hâve put in évidence two earliers patents — one to William 
Hodgson, Jr., dated February 18, 1862; and one to Samuel H. 8im- 
mons, dafced September 18, 1866, which it is claimed anticipâtes 
Hobbs' invention. But by Hodgson's invention the glass measures 
hâve exterior graduations communicated from graduating marks on 
the interior walls of the mold. 

Timmons' patent shows a cup attached to the stopper or neck of a 
bottle, with graduation marks to indioate its capacity, "the gradua- 
tion being in the interior if the cup be of métal, or blown or eut on 
its exterior if the cup be of glass." He does not expressly state how 
the interior graduations are to be made in the case of a metallic cup, 
but there is nothing in his spécification to indicate that they could 
be,formed otherwise than by turning eaoh graduation by a separate 
opération, — a tedious process as compared with the great rapidity 
with which glass-ware may be intemally graduatéd by Hobbs' method. 
It is quite évident, moreover, that a metallic cup is liable to the 
objection — a most serions one in the case of powerf ul , medicines — 
that the quantity of liquid in the cup cannot be accurately deter- 
mined by looking down into the cup, whereas by holding the glass up 
to the light the quantity of liquid can be readily and accurately dis- 
cerned. Timmons' patent does not show, or in the remotest degree 
suggest, internai graduations upon glass-ware, or any method of pro- 
ducing the same. On the contrary, he déclares that if the cup is of 
glass, the graduation is to be blown or eut on its exterior face. 
.From the uncontradicted évidence it appears that Hobbs' invention 
is a decided improvement upon the anterior methods by which arti- 
cles of glass-ware were graduatéd on their outer faces, in that it 
secures accuracy in the graduations and perfect uniformity in the 
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glass measures. It is shown that where the graduations are on the 
cavity of the glass mold the correctness 6t the work produced is 
âffected by unavoidable variations in the quantity of molten glass 
pût in the molds, for thèse variations affect the thickness of thé 
articles of glass-ware through the bottom; but with Hobbs' appara- 
tus and method the thickness of the article through the bottoa 
makes no différence, for if the plunger goes down deeper into the 
mold the graduation made in the article wiU be correspondingly low 
down, and vice versa. We are of opinion that Hobbs' invention was 
not anticipated by either of the prior patents relied on, and that His 
improvement is both new and useful. 

Finally, the défendants deny that they are infringers, Théy 
manufacture graduated glass-ware under and in accordance with let- 
ters patent No. 217,050, dated July 1, 1879, granted to Marx Bloek, 
one of the défendants, and they rely upon thé Block patent for their 
justification. 

Block's patent relates to the manufacture of internally-graduated 
glass-ware, and his improvement consists in a cup or other article of 
glass-ware formed on the inside with graduations extending entirely 
around the same, and also in the construction of a plunger for form- 
ing such graduated glass-ware. His plunger consists of à shaft, 
oyer which, and resting upon the head, are placed one, two, or more 
removable tapering rings, which are of gradually-increasing diame- 
ters and adjustable to the desired scale, and so arranged that the 
edges of the rings form shoulders or graduations around the inside 
of the glass, the parts of the apparatus being held together by a fol- 
lower, and a nut screwed on the shaft in the'manner desctibed ih 
the spécification. 

Block's first claim is as follows : 

(1) "As a new article of manufacture, graduated glass-ware having the 
graduations in the form of shoulders on the inside of the glass, and extending 
entirely around the same, substantially as and for the purposes herein set 
forth." 

He also claims the plunger; and the combination of the shaft, 
tapering rings, nut, etc. In his spécification, Block states that by 
his invention — 

" The outside of the glass is lef t smooth, and the graduations are on the inside 
in the form of shoulders, extending entirely around the glass, so that the exact 
quantity can easily be measured without liability of mistakes, as the sllghtest 
variation caused by an inclination of the vessel on any side would be detected 
at once on account of the circular rings or shoulders." 
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Spécimens of internally-graduated glass-ware manufactured under 
the Hobbs patent, and by the défendants in accordance with the 
Block patent, bave been submitted to the inspection of the court as 
exhibits in the case. The différence between thèse spécimens is that 
in the former the graduation marks extend only partly around the 
glass cup, while in the latter the graduations extend entirely around 
the cup. In ail other respects the spécimens of the two manufac- 
tures are. substantially alike. In Hobbs' improvement the desired 
graduations are in the first instance made upon the face of the plun- 
ger, and thereby corresponding graduations are made in the glass- 
ware, while in the Block plunger the edges of the rings form the 
graduations ; but the principle of the two plungers is identical, their 
methods of opération practically alike, and the resuit substantially 
the same. The extension of the graduations entirely around the 
glass may hâve its advantage; but if it were conceded that auch 
extension is a patentable improvement upon Hobbs' invention, still 
this would not justify the défendants in using his invention. 

Upon the whole, we are of opinion that the infringement com- 
plained of is established. Let a decree be drawn in favor of the 
plaintiffs. 



Haeeiman V. The Eockawat Bbach Pieb Oo. 

{District Court, M. D. New York. July 20, 1881.) 

1. JuBiBDiOTioN — Attachmhnt— Stipulation. 

Where property was attached upon process issued in an action m personam, 
the détendant not being found, and the next day the secretary of the corpora- 
tion défendant appeared and oflered to accept service, and a motion before 
the court to vacate the attachment being denied, the property seized was af ter- 
■wards released upon a stipulation for its value voluntarily given by the défend- 
ant, and the action was then tried, held, that it was not open to the stipulators 
to say that the court had not, acquired jurisdiction to enter a decree upon the 
stipulation ; that the libellants were entitled to a decree beoause the marshal's 
return showed a regular attachment, and the évidence shows that it was made 
before the appearance of the défendant, and its ofler to accept service waa 
made. 

In Admiralty. 

Benediet, Taft é Benedict, for libellant. 
Elihu Root, for respondents. 

Benedict, D. J. This is an action in personam upon a charter- 
party. There appears to be no dispute in regard to the liability. 
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Th6 only question raised relates to the jurisdietiQû of the court. 
Thé libél was iiled on the nineteenth of August, 1380, and proeess 
therein was issued on the saine day. By the terms of the procesB 
the marshal was directed, in case the défendant could not be found 
within his district, to attach their goods and chattels within the dis- 
trict, to the amountsued io$. On the return-day of Ijhe proeess the 
marshal made return that the. respondent could not be found, and 
he had attached the iron pier, and property pertaining thereto, at 
Eockaway beach, property of the respondents. This was on August 
19th, the day the proeess was issued. A motion was then made on 
the part of the défendant to vaeate the attachment upon two 
grounds, namély: that the iron pier was not goods and chattels 
within the meaning of the proeess; and, second, that the défendants 
could hâve hem iound by the exercise of reasonable dilligence on the 
part of the marshal. The motion was granted as i^o the iron pier 
upon the ground first above stated, It was denied as to the rest of 
the property.* Thereafter the défendant filed a stipulation to abide 
by and pay the amoùnt of any final decree that might be awarded 
in the cause, and upon filing ôuch à stipulation obtained the dis- 
charge from custody of the goods and chattels then held in custody 
by the marshal by virtue of the proeess. The cause was subse- 
quently tried upon plèadings and proofs, when the position was 
taken that the goods and chattels which the marshal had retumed 
as having been attached by him on the nineteenth of August, were 
not, in faet, attached by him until after the twentieth of Augvist, and 
that inasmuch as on the twentieth of August the défendant, by its 
secretary, had appeared at the marshal's office and offered to accept 
service of the proeess, a subséquent attachment of goods and chat- 
tels of the défendant could not confer jurisdietion upon the court. 

One difficulty with this position is that the jurisdietion of the 
court does not dépend upon the attachment made by the marshal, 
but upon the stipulation given by the défendant. This stipulation 
was without qualification. It was given voluntarily, and not in obé- 
dience to any order of the court. It was not necessary to the defenee of 
the cause, nor in any way compelled. By virtue of this stipulation 
the défendant aequired possession of property then in the possession of 
the marshal. XJnder such circumstances, I do not see how it can be 
open to the stipulators upon that stipulation to say that the court 
has not aequired jurisdietion to enter a decree upon the stipulation. 

*See Sarrman v. The Bockaway Beaeh Pier Oo. 5 Pbd. Rbp. 461. 
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Nor does it make any différence that at the time of giving the stipn* 
lation the défendant filed an appearance contaîning a qualiâcation. 
Jurisdiction over the parties to the stipulation was acquired by the 
stipulation given, and not by the appearance ; and, as before stated, 
the stipulation was without qualification. But if it be open to the 
défendants, after giving such a stipulation, to deny the jurisdiction 
of the court over the parties to that stipulation, still the libellants 
are entitled to a decree, and upon two grounds : 

First, because the marshars return shows a regular attachment of the goods 
and chattels seized, and it is conceded that such property belonged to the de- 
fendant ; that return not having been set aside by the court, upon motion, is 
in this stage of the case conclusive to show that the court acquired jurisdic- 
tion of such goods and chattels. Second, because the évidence outside of the 
return shows that the marshal did in fact on the nineteenth of August, 1880, 
and before the day on which the défendant, by its secretary, appeared at the 
marshal's office and ofEered to accept service of the process, attach the goods 
and chattels of the défendant, which were subsequently released from custody 
upon the giving of the stipulation to pay the decree. 

The question argued in the defendant's brief in regard to the abil- 
ity of the marshal to find the défendant on the nineteenth of August, 
when he received the process, is outside the case as presented on the 
trial. , 

There must, therefore, be a decree for the libellant for the amount 
of the claim, with interest. The amount of the decree can no doubt 
be agreed on. If not, let thete be a référence. 
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loWA HOMBSTBAD Co. V. DbS MoINES NAVIGATION & EaILBOAD Co. Olld 

others. 
{Circuit Court, S. B. I<ma. June 1, 1881.) 

1. JURISDICTIOSf — CONTBOVERBT BeTWBBN CiTIZBNS OP THB SaMB BtATB. 

Whenever the sole controversy, in a suit begun in a state court, but subse- 
quently removed to a fédéral court, is one between citizens of the same state, the 
suit will be remanded, upon motion , to the state court f rom which it was removed. 

2. Same— Same. 

The parties to a suit brought in a state court to enforce a claim to a large 
amount of taxes which the complainant alleged it had paid in good faith, 
and under color of title, upon certain lands, were both citizens of the state 
in -whose court the bill was filed. The bill prayed that the amount found to be 
due should be charged as a spécial lien upon the lands, and f urther prayed that 
the lands might be sold to satisfy the same. One Litchfleld petitioned the 
court to be allowed to intervene in the cause, setting up the fact that he was 
the owner of the lands. His pétition was granted ; and thereupon, being a 
citizen of another state, he flled his pétition and bond to remove the cause to a 
fédéral court. This pétition also was granted, and the cause was removed. The 
complainant appeared, and moved that the cause be remanded. This motion was 
overruled. The complainant then moved to hâve the order denying the motion 
to remand set aside. This motion was also denied. Thereupon, at the sugges- 
tion of the court, he dismissed ail that part of his bill praying that the amount 
found due should be charged as a spécial lien upon the land, and renewed his 
motion to remand. At this stage of the proceedings the intervenor asked and 
was allowed to file a cross-bill aga'nst the original parties to the suit, praying 
for a decree that the land be declared free and clear of any lien as prayed for 
by the complainant. A second motion of the complainant to remand was 
then denied. Subsequently, the complainant, by leave of the court, présents 
an amendment to his bill, dismissing ail claims whatever, except for a judg- 
ment against the respondent for the amount of the taxes, and the intervenor 
also présents an amendment to his cross-bill, alleging that by his çontract with 
the respondent he bas assumed ail of said respondent's liability to the com- 
plainant for the taxes in question. The complainant once more asks that the 
cause be remanded. RM, that the fédéral court no longer has jurisdibtion of 
the suit, as there is now no controversy hère except between citizens of the 
same state. Motion to remand granted. 

8. Same. 

It seems that, after the suggestion of the court to dismiss that part of the bill 
praying that the amount due, etc., had been followed, the court no longer had 
jurisdiction of the case, and the motion to remand, made at that stage of the 
proceedings, should hâve been granted, and the pétition of the intervenor to 
file a cross-bill should hâve been denied. 

4. Samb — Du AL CoKTKovERSiEs— One Between Citizens dp the Same State 
United m Same Suit with an Entirelt Indepbndent One Between 
Citizens of Différent States — Union of, Due in no Wat to Plaintifp. 
Where the union of a controversy between citizens of the same state with an 
entixely independent one between the plaintifE and a third person, a citizen of 
a state other than that of the plaintifl, is due in no measure to the plaintifE, 
it seems that a fédéral court has no jurisdiction of the suit. 
T.8,no.3— 7 
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5. AcT OT 1875, § 2. 

Qtmre, vriiether thÎB conclusion could be come to, upon a true conetructior 
of the second section of the act of 1875, without regard to the provisions oj 
the constitution. 

The récent décision of Barney t. W. E. <t E. P. Latham, in tlie suprême 
court of the United States, distinguished. 

The plaintiff, on the fifth day of January, 1877, filed its bill in the 
circuit court of Webster county, lowa, to enforce its claim against 
said navigation oompany to a large amount of taxes which it had 
paid upon certain lands lying in that county, alleging that said taxes 
had been paid in good faith, under color of title, by virtue of a deed 
received by the plaintiff from the Dabuque & Sioux City Eailway 
Company. The bill, also, in addition to the accounting, sought to 
hâve the amount which should be found due charged as a spécial lien 
upon the lands, and prayed that the lands should be sold to satisfy 
the same. Afterwards, to-wit, on the sixteenth day of July, 1877, 
Edwin C. Litchûeld petitioned said court for leave to intervene in the 
cause, setting up as ground therefor that he was the owner of the 
lands sought to be subjected to the lien of the taxes, and was there- 
fore interested in the suit. 

On the seventeenth of July, 1877, the next day after filing the péti- 
tion for leave to intervene, the court gïanted the pétition, and there- 
upon Mr. Litchûeld filed his pétition and bond to remove the cause 
to this court, which was accordingly done, and the cause was dock- 
eted hère August 10, 1877. 

At the Oétober term, 1878, the plaintiff appeared in this court and 
filed its motion to remand, which was overruled. 

At the May térm, 1879, the plaintiff moved to hâve the order of 
Novémber 5, 1878, denying the motion to remand, set aside. This 
motion was also overruled ; Mr. Justice Miller saying, however, that 
if the complainant would dismiss so much of his bill as sought to sub- 
jeet the lands claimed by Litchfield to the taxes, the motion to re- 
mand should be sustained. In accordance with the suggestion of the 
court, the complainant, at a subséquent time, dismissed so much of 
its bill as sought to subjeot the land to the payment of its claim, and 
at the same time moved to bavé the cause remanded. Pending this 
motion the défendant Litchfield applied for leave to file a cross-bill, 
which the court granted, and denied the complainant's motion to 
remand. Litchfield filed his cross-bill making the homestead and 
navigation companies défendants, and praying that his title to the 
lands be declared free and ciear of any lien as claimed by the home- 
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stead Company, and that the homestead company should be enjoined 
from claiming or in any manner asserting that the taxes paid by said 
compiany are a lien upon the lands. The plaintiff in the original 
bill, also by leave of the court, présents an amendment to bis bill 
dismissing ail claims whatever, except for a judginent against the 
navigation company for the amount of the taxes paid Litchfield; also 
présents an amendment to bis cross-bill, alleging that, by bis con- 
traot vnith the navigation company, be assumed ail of said navigation 
company's liability to the complainant for the taxes in question. 

George Crâne, for plaintiff. 

Wright, Gatch <& Wright, for défendant Litchfield. 

Love, D. J., {giving the jvdgment of the court.) Thus it appears 
that, after many vicissitudes, this ôause is again before us upon a 
motion to remand. Mr. Justice Miller, in denjdng a former motion, 
said that if the plaintiff would dismiss his claim to a lien upon the 
land, the cause should be remanded. This opinion must bave pro- 
ceeded upon the ground that upon the withdrawal of that claim by 
the plaintiff there would be no jurisdiction hère. It could not bave 
stood upon any other ground whatever, for upon no other ground 
than a want of jurisdiction could the cause bave been remanded by 
the order of the court without the consent of the défendant Litch- 
field. The plaintiff accordingly withdrew or dismissed bis claim to 
a lien upon the land. At that moment, according to Mr. Justice 
Miller's opinion, as we understand it, the jurisdiction failed hère and 
the cause ought to bave been remanded. But the défendant Litch- 
field, at this stage of the case, obtained from the court leave to file 
a cross-biU, by wbich he sought to make a new case, showing an 
interest other than that of defeating the lien asserted by the plaintiff. 
The writer of this opinion, Judge McCrary coneurring, granted the 
order giving leave to file the cross-bill. We are both now, however, 
convinced, upon further argument and fuUer considération, that the 
order granting leave to file the cross-bill ought to bave been denied. 

Li the first place, if Mr. Justice Miller's opinion was correct, there 
was no jurisdiction after the withdrawal of the plaintiff's claim of 
lien; and how could there be any further proceeding in the cause 
without jurisdiction? The only thing to be done was then to remand 
the cause to the state court. But again the plaintiff dismissed a 
material part of his claim, upon the opinion and suggestion of the 
court that it would thereby entitle itself to an order remanding the 
cause. Having thus, at the suggestion of the court and in accord- 
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aacewith its opinion, abandoned its claitn to a lien, — tlie only claim 
that affeoted the défendant Litohfield, — it was certainly error for tho 
court to allow Litchfield to set up a wholly new claim against it, 
and thus defeat its right to bave the cause remanded, — the only con- 
sidération upon which it dismissed its claim of lien. Considering 
the matter, therefore, in the light of Mr. Justice Miller's opinion alone, 
the court ought to hâve denied the application for leave to amend 
and file a cross-bill. The motion to remand ought to hâve been sus- 
tained upon the withdrawal of the iClaim of lien by the plaintiff ; for 
there was then nothing whatever before the court but a controversy 
between two citizens ôf the state of lowa. But we areof opinion that the 
same conclusion might be reached by a différent course of reasoning. 
We incline to the opinion that the original motion to remand ought 
to h.'ve been sustained without any conditions whatever. What was 
the case? Let us assume that a suit was pending in the state court, 
in which there were two distinct and independent oontroversies, — one 
between two citizens of lowa, and the other between the plaintiff and 
a citizen of New York. Litohfield, the citizen of New York, was not 
a party to the original suit in the state court. No judgment which 
could hâve been rendered in that court could hâve affected him. If 
he had not voluntarily intervened, any judgment in that forum, affect- 
ing his title to the land, could hâve been questioned by him by an 
independent bill in equity in this court; but Litchfield did iûtervene 
in the state court, as he had a right to do under the state practice, 
and he thus by his own act brought his rights into question in the 
state court. Thus arose the double controversy in question. Mr. 
Litchfield then removed the suit with this dual controversy hère, and 
the question is, was it compétent for this court to overrule the motion 
to remand, and to hear and détermine the controversy in the suit be- 
tween two citizens of lowa, as well as the controversy between the 
plaintiff, a citizen of lowa, and the défendant Litchfield, a citizen of 
New York ? 

It is of no avail whatever to say that the défendant navigation 
Company is insolvent, and therefore a mère nominal party, since 
Litchfield will be compelled to pay any sum that may be adjudged 
against the land. The plaintiff demands a personal judgment against 
the navigation company, and a party has a perfect right to judgment 
against his insolvent debtor, if he chooses to insist upon it. More- 
over, a défendant who is insolvent to-day may become quite solvent 
in the future. Lastly, we hâve no évidence of the insolveucy of the 
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navigation company. It may turn out otherwise upon the proofs, 
The mère allégation ôf its insolvency does not establish the fact. 
If this question of jurisdiction were to be determined by the true con- 
struction of the second section of the act of 1875 alone, there might 
be room for grave doubt. The last clause of that sectiod is as fol- 
lows : 

"And wheti in any suit mentioned in this section there shall be a contro- 
versy which is toTwlly between citizens of différent states, and vMich can be 
fully determined as between them, then either one or more of the plaintiffs 
or défendants actually interested in such controversy may remove said suit 
into the circuit court of the United States for the proper district." 

But it must be borne in mind that upon every question of fédéral 
jurisdiction we are to consider not the law alone, nor the constitution 
alone, but the constitution and the law. Thèse must coneur in order 
to confer jurisdiction upon a fédéral tribunal. The constitution is 
the fountain of fédéral jurisdiction; the laws of congress are the 
streams through which the waters ôf jurisdiction flow to the courts : 
though the streams exist, yet, if the fountain be empty, the jurisdic- 
tion fails; and though the fountain be fuU, yet, if the streams exist 
not, the jurisdiction equally fails. The constitutional provision is 
that the judicial power shall extend to controversies between citi- 
zens of différent states. This, as well by construction as by the very 
nature of our national constitution, excludes ail controversies be- 
tween citizens of the same state from the judicial cognizance of the 
fédéral courts. Clearly, then, we can hâve no jurisdiction of the 
controversy between the two citizens of lowa in the présent case. 
Standing alone and uneonnected with the controversy between the 
plaintiff and Litchfield, there is a controversy in this suit between 
two citizens of différent states. Does that fact give us jurisdiction 
to hear and détermine a controversy between two citizens of lowa of 
which otherwise we could hâve no jurisdiction whatever? Does the 
fact that a controversy between citizens of thé same state is united in 
the same suit with a controversy between citizens of différent states, 
bring the former controversy within our jurisdicton? 

The whole course of législation and of judicial décision hitherto 
has proceeded upon the principle that where in a suit a controversy 
between citizens of the same state is so blended with a controversy 
between citizens of différent states as to be inséparable, the suit must 
remain in the state court. The reason is obvions. The state court is 
compétent to décide both of such inséparable controversies and do full 
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justice. The fédéral court is not compétent to décide tùe controversy 
between the citizeus of tbe same state, and therefore in such cases ii 
can render only partial justice. In this view alone can that most anom- 
alous, inconvénient, expensive, and embarrassing provision of the aot 
of 1866 be accounted for, wbereby a suit in which there were two 
separable oontroversies might be divided — one part remaining in the 
state court and the other removed to the fédéral court. Why did 
congress provide that a suit in which there were inséparable contro- 
versies should not be removed ? Because the fédéral court would 
hâve been incompétent to hear and détermine the inséparable contro- 
versy between citizens of the same state. And if it had been sup- 
posed that, where the controversies in the same suit were separable, 
the fédéral court would be compétent, under the constitution, to give 
judgment upon both controversies, would congress not hâve, in the 
act of 1866, provided that the whole suit should be removed, instead 
of only a part of it ? Clearly, it seems to me, congress provided for 
splitting up the suit and removing a part of it, for this reason, and 
no other : that if the whole suit were transferred the fédéral court 
would be incompétent, under the constitution, to hear and détermine 
the separable controversy between citizens of the same state. 

If, then, it be not compétent for a fédéral court under the constitu- 
tion to hear and déterminé a controversy between citizens of the same 
state, when blended with and inséparable from a controversy between 
citizens of différent states, how can it be possible, in view of the con- 
stitutional provision, for a fédéral court to bave jurisdiction of a sep- 
arate and distinct controversy between citizens of the same state, be- 
cause it happens to be connected in the same suit with a controversy 
between citizens of différent states ? 

It is now settled that the whole suit must be removed under the act 
of 1876. A part of it cannot be transferred, leaving the remainder in 
the state cjurt. Hence, if there be, as in this case, two distinct and 
separate controversies, — one between citizens of the same state and 
the other between citizens of différent states, — how is the fédéral 
court to deal with the controversy between the citizens of the same 
state ? Can it give judgment between them without jurisdiction ? 
Clearly it cannot split up the suit and remand it as to the controversy 
between the citizens of the same state, retaining it as to what remains ? 
Can we dismiss, without préjudice, the suit so far as it relates to the 
sontroversy between citizens of the same state, and proceed to judg- 
ment upon the controversy between the citizens of différent states? 
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This would result, in a case like the présent, in tuming the plamtiff 
round to a new suit in the state court upon his controversy with iihe 
citizens of the state to which he belongs. 

Now, where the plai"ntifiE has selected his adversaries, made thein 
défendants, this resuit, in the absence of any question of the statute 
of limitations, would impose no great hardship upon him. It would 
be no more than the inévitable resuit of his own misjudgment in 
joining unneeessarily, in one suit, two distinct and separable contro- 
versies, — one between himself and a citizen of the same state with 
himself, and another between himself and a citizen of some other 
state. But in the case before us the solution of the difficulty sug- 
gested would work intolérable hardship to the plaintiff. He com- 
menced his suit against a citizen of the same state with himself in 
the proper state court. He did not unité in this suit a controversy 
with a citizen of any différent state. Nothing which might hâve been 
adjudged by the state court against the original défendant could 
possibly hâve affected the rights of Litchfield if he had not volunta- 
rily appeared there. But if this court, by reason of Litchfield's 
voluntary intervention and removal of the cause, must, for want of 
jurisdiction of the controversy between the plaintiff and the original 
défendant, dismiss the suit as to that controversy even without préju- 
dice, tum the plaintiff round to a new suit in the state court, and pro- 
ceed to judgment between the plaintiff and Litchfield, the latter, by 
his intervention, will accomplish a resuit without a parallel in judi- 
cial proceedings. 

If, on the contrary, we proceed hère to hear and détermine the 
whole suit, we must pronounce judgment upon a separate, distiuct, 
and indepondent controversy between two citizens of the same state. 
But, if we remand the case, Litchfield need not be in the slightest 
degree prejudieed in his right to hâve his cause determined in this 
court. He will be at perfect liberty, as his counsel concèdes, to with- 
draw from the state court; and most certainly, if any judgment should 
then be rendered in that court affecting his interests, he would hâve 
the right to corne hère, by direct suit, for relief. Finally, the plain- 
tiff has, by amendment, expressly diselaimed any demand whatever 
against the défendant Litchfield, or the lands in which Litchfield is 
interested, There is, theref ore, no real controversy hère, except that 
which exists between the homestead and navigation companies, both 
citizens of lowa. 

I see no reason whatever, therefore, why the cause should not be 
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remanded under the provision of the fifth section of the act of March 
3, 1875, wfhich provides that — 

" If in any suit commenced in a circuit court, or removed from a state court 
to a circuit court of the United States, it shall appear at any time after 
such suit has been brought or removed tliereto that such suit does not really 
and substantially involve a dispute or controversy properly within the juris- 
diction of such circuit court, the said circuit court shall proceed no further 
therein, but shall dismiss or remand, as justice may require." 

If we are to eonsider Litchfield's cross-bill with his proposed 
amendment, it seems to me that the reasons for remanding are im- 
perative. He allèges that he has assumed to pay any sum that may 
be adjudged for taxes against the navigation oompany. If so, the 
controversy is one and inséparable. The plaintiff claims a personal 
judgment against the navigation company, and Litchfield, by his 
amendment, insists that he has a right to resist the obtaining of such 
a judgment, because if it be rendered he has assumed to pay it. This 
is the new case made by his last-proposed amendment. Can this be 
said to be a "controversy wholly between citizens of différent states," 
•within the terms of the second clause of the second section of the act 
of 1875 ? And can this controversy "be fuUy determined as between" 
Litchfield and the plaintiff without unavoidably involving a contro- 
versy with the navigation company ? Litchfield's liability dépends, 
by his own statement, in the proposed amendment upon the plain- 
tiff's success in obtaining a judgment against the navigation com- 
pany in his controversy with that company. How, then, can the con- 
troversy which Litchfield raises by this amendment be a "controversy 
wholly" between himself and the plaintiff, "citizens of différent 
states?" And how can it be "fuUy determined" between them with- 
out involving the issue between the plaintiff and the navigation com- 
pany, who àxQ citizens of the same state ? 

Since writing the foregoing my attention has been called to the 
décision of the suprême «ourt of the United States in the case of Bar- 
ney v.Latlmm, just published in the Cent. Law Journal. It is, beyond 
question, held in that case that where a plaintiff in the state court 
in one suit unités two distinct controversies, — one with a citizen of his 
own state, and the other with citizens of other and différent states, — 
the latter may hâve the cause removed. This case is clearly distin- 
guishable from the one now before us by essential circumstances. 
The plaintiff in Barney v. Latliaiii chose his own adversaries and 



lOWA HOMESTEAD CO. V. DES MOINES NAVIGATION, ETC., 00. 105 

brought them into court by proper service. He unneeessarily united 
in one suit oontroversies between himself and a citizen of the same 
state with controversies between himself and citizens of other states. 
Thèse controversies, as the court holds, were distinct and independ- 
ent. He could not, by so doing, deprive the non-resident défendants 
of their right to hâve their controversy determined in the fédéral 
court; and he could not complain if his cause of action against the 
résident défendant was dismissed. The suprême court does not 
point out distinctly what is to be done with the controversy between 
the plaintiff and the citizen of the same state with himself, but it may 
be inferred, I think, from the closing paragraphs of the opinion, that 
that controversy may be disposed of by some form of amendlne'iït to 
the pleadings, without any détermination of it upon its rnerits. I 
see no reason why, in a case like that, the bill might not be dis- 
missed as to the controversy between citizens of the same state. But, 
howevèr this may be, our judgment in the présent case is not affected 
by the décision in Bamey v. Latham. Our order to remand stands 
upon spécial grounds, entirely suflSoient, in our judgment, and whoUy 
independent of the décision referred to. It is noticeable that the 
suprême court puts its décision in Bamey v. Latham entirely upon the 
construction of the second clause of the second section of the act of 
March 3, 1875, without any référence to the constitutional difficulty. 
There may be no doubt about the construction of that clause, and yet 
the constitutional difSculty may remain. The décision seems to hâve 
been by a nearly-equally-divided court ; the chief justice, Mr. Justice 
Miller, and Mr. Justice Field, dissenting. 

I am authorized to say that Judge McCrart concurs in the conclu- 
sion reached in the foregoing opinion. He bas not seen the opinion, 
and is not responsible for any of its reasonings. 
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Geeman Savings Institution v. Adab and others. 
{Circuit Court, E. D. Missouri. March 29, 1880.) 

1. Efpbct of Check as Bbtwekn ÎDbawbr and Payée— Equitable Assignment. 

A check or draf t drawn upon a fund more than sufflcient to pay it, opérâtes 
as an équitable assignment of the amount therein specifled, aa betweea the 
drawer and payée. 

2. Pbinoipal Mat Kkcovbk His Pbopbrtt fkom Agent. 

Aprinclpal mayfoUowliis property into the handsof his agent, or his agent's 
assignée, and recover it, or its proceeds. 

3. Samb — Assignée. 

An assignes for gênera] creditors can assert no daim not good in the hands 
of his assignor. 

4. Check — Equitahm! Assiqnment— Assignée — Bili. of Intbrpleadee. 

A. collected $1,072 for B., and sent B. a check therefor on C, a bank, on the 
sixteenth day of the month, and charged himself with said amount in his ac- 
count with C. On that day and on the 18th following, A. had on deposit with C. 
more than sufflcient money to meet the check. On the ISth, A. made an assign- 
ment, for the beneflt of his creditors, to E- and F., Who immediately accepted 
the trust. On the 19th, C. received notice of the assignment. On the same day 
B. received the «check and presented it to C. after ithad received said notice. 
Payment was refused. Thereafter C, by bill of imterpleader, asked the dé- 
cision of the court as to the disposition of the fund. E. and P. claimed it ail. 
B. claimed amount called for by his check. Hdd, that as between A. and B. the 
check operated as an équitable assignment, and that the amount thereof should 
flrst be paid to B. out of the fund, and the balance, after payment of cpsts, 
should go to the assignées. 

5. Same. 

Hdd, also, that if the court had not considered the check an équitable assign- 
ment of the fund, it would hâve made the same decree on the ground that A. 
held the fund for B. as the proceeds of a collection made as B.'s agent. 

In Equity. Bill of interpleader. 

The facts of the 'Case are sufficiently stated in the opinion, except 
that the character of the instrument 'rôferred to therein as a "bill of 
exchange, (or check,)" is left Bomewhat indefinite. Said instrument 
is in words and figures as f oUows : 

No. 37,230. Geeman Savings Institution, } 

Cincinnati, December 16, 1878. f 
$1,072. 

" Pay to the order of H. L. Newman & Ce, ten hundred and seventy-two 
dollars, in currency. 

" To fferman Savings Institution, St. Louis, Mo. 

«C. F. Adae&Co. 
"M. M. Adae." 
Finkelnhurg & Rassieur, for complainant. 
Noble é Orrick, for défendants. 
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McGbaby, g. J. This case is submitted upon au agreed statement 
of facts, from which it appears : 

(1) That on the sixteenth day of December, 1578, the flrm of C. F. Adàe & 
Ce, bankers, at Cincinnati, Ohio, being indebted to their eorrespondents, 
H. L. Kewman & Co., at East St. Louis, Illinois, made and forwarded their 
certain bill of exchange, (or check,) of that date, on the Gennan Savings Insti- 
tution, a bank in St. Louis, for $1,072, to the order of said H. L. Newman & 
Co., the same being proceeds of a collection theretofore made by said Adae & 
Co. in the ordinary course of business between them and the said H. L. New- 
man & Co. 

(2) The said bill of exchange, received by said ÎTewman & Co. on the nine- 
teenth day of December, 1878, and about noon of that day, was presented at 
the banking house of said German Savings Institution for payment, which was 
refused. 

(3) On the eighteenth day of December, 1878, the said C. P. Adae & Co. 
became insolvent, and on that day, at Cincinnati, Ohio, made an assignment 
in writing of ail their property to Augustus Bennett and Philip Henry Hart- 
man, in trust, for the beneflt of their creditors, which assignment and trust 
was on the same day accepted by said assignées. 

(4) XJpon making said bill of exchange, December 16th aforesaid, said Adae 
& Co. charged themselvês with the amount thereof in their gênerai account 
with the German Savings Institution, 

(5) On December 16th thé amount on deposit with said German Savings 
Institution, to the crédit of Adae & Co., was more than the sum of said bill 
of exchange ; and on December 18th, at the time of said assignment to Bçn- 
nett and Ilartman, the balance on deposit, as owing from it to and the prop- 
erty of said Adae & Co. on said gênerai account, was $4,037.25. 

(6) Notice of the assignment to Bennett and Hartman was received by the 
German Savings Institution on the nineteenth day of December, before the 
présentation for payment of said bill, and by reason thereof payment was 
refused. The German Savings Institution, by bill of interpleader, asks the 
direction of this court as to the proper disposition of said fund. Bennett and 
Hartman, as assignées, claim the entire fund under the assignment from Adae 
& Co. to them. Newraan & Co. clalm^a portion thereof under the bill of 
exchange exeeuted to them by said Adae & Co. on the sixteenth of December 
for $1,072. 

The controversy is thus seen to involve the question whether the 
exécution and delivery of the bill of exchange for $1,072 was in 
equity, in view of the facts above recited, an assignment pro tanto of 
the fund in question. It has been frequently decided that the holder 
of a check drawn on a bank caunot sue the bank for refusing pay- 
ment of it, in the absence of proof that it was accepted by the bank or 
charged against the drawer. Bank of Republic y. Millard, 10 Wall. 
152j Marine Bank v. Fulton ^ank, 2 Wall. 252; Thompson v. Riggs, 



■108 FBDBBAIi BEPOBTBB. 

5 Wall. 663; Rosenthall v. Mastîn Bank, 21 Alb. Law J. 28, and cases 
cïted. 

If, therefore, this were an action by a check-holder against the 
bank upon the cheok, there could be no recovery. But suoh is not 
the case. This is a bill of interpleader in equity, by which the plain- 
tiff, a bank holding the fund in question, déclares its readiness and 
■willingness to pay as the court may order, and the controversy is as 
to the equities of the other parties who are adversary claimants of 
the fund. The rule which protects a bank from being harassed by 
suits brought by cheok-holders has no application to a case of this 
character. We are at liberty, therefore, to inquire, which of the 
claimants hère has the better right in equity to the fund in question ? 
There are undoubtedly numerous respectable authorities which sus- 
tain the doctrine that the exécution of a cheek in the ordinary form, 
not describing any particular fund, does not operate as an assign- 
ment, équitable or otherwise, of funds of the drawer in the hands of 
the drawee. Attorney General v. Insurance Co. 71 N. Y. 325, and cases 
there cited; Randolph v. Canhy, 2 N. B. E. 296. 

But, on the contrary, it was held by this court in Walker v. Siegel, 
2 Cent. Law Jour. 508, that the rule thus broadly stated seems to 
apply only to cases at law, and that "such an order, as soon as notice 
is given to the drawee, works an assignment in equity;" and this 
view is well sustained by authority. Boberts v. Austin, 26 lowa, 315 ; 
Forgarties v. State Bank, 12 Eich. L. Eep. (S. C.) 518 ; Munn v. Burch, 
25 111. 35, 1 Daniell, Neg. Inst. p. 20, § 23 ; Willard's Equity Jur. 
(Potter's Ed.) 464. 

There is certainly no good ground for holding that a check or a 
draft, drawn upon a fund in bank, is not an équitable assignment aa 
between the drawer and payée; and in a case where there is no con- 
troversy as to the rights of the bank or drawee, it does not lie in the 
mouth of the drawer, or his assignée, to say that such an instrument 
is not an équitable assignment. If it were conceded that, as a gên- 
erai rule, a check drawn upon a part of a fund in bank will not of 
itself operate as an assignment pro tanto, it is very olear to my mind 
that this is a case which a court of equity might well regard as an 
exception to any such gênerai rule. As already suggested, the holder 
of the fund has corne voluntarUy into a court of equity, bringing the 
fund with him, and, disclainiing ail interest in it, asks the court to 
dispose of it, as between the check-holder and the assignée, according 
to equity. It is a case, too, in which it appears that in equity the 
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fund was the property of Newman & Co. before the check was exe- 
cuted, being the proceeds of a collection made for theïû by Adae & 
Co. As between the parties who are now claiming this fund, a court 
of equity -would hâve decreed the payment of it to Newman & Co. on 
the ground that Adae & Co.held it for them, as the proceeds of a col- 
lection made as their agents, and therefore proceeds of their property. 
Superintendent, etc., v. Heath, 2 McCarter, (N. J.) 22 ; Overseers of the 
Poor V. Bank of Va. 2 Gratt. 544. It is well settled that the princi- 
pal may foUow his property into the hands of bis agent or factor, 
and recover it, or its proceeds, from him. Veil v. Adm'r of MitcheU, 
4 Wash. 105; Bank v. King, 57 Pa. St. 202; Buch v. Forsyth, 14 
Bush, 499 ; Cook t. Tallis, 18 Wall. 332. 

An assignée for gênerai creditors can assert no claim that was not 
good in the hands of his assignor. Roberts v. Austin, 26 lowa, 315; 
Hagerty v. Pulmer, 6 John. 437; Walker v. Miller, 11 Ala. 1067; 
Clark V. Flint, 22 Pick. 231; Burrill on Assignments, 483, 484, and 
authorities cited. 

If there had been no assignment, and this were a controversy 
between Adae & Co. and Newman & Co., it would, I apprehend, 
hardly be eontended that the right of the latter to a decree for the 
money could be questioned. Such a decree would only give them 
their own, — the proceeds of their property, to-wit, certain choses in 
action left with their agent, Adae & Co., for collection, and by them 
coUected. As the assignées can assert no claim as purchasers, and 
hâve no equities which did not belong to the assignors, I am clearly 
of the opinion that the défendants Newman & Co. are entitled to a 
decree for the amount of the face of their bill of exchange, to-wit, 
$1,072. The balance of the fund, after payment of costs, should go 
to the assignées. 

Decree accordingly. 
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MuBBAT and another v. Oyerstoltz and otliers. 

iOirùuit Court, E. D. Missouri, September 14, 1880.) 

1. JoRisDiCTioN OF Circuit Court— StrPHRsuDEAa—lNjuHCTioN to Restrain Ex- 

ecution OF JUDSMENT. 

Neither a United States circuit Court, nor a judge thereof, bas authority to 
interfère by injunction to prevent the exécution of a judgment of a state court, 
upon the ground tbat it bas been superseded by an appeal therefrom to the 
United States suprême court, nor to enjoin state oflScials or otber offlcers from 
disregarding such a supersedeas. 

2. Same — SuPEBME Court. 

In such cases, the application for an injunction must be made to the United 
States suprême court, or a judge thereof. 

In Equity. 

Cheeter H. Crum, for complainantB. 

Leverett Bell, for défendants. ; 

McCbaey, C. J. The judges.of the circuit court bave power to 
grant writs of injunction only in cases where they might be granted 
by the circuit court. If the case is one in which an injunction might 
bB' granted hy the suprême court,; then application must be made to 
that court, or to a judge thereof. Eev. St. § 719. 

The Gomplainants claim to be the owners of a certain franchise 
known as the "Missouri State Lôttery." The attorney gênerai of 
Missouri reoently inStituted a proceeding by quo warranta against com- 
plainants in the suprême court of Missouri, alleging that said fran- 
chise ceased and expired on the first day of January, 1878, and 
praying judgiûent of ouster. Issue was joined, and upon final hear- 
ing judgmfent of ouSter was rendered by the said suprême court of 
Missouri. 

The bill allèges in substance that the record of that case presented 
to the suprême court of Missouri for décision a fédéral question, to- 
■wit : Whether, under certain statutes of Missouri, and certain con- 
traets made thereunder, and by virtue of certain décisions of the 
suprême court of that state, there was a contract extending beyond 
the first day of January, 1878, the obligation of which would be im- 
pared by denying to complainants the right to carry on business as a 
lottery company after that date. This fédéral question having been 
decided adversely to complainants, the bill avers that they sued out 
a writ of error to the suprême court of the United States, and filed a 
bond, which, being duly approved, opérâtes as a supersedeas. 

The complainants' claim is that, having given a supersedeas bond, 
it 13 their right to continue their business as a lottery company, pend- 
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ing the décision of the case in the suprême coiirt, the same as if no 
judgment of ouster had been rendered ; and they aver that respond- 
ents threaten that they will interfère with complainants by prose- 
cuting, arresting, and seizing any of their agents who may be engaged 
in the prosecntion of their lottery business, thus anticipating the, 
judgment of the suprême court of the United States upon the afore- 
said writ of error. 

If the threatened proceedings on the part of respondents should be 
enjoined at ail, it is because, if perûiitted, they would interfère with 
the power and right of the suprême court of the United States, by 
virtue of the writ of error, to take control of, and deal with, the 
entire subject-matter of the litigation. Whether the suprême court 
bas jurisdiction by virtue of the writ of error, and whether, if so, the 
threatened proceedings would interfère with its exercise, are questions 
for the suprême court to décide, and cannot be determined by a judge 
of the circuit court. 

The complainants hâve set ont in their bill very fully the substance 
of the proceedings in the qva warranto casé, and also the steps taken 
in order to obtain a writ of error and supersedeas, and counsel hâve 
argued before me at great length the question whether there was a 
fédéral question in the case, which involves, of course, the question 
whether the suprême court bas jurisdiction thereof. It is not only 
clear that this is a question which might be decided by the. suprême 
court, but also that it cannot be decided by any other court. And, 
since the décision of this question must précède and in large ûièasure 
détermine the question of the right of complainants, to the injunc- 
tion, I am clearly of opinion that the application must be addressed 
to the suprême court or to one of the judgés thereof. That court is 
authorized to issue any writ which may be necessary for the exercise 
of its jurisdiction, and agreeable to the usages and principles of law. 
Eev. St. § 716. If the effect of the threatened proceedings would 
be to interfère with the exercise of the jurisdiction of the suprême 
court in the quo. warranto case, or to deprive the complainants of the 
full benefit of their writ of error and supersedeas bond, then the 
suprême court can enjoin them, and a temporary injupction for that 
purpose can be granted by a judge of that court. 

I know of no authority for the doctrine that the circuit court, or a 
circuit judge, may interpose, by, injunction, to p^event the exécution 
of the judgment of a state court, upon theground that it has been 
Buperseded by an appeal to the suprême court, or to enjoin state 
officiais, or others, from disregarding auch supersedeas. In every 



112 FBDBBAIj bepobieb. 

BQch case an înjnnctîon is in aid of the jurisdiction of the suprême 
court. 

This is, therefore, a case in which an injunction miglit be granted 
by the suprême court, or a judge thereof, and not a case for the con- 
sidération of a circuit court or a circuit judge. 



United States ex rel. Day v, Matob, etc., of the City off 
New Obleans. 

(Oireuit Court, E. D. Louidana. July9, 1881.) 

1. SuPEPSEDEAs — Bond Rbquieed — How is the Amount of, tO be Deter- 

MINED. 

The amount of the bond to be required by a United States circuit court 
granting a supersedeas is to be determined by it, in its sound discrétion, under 
the laws and rulea of the suprême court. 

2. Same— Samb. 

In the cases of mandamu» against the city of New Orléans to direct the levy 
of taxation, looking to the payment of a spécifie sum of money, wherein the 
matter in dispute eiceeds the sum of $5,000, exclusive of costs, and wherein 
writs of error are applied for and a sup&rsedeas asked, the bonds required were 
fixed at $150, plus 10 per cent, of the amount of the judgment or judgments 
sought to be stayed. 

3. BULB 29 OF THE GENERAL RULBS OF THE UniTED StATBS SuPKEME CoURÏ — 

MuNiciPAii Officebs. 

Where the défendants in the judgment are municipal offlcers, having little or 
no interest pecuniarily in the eyeht of the suit, and where the judgments 
sought to be stayed are not for money or property, but to direct the performance 
of a ministerial act, rule 29 of the gênerai rules of the United Btates suprême 
court has no application. 

4. AppEAii FHOM Any Othbk than a Monet Judgment — Section 2, Rtxle 23, 

GENERAL RULBS OF THE UNITBD SlAlfllS BUPEEME CoURT— DAMAGES MaT BE 
AWABDED. 

Quœre, as to whether, under section 2 of rule 23, gênerai rules of the United 
States suprême court, which reads, " In ail cases where a writ of error shall 
delay the proceedings on the judgment of the inferior court, and shall appear 
to hâve been sued ont merely for delay, damages at the rate of 10 per cent., in 
addition to interest, shall be awarded upon the amount of the judgment," — 
any damages mày be awarded by the suprême court in any case where there is 
no direct appeal from a money judgment. 

Pabdee, C. J. There is no doubt of the right to the writ of error 
in those cases where the amount of the judgment to be paid by tax- 
ation exceeds $5,000, exclusive of costs. Counsel concède the right 
to a supersedeas, and only differ as to the amount of the bond to be 
required. The amount of the bond is to be determined by the court 
allowing the supersedeas, in its Sound discrétion, under the laws and 
the rules of the suprême court. Eule 29 of the gênerai rules of the 
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Bupremp court seems to be the only rule attempting to guide the 
court in fixing the amouiit of ilie bond- This rule provides for the 
following conditions : 

(1) Where the judgmeiit or decree is for the recovery of money not other- 
wisesecured; (2) where the property in controversy necessarily foilows tlie 
event of the suit; (3) where the property is in the custody of the marsh;il 
under process; (4) where the proceeds, or a bond for the, yalue thereof, is 
in the control or custody of the court, 

The "cases under considération come under none of tbese con- 
ditions. The judgments sought to be stayed are not for money or 
property, but to direct the performance of a ministerial act, to-Wit : 
the levy of taxation, looking to the payment of a spécifie sum of 
money. The défendants in the judgments are municipal offieers, 
having little or no pecuniary interest in the matter. They. hâve a 
right to their writ of error, and for a supersedeas to require of them a 
bond for the whole amount of the original judgment, including "first 
damages for delay," and costs and interest on the appeal, would be a 
great hardship, which this court will not exact unless the law and duty 
clearly require it. The object of the bond is to secure the défendant 
in error against damages from delay, and costs in prosecuting the 
writ. So, under rule 29, when the property is supposed to be secure, 
as where it necessarily foilows the event of the suit, or is in the 
custody of the court, a bond is only to be required in an amount suf- 
ficient to secure the sum recovered for the use and détention of the 
property, and the costs of the suit and just damages for delay, and 
costs and interest on the appeal. From the terms of the judgments 
sought to be stayed it would seem that the amount of the judgments, 
costs acerued, and interest to accrue, are secured by ail the taxable 
property in the city of New Orléans, and would need no further 
security. 

This view, in a similar case, appears to bave been taken by Mr. 
Justice Miller and Judge Treat, in the eighth circuit, eastern district, 
of Missoari. See case of Fourth Nat. Bank v. Franklin County, 10 
Cent. Law J. 193. 

If this be the case, only the costs incurred in the prosecution of 
the writ, and just damages for delay, need to be secured by the super- 
sedeas bond. Indeed, so far as costs are concerned, the plaintifï in 
error will bave to pay for bis record, and give other stipulation for 
costs in the suprême court. See General Eules, No. 10. The gên- 
erai damages for the delay in the payment of money is the interest 
allowed by law, and this seems to be provided for and secured with 
v.8,no.3--8 
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tlie main jiidgment. Now, what are tlie spécial damages ? Section 
1010 of the Eevised Statutes reads : 

" Where, iipoii a writ of error, judgment is afflrmed in the suprême court or 
a circuit court, the court shall adjudge to the respondents in error just dam- 
ages for his delay, and single or double costs, at its discrétion." 

Section 2 of rule 23 reads: 

" In ail cases where a writ of error shall delay the proceedings on the judg- 
ment of the inferior court, and shall appear to hâve been sued out merely for 
delay, damages at the rate of 10 per cent., in addition to interest,. shall be 
awarded upon the amount of the judgment." 

It seems very doubtful to me if, under the above rule, any damages 
may Be awarded by the suprême court in any case where there is no 
direct appeal from a money judgment. Under a similar rule in the 
state of Louisiana, (C. P. 907,) it lias been always held that no dam- 
ages could be awarded except on nioneyed judgments. 19 Ann. 
Bep. 327; 13 Ann. Eep. 365. • 

No adjudicated cases under the fédéral rule hâve corne under my 
notice; and at ail events, in thèse cases under considération, if 
défendants in error are secured for costs and thèse possible spécial 
damages, they are entirely secure, and hâve no cause io complain. 
One hondred and fifty dollars will secure the costs — double costs, if 
adjudged. Ten per cent, on the amount of the original judgment 
will secure ail damages awarded for a frivolous appeal. Any bond 
required for a larger amount would be an unnecessary hardship for 
the eity, and without benefit to the défendants in error, savo in a way 
scarcely legitimate, — that of deterring the city from seeking a higher 
court. In addition to ail this, counsel for the plaintififs in error 
admits that the suprême court may at once, on filing the record, pass 
on the question and rectify what is hère ordered amiss. 

Let the bonds in the cases of mandamus against the city of New 
Orléans, wherein the matter in dispute exceeds the sum of $5,000, 
exclusive of costs, and wherein writs of error are applied for and a 
^upersedeas asked, be fixed at the sum of $150, plus 10 per cent, of 
the amount of the judgment or judgments sought to be stayed. 
Where no supersedeas is asked let the bond be in the sum of $150. 

Some fourteen cases are covered by the above décision. 
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FiHST Nat. Bank of New Obleans v. Bohnb and others. 
(Gircuit Court, E. D. Louisiana. July 9, 1881.) 

1. Heibb— Rev. Civil Code op Louisiana, Art. 1013. 

Provided none of the rights of the complainant are thereby affected, a court 
of equity will not hold heirs to the liability, for the debts of the succession as 
if they themselves had contracted them, which they incur, uuder the provisions 
of article 1013 of the Rev. Civil Code of Louisiana, by neglecting to take the 
inventory therein required, particularly where a formai inventory of the suc- 
cession has been made under judicial authority. 

2. State and J'edeual Courts— National Bank— Jubisdiction. 

Though a corporation, incorporated under the provisions of an act of con- 
gress, may hâve adéquate remédies in the state courts, it has a right to sue in 
the United States courts, and is not compelled to seeii the jurisdiction of the 
State. 

3. Res Adjddicata. 

The plea of res adjudicata cannot be successfully interposed hy tlie respond- 
ents to a bill brought in a court of equity to enforce a judgment obiamed 
against the same parties, when defending an action at law. 

In Equity. 

Pardee, C. J, In 1872 the First National Bank sued A. Bohne, 
a stockholder, for $2,000 and interest, the same being for 20 share& 
of the stock. The suit was put at issue. On the thirteenth of 
August, 1873, A. Bohne died, and in the course of the same month 
his wife. Their successions were opened in the probate court. The 
eldest son, George C. Bohne, obtained the dative tutorship of the two 
minor children, Francis and Bertha, took an inventory of the prop- 
erty, and administered the successions. In due course of law the 
Personal property was sold, and the debts paid. ïhe tutor filed an 
account in 1875, and the same after publication, was duly homol- 
ogated. By this account it appears that there were five heirs, to 
whom was distributed the property of the estate in equal proportions, 
to-wit : the community property, one-fifth to each. Pending thèse 
proceedings the plaintiffs in this suit, by scire facïas, made George C. 
Bohne, in his capaeity as tutor of the minors, and George C. Bohne 
as an heir, parties to the suit pending in the United States court. 
The case was subsequently fixed for trial, and on February 28, 187C, 
judgment was rendered against George C. Bobine, tutor of the minors 
Francis T. and Bertha A. Bohne, for the amount claimed, $2,000 
and interest, payable in due course of admipistration. From the 
date of said judgment to the présent tinie plaintiff bas taken no 
action under said decree. 

It is propey. to mention that there belonged to the, joint estftte of 
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liusL.aud and wife one pièce of real estate, tlie homestead of the 
fauii]y, wliich was commuaity property, and that said property waa 
valued at the tiine the inventory was taken in 1873 at |3,000, still 
i-emains intact, belonging to the heirs of Bohne, and unsold. It 
should also be mentioned that after the judgment was rendered in 
1876, in favor of the First National Bank, effort was made on the part 
of the tutor to sell the above-deseribed property for the purpose of 
paying said judgment, or any other liabilities of the succession. 
After sale was made (due proceedings being taken) the probate court, 
for reasons given in its judgment, refused to confirm the same. 

In August, 1880, complainant, to wit, First National Bank of 
New Orléans, brought the présent suit in equity, and to thèse last 
proceedings counsel for the -heirs has opposed the objections : 

(1) That the claim, so far as related to George C. Bohne, Francis T. and 
Bertha A. Bohne, is res arljudioata; (2) that plaintiff is nofc entitled to pro- 
ceed in equity, as there are plain,^ adéquate, and complète remédies at lawj 
{3) that in no event can a judgment be rendered against the heirs of A. 
Bohne for any amount beyond that which came to them by inheritance. 

In the first and second objections I do not see much merit. This 
is a suit in equity to subjeet certain real estate described in the bill 
to the payment of a judgment, and enforce contribution from heirs, 
with différent liabilities, where the défendants to the bill, in their 
answer, "admit that a writ oi fieri facias cannot issue against said 
property on said judgment, and that it cannot be executed against 
■the successions of the said A. Bohne and wife." In such a case it 
would be strange that an attempt to enforce the judgment by suit 
■would defeat itself on the plea of res adjudicata, and it would be 
€qually strange if a suit to subjeet equities and compel contribution 
could not be maintained on the equity side of the court. See 1 Story's 
Equity, 478, 479; Taylor v. Mechanics' Pire Ins. Co. 9 H. 390; Gar- 
rison v. Memphis Pire Ins. Co. 19 H. 313 ; Oerlich v. Spain, 15 Wall. 
211; Ad. Eq. 267. See La. Eev. Civ. Code, art. 1427. 

The argument of counsel as to the complète and adéquate remé- 
dies the complainant has in the state courts may be perfectly sound, 
but complainant has a right to sue in the United States courts, and 
is not compelled to seek the jurisdiction of the state. In this court 
fae has exhausted his remedy on the law side, and if he can now find 
any remedy on the equity side I think we may give it to him. 

The third objection seems to me to hâve force. The two défend- 
ants Francis T. Bohne and Bertha A. Bohne, it is conceded, accepted 
their fatuer's succession, with the benefit of inventory, and are not 
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liable beyond the property received by them. The other three heirs . 
were majors, and accepted the shares falling to them some three 
years after the successions were opened, and after a full inventory 
and administration by the tutor of the aforesaid, who were minors. 
Neither of them performed auy act as heir until after that inventory 
and administration. And the facts are not qjaterially altered as to 
George C. Bohne, by showing that he was the tutor administering the 
asiate. Eev. Civ. Code, art. 995. 

Now, the question for décision is whether such acceptance as is 
recited above makes thèse three heirs liable for their respective sinile 
shares of complainant's judgment, although in excess of the amount 
received by tbem respectively by the successions. 

Article 1427 of the Eevised Civil Code fixes the liability of heirs to 
contribute in proportion to the part each has in the succession. Ar- 
ticle 1013 of the Eevised Civil Code makes the heir who has simply 
accepted, liable for the debts of the succession, as if he himself had 
contracted them; unless before acting as heir he make a true and 
iaithful inventory of the effects of the succession, or has accepted 
-with benefit of inventory. 

The formai inventory required by article 1013 and preceding arti- 
cles was not taken by thèse heirs, but one to ail intents and purposea 
was taken at the opening of the succession ; and the account and dis- 
tribution Ëled by the tutor and homologated by the court and ac- 
■cepted by the heirs is in itself a substantial inventory. 

In the case of Mumford v. Bowman, 26 Annual Eeport, 413, which 
■was a case brought to make an heir liable on the ground of accept- 
-ance, as the party had proclaimed herself heir, and it was daimed, 
besides, that she had taken possession of succession effects, the court 
-says: 

"But, if she had taken possession, it may well be questioned whether the 
formai inventory of tlie succession made under judicial authority would uot 
protect her from liability beyond its assets according to article (1006) 1013, 
Rev. Civil Code." 

In the case under considération none of the rights of the com- 
-plainant hâve been affected or even jeopardized by the failure to take 
the formai inventory, and in equity I do not think the court should 
make them liable for a technical omission, injuring nobody, particu- 
larly in the light of the dictum in Mumford v. Bowman, quoted above. 



J.18 FEBEBAL BEPOBTEB. 

Claflin and others v. The South Caeolina E. Go. and others. 

(Circuit Court, V. South OaroUna. 1880.) 

1, Moetgagors and Moktgaqbbb. 

An issue of bonds secured by a flrst mortgage and issued for the purpose of 
taking up others of a prier issue, was larger tlian necessary for tliat purpose. 
In a suit brouglit by holders of a second mortgage to foreclose ttieir mortgage, 
hdd, that sucli surplus bonds, wliether actually out and in the hands of bona 
flde holders when the second mortgage went into effeot, or issued afterwards for 
the first time, as collatéral, to secure a debt contracted at the time tliey were 
thus pledged, — in either case, they were secured by such flrst mortgage equally 
with those applied to the purpose of the issue, even though, in the second case, 
Buch pledgee had f uU knowledge of ail the facts. 

2. Manneu of Issuing Bonds — Re-Issub, Rbïihbment, and CanceijLatiox cf. 

Construing the language of the instrument with référence to the suri'ound- 
ing circumstances and the subject-raatter of the contract, held, flrst mortgage 
honda remaining unissuèd in the hands of the compan y, and those which after- 
wards came into tlieir hands by purchase, witlaout the intention of retiring 
them, couJd be issued, sold, and transferred by tlie company, after the date of 
the second mortgage, so as to carry a lieu under llie tirât mortgage. 

, 3. Second Mobtgage Construed— Application of Bonds— Liens Determined 
— Payment dp Priob Encumbrancbs — Uirectors as Cbeditors — Kecobd of 
Mobtgage — Lien of Subséquent Attachment. 

A second mortgage, made to secure the payment of an issue of 6,000 bonds, 
of $500 each, re;:il,u(l tliat the proceeds thereof wero " to be applied exclusively 
to the extinguishment of the floating debt atid the retiromeiit of unst;cured 
bonds." The manncr of eilccting this extinguishment was uot provided for, fur- 
ther thau by authorizing the président of the company to sell the bonds at not 
less than 80 per cent.,. which might be for one-third cash and two-thirds in 
■unsecured bonds, at pot less than 80 per cent. Ildd : 

(1) In a controversy between bondholdcrs, that bonds of this issue, even if 
pledgeil as collatéral upon an extension or renewal of th« floating debt, or to 
secure notes giveu in payment of unsecured bonds, were regularly issued and 
properly applied. 

(2) Directors acting in good faith for the best interests of the company are 
entUled to the same rights as other creditors. 

(3) Outsîanding unsecured bondholders are not entitled to participate in the 
security of the second morlgage without first complying with the teiins dictai cd 
by the company. 

(4) Bonds purehased by the company with the proceeds of second mortgage 
bonds shouJd be delivered up and canceiled. 

(f)) An atta hrrn.nt regularly issued in tbe state of Georgia ia superior to tlie 
lien oi a mortgage defectively rccorded. 

In Equity. 

Mitcliell é Smith, (of Charle.ston,) Chamherlain, Carter é Horn- 
■ hlower, and -IFtWicim Stone, (of New York,) for complainants. 

James Courier, A. G. Magrath, Lord é Ingleshy, De Saussure é Son, 
S'unoHton (ù Barber, II. E. Yotuig, B. II. liutledge, lîiitledge é ïoiiitg. 
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ir. D. Porter, G. R. Walker, Uayne d Ficken, A. T. Smythe, Buist é 
Buist, T. M. Hanckel, J.N. Natham, M. P. O'Connor, W. A.Pringle, 
Joseph W. Barnwell, Charles S. Campbell, Thomas M. Mordècai, Siinons 
d Sirnons, Edward Magrath, Bryan & Bryan, C. B. Mlles, L. C. 
Northrop, and MeCrady ce Sons, for respondents. 

Waite, Chief Justice. This is a suit in equity by holders of bonds 
of the South Carolina Eailroad Company, secured by what is known 
as the second mortgage, to foreclose that mortgage, sabject tothe lien 
of prior encumbrances. It naturally divides itself into six partSj 
which, for convenience, will be considered Beparately. They are : 
(1) The first mortgage ; (2) the second mortgage ; (3) the syndicate ; 
(4) the sales of parts of the mortgaged propèrty; (5) the attachments' 
in Georgia; (6) the wharf propèrty. 

1. As to the first mortgage : 

The original name of the South Carolina Eailroad Company was 
the Louisville, Cincinnati & Charléston Eailroad Company. In that 
name, and under the authority of an act of the gênerai assembly of 
South Carolina, passed December là, 1837, the company issued bonds,, 
payable part in London and part in Charleaton, to the amount of 
£450,000, which fell due January 1*1866. The payment of thèse 
bonds, principal and interest, was guarantied by the state, and 
secured by statutory mortgage to the state on ail the propèrty and 
funds of the company in South Carolina. The name of the com- 
pany was changed in 1S43, and thereafter itwas known as the South 
Carolina Rajlroad Company. In 1885 it became apparent that thèse 
bonds could not be met at maturity. Accordingly the gênerai assem- 
bly of the state, on the twenty-first of December, 1865, passed an- 
other act, petitioned for by the company, authorizing the issue of 
other sterling bonds for the principal and. interest of the first, and 
to be substituted for them. As the substitution was made the new 
bonds were to be guarantied by the state, and this guaranty was to 
hâve the effect of continuing the original statutory mortgage in force 
the same as if no change had been made. Some exchanges were 
«ffected under this authority, but, on the whole, the scheme was a fail- 
ure. In addition to the bonds thus put out, the company was in debt 
for other bonds, issued in 1849, amounting in ail to $175,000, which 
were to fall due, some on the first of January and some on the first 
of October, 1868. Under thèse circumstanoes, after negptiation with 
the bond holders, itwas — 
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" Deemed advisable, for the better securing of tlie said debts, that ail the said 
bonds should be delivered up and cane elled, and new bonds issued in substi- 
tution thereof ; the payment of said bonds to be secured by a mortgage to 
trustées of the estate, real and Personal, of the * * * company, includiiig 
therein ail the real and Personal property * * * situate withinth© Ihnitsof 
the State of Georgia, and not includ ed in the statutory mortgage created by 
the act of 1867." 

Thereupon the company — 
"Kesolved to exécute its bonds, payable in London, for an amount not ex- 
oeeding in the aggregate the su m of £543,500, * * * to be dated on the 
flrst day of Jauuary, A. D. 1868, and to be payable to bearer, with interest 
thereon at the rate of 5 per cent, per annuin, payable senii-annually. * * * 
on the présentation of the pi'oper coupons at the office of Messri. Dent, Pal- 
mer & Co., in tho city of London, * * * which said bonds shall be sub- 
stituted for the sterling bonds novv outstanding and payable in London." 

The company also — 
"Eesolved to exécute certain other bonds, not exceeding in the aggregate the 
sum of £76,500, * * * to bedatedon the first dayof January, A. D. 1868, 
and to be payable to bearer, with interest at the rate of 5 per cent, per annum, 
payable semi-annually, * * * on the présentation of the proper coupons 
at the office of the * * * company, in the city of Oharleston, * * * 
which said bonds shall be substituted for the sterling bonds * * * pay- 
able in Oharleston." 

It was also — 

"Eesolved to substitute for the bonds issued in the year 1849, and payable in 
currency of the United States, * * * or to apply to the satisfaction of 
said bonds, upon such terms as may be agreed upon, the sterling bonds to be 
issued as hereinbefore provided for, so as to retire ail the said bonds novv 
payable in currency of the United States." 

"ïo secure the true and punctual payment of the said bonds, * * * 
the company * * * resolved to pledge and mortgage to the [trustées 
nanied] ail the real estate, wherever situate, which is now owued or may 
hereafter be acquired by the said company, and ail the rolling stock and other 
Personal property used, or necessary, in the operating cl; said railway." 

In accordance with this schéma, bonds, with a mortgage to secure 
them, to the full amount of ^6620,000, were executed by the company, 
and certiôed by the mortgage trustées. Provision was made in tho 
mortgage for a substitution of bonds "payable in lawful moneyof the 
United States, with interest not exceeding 7 per cent, per annum," 
for the new sterling bonds provided for, "upon terms to be agreed 
upon by and between said company and the bondholders desiring 
such substitution;" but the pound sterling on ail payments of ster- 
ling bonds, or the interest thereon made in Charleston, was "to be 
estimated at four dollars and forty-four and four-ninths cents." 
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Ail tlie old issues of bonds hâve been taken up by exchange or 
otherwise, and caneelled, except — 

{1} Guarantied Louisville, Cincinnati & Cliarleston sterling bonds, - £16,050 
^2) Guarantied South Carolina sterling bonds, - - - . £8,000 

(3) Bonds of 1849, Nos. 191, 192, 193, - - - -' $1,500 

(4) Guarantied South Carolina sterling bonds, pledged to E. L. 

Trenholm in 1870, £5,400 

(5) One other bond of same character, (No. 463,) ... £600 
Against this the receiver now holds bonds originally put into the 

hands of the London agents for exchange, and which hâve 
not been used for that purpose, .... £24,450 

Currency bonds in the possession of and owned by the company 

wlien this suit was begun, ' - - - - - $2,000 

It is conceded that therO/are now outstanding in the hands of bona 
fide holders, and entitled to the benefit of the mortgage security — 
New sterling bonds, ...... £309,550 

New currency bonds, ...... $1,114,000 

The same is true of items 1, 2, and 3 in the statement above, 
showing the unretired bonds of the old issues. 

It is also conceded that ^£620,000 was more than the old debt. 
If ail the old bonds had been eut when the new were issued, their 
aggregate, principal and interest, would not bave reached this sum. 
They were not, however, ail out. Some had been taken up by the 
company before that time ; and it is apparent, from the évidence, 
that an iesue of the whole amount of £620,000 would leave a surplus 
of $400,000 and more, after fully providing for what were left out- 
standing. AU the bonds of the new issue are now outstanding ex- 
cept sucn as are held by the receiver. No questions are raised as to 
any save the foUowing : 

(1) Aiuount pledged to several creditors of the company as security 

for moneys louned, outstanding in the hands of the pledgees, 
October 1, 1872, when the second mortgage was made, - $114,000 

(2) Amount pledged to C. H. Manson as security, January 19, 1877, $20,000 

(3) Amonnt pledged to B. F. Moise, agent, January 15, 1874, - $4,500 

(4) Amount of sterling bonds pledged to George W. Williams as 

security, May 14, 1874, • - .... £18,000 

(5) Amount of loose coupons eut from bonds pledged to George W. 

Williams, and past due when the bonds were sold under the 
pU-age, $3,675 

(6) Nine guarantied South Carolina Railioad bonds, of £600 each, 

issued under the act of 1865, and pledged to E. L. ïrenholm as 
security for moiiey loaued, April 2, 1870, ... £5,400 

(7) One bond of same cliaracter, being No. 463, pledged to the 

syndicale, - - - • . - . £600 
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The date of the second mortgage is October 1, 1872. 

Upon this state of facts several questions are raised whicli will 
now be considered. And, first, it is insisted that the company could 
not issue under this mortgage any bonds not actually used in taking 
up or retiring the oid ones. The argument is, that the mortgage is 
in légal effect a contraet between the company and the bondholders, 
by whieh it was agreed that no bonds were to hâve the benefit of the 
security thus created, except such as were substantially "Bubstituted" 
for the earlier issues. I am unable to discover any such contraet. 
The mortgage purports to be made to secure bonds of certain descrip- 
tions, not exceeding in the aggregate £620,000. It recites other 
bond indebtedness seieured by prier liens, and that the new bonds 
were to be substituted for the old. This may, and I think does, con- 
fine the lien of the new mortgage to an amount which, added to 
the prior specified encumbranees, shall not exceed the limit fixed, but 
that is ail. Every bondholder can insist that the entire issue shall 
not exceed this sum, and every subséquent encumbrancer that the lien 
of the bondholders shall be correspondingly restricted. That this 
was the understanding of the company no one can doubt. As early 
as January, 1871, the treasurer, in a report to the stockholders, took 
occasion to refer to the surplus of thèse bonds, which he estimated at 
1450,000, and to say that if they could be disposed of at their value 
the finances of the company would be greatly relieved. At this time 
one, at least, of the trustées named in the mortgage was a director in 
the company, and soon afterwards the issue of the surplus bonds, as 
collatéral or otherwise, was commenced without objection from any 
one. As between the railroad company and hona fide holders of 
bonds certified in due form by the trustées, and purporting to be 
issued under the mortgage, there can be no doubt as to the lien. The 
company is estopped from denying that the bonds it bas actually put 
out are what they purport to be. None of the first mortgage bond- 
holders complain. So far as appears they are satisfied with the secu- 
rity they hâve got. The second mortgage covered only the equity of ' 
rédemption which the company then had in the mortgaged property. 
Whatever bound the company then as to the estent of the mortgage 
lien within its limit of £620,000, bound the second mortgage bond- 
holders. It foUows that to the extent the bonds were actually out, 
and in the hands of hona fide holders, when the second mortgage was 
executed, there can be no question as to their priority. 

It is next claimed that the first mortgage bonds which are held in 
pledge as security for the notes of the company hâve no priority over 
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the second mortgage. So far as this objection relates to the bonds 
held by the défendants Middleton, De Saussure, Andrew Simonds, 
Rose, and Drayton, pledged and in the hands of the présent holders 
before Oetober 1, 1872, it is disposed of by what has already been 
said. They were ail actually issued under the mortgage and accepted 
as such. This the company will not be permitted to deny; neither 
can the second mortgagees. No one has ever supposed that a taker 
ef negotiable paper, as collatéral security for a debt contracted at the 
time, was not a holder for value. It foUows that to the extent neces- 
eary to secure the debts due thèse défendants respectively, the lien of 
the bonds they severally hold is good. The same is true, also, I think, 
of the bonds held by the défendant Manson. The master has reported 
that thèse bonds were pledged after the second mortgage went into 
effect, and to secure a debt contracted at the time of the pledge. To 
this part of the report an exception has been filed. In my view this 
question is unimportant; but having looked into the évidence I am 
satisfied the exception is well taken. The bonds were out on pledge 
when the second mortgage was made, and the évidence leaves no 
doubt in my mind that the présent debt in the hands of this défend- 
ant is, in légal effect, a continuation of the old one with the original 
pledge transferred. This exception to the report will therefore be sus- 
tained, and the pledge classed among those outstanding Oetober 1, 
1872. 

As to the bonds for £18,000, pledged to the défendant George W. 
Williams, it is conceded they were not and never had been out of the 
control of the company when the second mortgage was made. They 
were executed and certified in proper form as bonds secured by the 
mortgage, and on the ninth of July, 1868, sent with others to the 
company's agents in London to be exchanged for old sterling bonds pay- 
able there. During the year 1874:, when it was found they wonld not be 
needed to take up the old bonds, the company gave them in pledge 
to Williams, by- whom they are now held, his note having been re- 
newed from time to time until the commencement of this suit. 

Soon after the report of the treasurer, in 1871, which has already 
been alluded to, the use of the surplus bonds as collatéral was begun, 
and it is safe to say that, between that time and the date of the second 
mortgage, ail except those in the hands of the London agents had 
been put out in that way. None had ever been actually cancelled, 
but ail were kept on hand to be used as wanted. The second mort- 
gage trustées might hâve required ail on hand when the second mort- 
gage was made to be retired, and the lien of the first mortgage con- 
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fined to those already out. This, however, tliej' did not see fit to do, 
and corisequently the rights of those they represent dej^eud on the 
effect to be given the instrument they took; and in this, as it seems to 
me, the intention of the company to keep the first moitgage on foot 
as a standing and continuing security, to the full extent of the oiigi- 
nally-authorized issue, is elearly manifested. The language is "that 
the mortgage herein above granted shall be and continue at ail times 
subject to the lien of the mortgage executed by the South Caro-, 
lina Eailroad Company to Henry Gourdin, H. P, Walker, and James 
M. Calder, and to ail renewals or extensions of said mortgage, or of 
the bonds secured thereby, to the full amount of the principal of said 
bonds." This, I think, means not only the principal of bonds then out- 
but of ail that might thereafter lawfully be put out under the mort- 
gage, as well. The use which the company had been making, and 
which it was no doubt expected would be continued, of the surplus 
bonds remaining after providing for the old issues, must hâve been in 
the minds of ail. One of the trustées under tbe second mortgage was at 
the time director of the company, and the idea of actually cancelling 
any of the old lien in favor of the new, seems never to hâve been sug- 
gested by any one. 

The question is thus distinctly presented whether bonds then in the 
hands of the company, or which afterwards got there, coul^ be issued 
or re-issued so aa to carry with them a lien under the tirst mortgage 
as against the second. This, as it seems to me, is a question of 
intention to be gathered from the language of the instrument, con- 
sidered with référence tO the surrounding oireumstances and the sub- 
ject-matter of the contract. I am aware that, ordinarily, a debt once 
paid is extinguished, and that as a mortgage is but an incident of 
the debt it secures, if there is no debt there can be no mortgage. 
But hère the point of the inquiry is whether the parties intended to 
apply this rule in ail its strictness to the prior mortgage, about which 
they were contracting. Certain it is that, before the mortgage can be 
cancelled, the debt it pijrports to secure must be shown never to 
hâve been created, or, if created, extinguished within the meaning 
of the contract for security expressed in the mortgage. As against 
other bondholders secured by the same mortgage, I cannot believe 
there is a doubt of the power of the company to put out and keep out 
the entire issue up to the time the bonds become due. The contract 
with the individual bondholder is no more than that he shall hâve 
his due proportion of the security the mortg-ige on its face' implies. 

Eailroad bonds are a kind of public fund;s. They are put ou tho 
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inarket and dealt in as such. They are treated as current until past 
due or actually retired. The mortgages provide for the security of 
the particular bonds they describe, and the company puis the bonds 
out from time to time as occasion requires. When a dealer finds 
such bonds not yet due in the hands of the company, with the proper 
certificate of the mortgage trustée upon them, it has, I think, always 
been understood in the commercial world that he might buy in good 
faith with safety. The security has been considered a continuing 
one, aûd the bonds negotiable by the company so as to carry the 
mortgage security until they hâve become commercially dishonored, 
or something else has been done to deprive the company of its power 
of putting them out. In my opinion a subséquent mortgage is not 
sufficient for this purpose, unless it in terms limits the lien of the 
prior mortgage to bonds actually out, and provides against re-issues. 
As it would be within the power of the second mortgage to require that 
ail bonds not out should be destroyed, so as to prevent their getting 
on the market, it may be doubtful whether, as against a bona fide 
holder, the limitation contained in the second mortgage would be of 
any avail, unless the bonds themselves had been actually cancelled, 
or carry on their face the évidence of an extinguishment of their lien. 
It is so easy for one taking a subséquent lien to protect both himself 
and the public against loss in this particular, that, if he fails to do 
80, he should be treated as guilty of a commercial wrong, and made to 
sufïer accordingly. 

Take this case as an illustration. The first mortgage provides for 
an issue of £620,000. In point of fact the fuU amount was exeeuted, 
properly certified, and left with the company to be put out as wanted. 
According to the construction I hâve already given the mortgage, the 
most one purchasing from the company need do before the making of 
the second mortgage was to inquire whether there was a surplus to 
be sold after taking up the bonds for which this issue was to be sub- 
stituted. The second mortgagees voluntarily permitted the first 
mortgage to stand as it was. In this the second mortgage bond- 
holders are represented and bound by their trustées. Whatever the 
company could do with the first bonds before, it might do after, so 
far as any express limitations in the second mortgage were con- 
cerned. The lien of the first to its full amount was recognized, and 
nothing was said or done showing directly any intention to lirait the 
power of the company under it. Suppose, instead of a mortgage to 
secure bonds, it had been, under full législative authority to that pur- 
pose, to secure a certain amount and description of notes, like bank- 
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notes, to be put in circulation as money. Would any one insist that, 
if a subséquent mortgage should be given ou tiie same property, 
which was in terms subject to the lien of the first, tbe company 
would in this way be prevented from keeping its old notes in circula- 
tion, and taking them in and paying them out as before ? Clearly 
not, I think. And why ? Because the nature of the paper secured 
was such as to preclude such an idea. The notes were put out for 
circulation. They were to be used as money. When in the posses- 
sion of the company they were for the time being inoperative, but as 
soon as they were out their attributes as notes secured by the mort- 
gage were ail restored. Such would hâve been the évident intent of 
the parties, and such, I am sure, is the effect the courts would give 
to what had been done. 

Hère the bonds put out, while not for circulation as money, were 
intended as articles of commerce, to be bought and sold in the mar- 
ket, and passed from hand to hand as current negotiable securities. 
They were to be used in trade. When in the hands of the Com- 
pany their lien under the mortgage was suspended ; but the moment 
they were out in the usual course of business, it again took effect as 
of the time the mortgage was given. Any other rule than this 
would materially impair the marketable value of this class of instru- 
ments, and tend to defeat the very object of their exécution. The 
whole issue of such bonds must be treated as of the date of the mort- 
gage, without regard to the time they were actually put out, unless 
the contrary is clearly expressed. 

As Mr. Williams took the bonds direct from the company at a time 
when he was himself a director, he is charged with notice of the faets. 
His lien, therefore, would not be good as against the second mort- 
gage if the company had not the power to use them as it did, and 
transfer a corresponding interest in the mortgage. As I think, it had 
that power. The bonds were not due, and had not, commercially 
speaking, been retired or extinguished. It follows that to the extent 
necessary to secure the note for which they are held, they are enti- 
tled to the benefit of the lien created by the terms of the mortgage. 

The 210 loose coupons held by Mr. Williams as collatéral were eut 
from bonds pledged to him December 4, 1872. The original loan 
made at that date was continued by varions renewals until 1878, 
when the bonds, with the matured coupons eut off, were sold, and the 
proceeds applied to the payment of the debt. A part of the debt 
still remains unsatisfied, and the coupons eut off are unpaid. I see 
no reason why they may not be enforced as valid claims under the 
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mortgage. What I hâve said in respect to the other pledges is equally 
applicable to this. The same is true of the bonds held by the défend- 
ant Moise. There is no dispute as to the debt he holds, or the fact 
of the pledge in good faith before this suit was begun, and before the 
bonds were due. 

The next questions presented are those connected with the guaran- 
tied South Carolina Eailroad bonds, issued under the act of 1865, 10 in 
number, and£G,000 in ail. Nine, of £600 each, are held by the syn- 
dicale as collatéral to a note of the company to E. L. Trenholm, and 
the other is also held by the same parties under the gênerai arrange- 
ment, -which will be considered hereafter. The facts are thèse : In 1866 
the company had in some way got to be the owner of a considérable 
amount of the old Louisville, Cincinnati & Charleston bonds. For 
thèse were substituted an équivalent amount of bonds guarantied by 
the state under the act of 1865. Ail the substituted bonds were 
afterwards put out by the company, so as transfer the absolute own- 
ership, except the nine pledged to Trenholm. Thèse were given to 
him in 1870 as collatéral to a loan or loans then made. The orig- 
inal note given for the loan was renewed from time to time, Trenholm 
still retaining the pledge, until it was purchased by the syndicate, by 
whom the note and coUaterals are now held. I hâve no doubt that 
bonds guarantied by the state under the act of 1865, and actually 
substituted for a like amount of the issue under the act of 1837, 
bound the state and the company so as to carry with them the stat- 
utory lien, whether issued in lieu of bonds before owned by the com- 
pany or not. When the company got the guaranty, it could do with 
the new bonds what it pleased. If actually exchanged for bonds of 
1838, and the old bonds taken up and cancelled, they could be nego- 
tiated, if they had the guaranty of the state on them, so as to carry 
the statutory lien which the guaranty brought into opération. The 
first mortgage did not of itself vacate that lien. When a first mort- 
gage bond was actually put out in place of the old one, the lien under 
the mortgage was substituted for that of thé statute. Sinee the 
aggregatè of the statutory and first mortgage liens cannot exceed 
£620,000 of principal debt, it is of no conséquence to the second 
mortgagees whether the bonds ahead rank as one or the other of the 
acknowledged prier securities. The company was under no obliga- 
tions to take up the old bonds and put out the new. So long as there 
were no more out in the aggregate than the second mortgage eontem- 
plated, there could be no ground of complaint. It has been sug- 
gested that the first mortgage was not to be used until the holders of 
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tlic four-iîfths of the old bonds liad signified their assent to the 
seheme of substitution, and that this assent was not secured until 
1871. If that be so, then thèse bonds were used with Trenholm 
beforethey could be properly exchanged. But, however that may be, I 
am satisfied that the pledge could lawfully be made at the time it was, 
and that, when made, it transferred as part of the pledge the lien 
•which pertained to the bonds put out. This made Trenholm a 
holder for value, and his bona fide title protects ail who claim under 
him, whether they be innocent or not. This is an elementary prin- 
ciple in commercial law. Thèse bonds, therefore, to the extent they 
are required to pay the Trenholm debt, are to ail intents and pur- 
poses part of the prior lien, subjeot to which the second mortgage is 
taken, and to which it is asked the sale may be made. 

As to guarantied bond No. 463, issued under the act of 1865, it 
was botaght by the company in the market before due as an invest- 
ment. It is clear from the évidence that the company never intended 
by this purchase to retire it from under the mortgage, but to keep it 
alive for future use if occasion might require. It was pledged to the 
syndicate under the agreement which will be considered further on. 
As it was out, in fact, when this pledge was made, the title of the 
syndicate is good under the principles which I hâve just stated. 
There is a claim of an overissue, however, and as it seems to be con- 
ceded that the other securities, if sustained, will be more than sufïi- 
cient to satisfy any balance that may be due that association, I 
think the injunction against the negotiation of this bond should be 
continued in force until such time as it shall be found whether there 
has been an overissue, or, at least, until it shall be found that the 
other securities will not pay the debt. 

As to the alleged overissue, it is sufficient to say that the case is 
not now in a condition to enable me to détermine that fact. I bave 
already shown that the mortgage is valid to the extent of .£620,000. 
The bonds now out on hypothecation by the company are understood 
to be more tban sufficient to pay the debts for which they are held. 
In légal effect the amount thus issued is no more than is required for 
the purposes of the security. The receiver has now in his hands 
f 2,0 '0. Those bonds may now be retired and cancelled. It will be 
sufficient for ail the purposes of this case to order a sale subject to a 
prior lien in this behalf, not exceeding £620,000 as the principal 
sum. The différence between that amount and the actual bonds 
outstanding will not be sufficient to materially affect the sale, and it 
will be time enough to consider what shall be doue with any excesa 
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of issue there may be, -when it becomes necessary to enforce the 
earlier liens. 

This, I believe, disposes of ail the questions presented under this 
branch of the case except as to the coupons taken up in 1877, and 
January, 1878, by the syndicate. Thèse will be coasidered here- 
af ter. 

2. As to the second mortgage : 

Ai a meeting of the directors of the company, May 21, 1872, the 
following resolutions were adopted : 

Resolved, As the sensé of this board, that some measure of relief for the 
large and oppressive floating obligations of the company, incurred for valua- 
ble improvements, and for acquiring controîling interests in important Con- 
necting railroads in danger of passing into unfriendly hands, has become 
expédient; and, further, that some means of providiiig for the annually-recur- 
ring bond maturities should be devised ; therefore, be it — 

Eesolved, That a second mortgage be authoiized to be created upon the prop- 
erties of the company to the extent of three millions of dollars, ($3,000,000 ;) 
that bonds to that amount under said mortgage be executed, to run 30 years, 
bearing 7 per cent, interest, payable in semi-annual coupons, first of April 
and flrst of October, in the city of New York; and whereas, it is a duty we 
owe to the stockholders in putting a final mortgage upon their property to 
take every necessary précaution to secure to them the utmost value of the 
bonds to be issued under the said mortgage, and thereby to accomplish the 
end proposed, naniely, the relief of the company's finances; therefore, — 

Eesolved, That the président be authorized to sell the said second mortgage 
bonds at not less than 80 per cent.: provided, nevertheless, that he shall take 
payment for the same in ihe foUowing manner, viz. : one-third in cash and two- 
thirds in tlie unsecured bonds of the company at not less than 80 per cent., 
when thèse terms of payment shall be tendered. 

At the same meeting it was voted that the privilège of making 
payment for second mortgaga^e bonds by one-third in-cash and two- 
thirds in non-secured bonds, should extend for one year from the date 
when the bonds should be prepared for sale, and the proceeds of the 
bonds should be applied exclusively to the extinguishment of the 
floating debt and of the unsecured bondg. The floating debt at this 
time amounted to something more than $1,000,000, and the unse- 
cured bonds to $2,000,000. In accordance with thèse resolutions, 
a mortgage, and bonds of $500 each, amounting to $3,000,000, 
were executed. The mortgage recited the substance of the resolu- 
tion of the directors, and especially that the proceeds of the bonds 
"were to be applied exclusively to the extinguishment of the floating 
deibt and the retiremeut of said unsecured bonds." Of the new bonds 
it is coneeded that 2,269, amounting to $1,134,500, were regularlj 
v.8,no.3— 9 
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issued, and are entitled to the full benefit of the mortgage security. 
Twenty-three, equal to $11,500, are now in the Iiands of the receiver, 
subject to the ordera of the court, and can at any time be cancelled 
and retired. The rest are disputed, principally on the ground that, 
instead of being used to extinguish the floating debt and retire the un- 
secured bonds, they were pledged to the floating-debt holders as collat- 
éral security, whereby the debt was perpetuated rather than got out 
of the way, • For this reason it is contended that the bonds so held 
are not entitled to an equal lien under the mortgage with those issued 
so as to bring about an actual extinguishment of old debts. 

This makes it necessary to détermine what bonds the mortgage 
really does secure. The controversy is between the bondholders, as 
to the extent of their respective rights, and, for th© purposes of this 
pai-t of the case, it may be admitted that if bonds in the hands of 
first takers or their assignées with notice were not regularly issued, 
their right to the beneâts of the mortgage may be disputed by the 
other parties interested in the security. 

The mortgage is not to the unsecured bondholders, or floating-debt 
holders, or to trustées for their security. It was ruade to secure bonds, 
the proceeds of which were to be applied to extinguish the one class 
of debts and retire the other. The mode in which this was to be done 
is not provided for. AU that is lef t to the discrétion of the company 
or its officers. No créditer can demand the bonds upon such terms 
as he may dictate. He must submit to what the company requires, 
or get no advantage from what has been done. His spécifie rights 
under the mortgage ail dépend on the bargain he înakes with the com- 
pany in that behalf. He may, if the company consents, exchange 
his claims for bonds, dollar for dollar, or less, or more ; but until 
Bome arrangement has been made by which a bond secured by the 
mortgage becomes in some way connected with the unsecured bonds 
he owns, or the part of the floating debt he holds, he remains just 
where he was before the mortgage was made. 

The original plan was to dispose of the bonds, to be paid for in part 
by unsecured bonds and part cash. In this way, unsecured bonds would 
be actually retired by the transaction, and money obtained which could 
be used to pay the floating debt. At first the sales were at 80 j)er 
cent., but afterwards at 75. The original time limited for taking 
advantage of this offer was one year, but this was extended. This 
plan was only partially successful. About $670,000 of the unsecured 
bonds are now out, and but little money was actually realized with 
which to take up the floating debt. In the then financial condition 
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of the country it seems to hâve been impossible to dispose of the 
second mortgage bond"s on favorable terms, and to gain time the ex- 
pédient was resorted to of extending thedebt, and pledging, the bonds 
as collatéral. In this way it seems to bave been supposed that tem- 
porary relief could be obtaiùed until the bonds could be sold or con- 
verted at more satisfactory rates., In effect, the Company said to the 
creditor: 

" Your debt is due; we hâve pot been able to sell our bonds, and therefore 
eannot pay now, but i£ you will give us time, wô will secure you witb the' 
bonds. If before the debt matures agàin we can sell the bonds, you shall 
hâve the proceeda ; but if we eannot, you will hâve the security, which you 
can sell and get your money." 

It is impossible to say that this is not an application of the bonds, 
having for its object the extinguishment of the particular debt to 
which they were attached. If before the debt was due the company 
had itself sold the bonds, and with the proceeds paid what it owed, 
the application, it is conceded, would bave been in exact accordance 
with the provisions of the mortgage, and this whether the bonds were 
disposed of at a greater or less price. I am unable to see any différ- 
ence, 80 far as the mortgage is concemed, whether the sale is made 
by the creditor under the authority of the company, or by the com- 
pany itself. In either case the proceeds of the bonds are applied to 
the extinguishment of the debt. As much may not bave been ao- 
complished as was hoped for, but the application that bas been made 
is completely within the scope of the mortgage. 

Another class of cases reported to the master shows even more 
pointedly the propriety of this construction. The unsecured bonds 
were from time to time falling due. Some of the holders were not 
willing, and perhaps not pecuniarily able, to accept the terms of 
exchange that were offered, but they were willing to surrender the 
obligations they held and take a note of the company for the amount 
due, payable at a future date, with second mortgage bonds as collat- 
éral. Some of thèse propositions were accepted, and the notes with 
bonds pledged are now ont. The old bonds hâve been retired by the 
use of the new. There was no actual exchange of bonds, but the new 
bonds were put in the way of being applied to pay for the old ones. AU 
this, as it seems to me, is within the scope of the mortgage. It may 
not bave been judicious management, but it was within the discrétion 
of the company. The only contraet with the individual bondholders 
is that the mortgage security shall not be diverted from its desig- 
nated uses. That bonds sold under a pledge to secure an old debt 
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carry with them the mortgage, cannot, as I think, admit of a doubt. 
That being so, it is difficult to see how the pledgee, before sale, can 
be in a worse condition than a purchaser. 

Corning now to the considération of the particular cases, I find that 
they may properly be divided into four classes : 

(1) Debts actually owing at the date of second mortgage, October 1, 1872; 
(2) notes for unsecured bonds, actually taken iip and retired ; (3 j debts bear- 
ing date after October 1, 1872; (4) debts connected with the purchase of cer- 
tain securities of the Green ville & Columbia Eailroad. 

As to the first and second classes, nothing need be added to what I 
hâve already said. They include ail the cases embraeed in sehed- 
ules 7 and 8 of the master's report. 

As to thè third class, whioh includes the cases found in schedule 
8, while they are, apparently, debts contraoted after the second 
mortgage, I think they are, in reality, only a continuation of those 
which existed before. The floating debt seems to hâve been, for a 
long time, a oontinuing thing» The amount now owing is subtan- 
tially what it was when the mortgage was made. The creditors hâve 
changed, but not the debt. One note bas been paid, directly or indi- 
rectly, by putting out a new one. It may not be possible, in ail cases, 
to tell whether a debt to one was paid directly with money borrowed 
from another, but it is certain t.hat, from a fund made up in part from 
new borrowings, old loans bave been oancelled. The object of the 
mortgage was to extinguish the existing debt. This is not done by 
simply changing the creditors. It may be true that the plan adopted 
by the company bas, in faet, perpetuated the debt instead of extin- 
guishing it, but it is clear that extinguishment was contemplated by 
what was done. If, in the end, the debt had been cancelled by the 
use of the bonds in this way, there can be no doubt that the lien of 
the bonds so used would be good. I cannot believe that the pledgee 
loses bis rights simply because the plan bas proved a faiiure. 

As to the fourth class, the évidence shows that, before the exécu- 
tion of the mortgage, the South Carolina Eailroad Company had, by 
the use of its unsecured bonds or otherwise, become the owner of a 
controlling interest in the stock of the Green ville & Columbia Eail- 
road Company. The restrictions under which the mortgage was 
created represent that the large and oppressive debt of the company 
was incurred, in part, "for acquiring controlling interests in impor- 
tant Connecting roads, in danger of passing into unfriendly hands." 
The Greenville & Columbia road was an important feeder to the South 
Carolina Company. It.owed a large debt to the Commercial Ware- 
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liouse Company, of New York, for wliich valuable collaterals were 
pledged; and, besides, tliere was danger that if the debt was not paid 
the Company would be put into bankruptcy. It was believed that 
such a resuit would be disastrous to the interests of the South Caro- 
lina Company. For this reason the South Carolina Company seems 
to hâve treated the debt of the Greenville & Colùmbia Company as 
its own, and given its own notes to the warehouse company, secured 
by second mortgage bonds as collatéral. This, I think, is fairly 
within the scope of the mortgage. While, nominally, the debts of 
the Iwo companies were distinct, the South Carolina Company was as 
deeply interested in saving the Greenville Company froïn bankruptcy 
as that company could be itself. As the new bonds were made to 
take care of the debt incurred in buying the stock of this company, I 
cannot but think their lien should be sustained. In addition to this, 
it appears that thèse bonds were first put out under this pledge Feb- 
ruary 19, 1873, — only a few months after the second mortgage. 
From that day until the commencement of this suit no complaint 
bas been heard from any one. During ail this time one of the mort- 
gage trustées was a director of the company. Many of the bonds 
bave been sold under the pledge, and it is now too late to complain 
of their use or dispute their lien. In ail matters affeetiug their secu- 
rity the bondholders are charged with the knowledge of their trustées. 
For the purpose of protecting their interests under the mortgage, the 
trustées are their agents. 

Wiihout pursuing this branch of the case further, it is sufficient to 
say that I am of the opinion tliait the holders of ail bonds now out 
on pledge by the company are entitled to their proportionate share 
of the security of the mortgage, to the extent that may be neeessary 
to \)a:j the debts for -which they are respectively held, and that ail 
bonds sold under pledges carry tfieirlien with them to the purchaser. 

The only question in this part of the case which remains to be con- 
sidired is as to the rights of the outstanding unseenred bondholders 
under the second mortgage. It is insisted in their behalf that the 
mortgage — 

"Was a contract between the corporation and its creditors, and constituted a 
complète and executed trust for tlie creditors of the company then holding its 
opeii and unsecured bonds and its floating debt, for the retirement and extin- 
guishment of wliieh the bonds secured by said deed were to be exclusively 
applied." 

From what I hâve already said it mnst be apparent that I can- 
iiot agrée to this position. Whatever else the mortgage may be, it 
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is certainly not an assignment for the benefit of thèse two classes 
of creditors. Neither, as I hâve before stated, was it intended in any 
manner for their security, so long as they hold their unsecured bonds 
or floating debt unaffected by any contract they may make with the 
Company with référence to it. They can only get what they especially 
bargain for. Neither can they compel the company to make any 
particular arrangement in their behalf. The company is at liberty 
to make its own terms. The terms it once offered, the owners of the 
bonds now outstanding declined to accept. Thé bonds bave since 
been used. To the extent of their rights under the mortgage, they 
carry to the présent holders the security that bas been appropriated. 
It is now too late for others to come in for what is left, if there 
should be anything. Such others must be content to remain, as they 
always hâve been, unsecured creditors of the company. 

3. As to the syndicate : 

AU the questions connected with this part of the case hâve been 
disposed of by what bas already been said, except those connected 
with the coupons of the first and second mortgage bonds taken up in 
New York and Charleston, and the attachment proceedings in Geor- 
gia. In respect to the coupons, the first inquiry is whether they 
were bought by the syndicate, or paid by the company with money 
advanoed for that purpose by the syndicate. 

In the early part of 1877, the finances of the company were found 
by the directors to be again in an embarrassed condition. In some 
cases interest on the bonded debt had not been paid promptly at 
maturity, and there was danger of a gênerai suspension unless relief 
could be obtained. The crédit of the company was impaired and the 
available collaterals mostlyin use. Under thèse circumstances, cer- 
tain of the wealthy and influential directors of the company asso- 
ciated themselves togetber for the purpose of giving the necessary 
help. This association is known in the pleadings as the "Syndi- 
cate." They agreed with the company to use their personal crédit, 
either by loans, guaranties, or indorsements, to an amount not ex- 
ceeding $200,000, in arranging for maturing coupons, interest on bills 
payable, and such other necessary debts as might mature up to and 
including January 1, 1878. In considération of this the company 
pledged as security ail the collaterals it could eontrol, and assigned 
the current future income as it accrued. In respect to the coupons 
the provision was as foUows : 

"And it is further understood and agreed, that ail coupons of the bonds of 
the South Carolina lîiiih-oad Company, which may mature up to and including 
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tlie first day of January, 1878, shall be purchased by sucli certain memutrs of 
the board of directors hereinbefore set forth, or any one or more of them who 
may make advances for that purpose; and that upon their said purchase the 
said coupons shall be held, kept, and retained by such certain members of the 
board of directors as mày purchase thé saine, as sécurity for the amouiits ad- 
vanced for such purchase, and the coupons so purchased shall remain in the 
hands of such certain members of the board of directors, or their agent, who 
shall be entitled to ail the righcs, liens, and priorities which may appertain to 
the same, and to the remédies \yhich can or mjiy be maintaiued and enforced 
thereon agaist the said South Carolina Railroad Company." 

In respect to this part of the agreement, as reduced to writing and 
executed by the président in behalf of the company, it is insisted 
that it doea not foUow the instructions of the directors as contained 
in their resolutions conferring authority on the président in that 
behalf, and is not, theref ore, binding on the company. While the orig- 
inal resolution may not havè contemplated firecisely such a contract 
as this, the évidence shows that the agreement, as drafted, was pre- 
sented to the finance committee of the board, and approved. After 
that it was executed. The company dosa not objeet, but, on the 
contrary, insists that it be carried into effect. Under thèse ciroum- 
stances the présent complainants are in no condition to insist that 
the agreement, as signed, is not actually binding on the company. 

That as between the company and the syndicate the coupons 
were bought, not paid, I think is cléar. The argument to the con- 
trary is based upon a misconception of the évidence contained in 
the books of the syndicate. Thèse books hâve beèn treated by the 
counsel for the complainants as though they had been kept between 
the company and the syndicate, whereas they are in fact the books 
of the treasurer of the syndicate, in which are kept ail the accounts 
of that association. The transactions are ail entered as with cash; 
one side of the journal showing receipts and the other disbursements. 
ThuB the first entry on the journal shows a demand loan made by 
the syndicate from the People's National Bank, consisting of the 
check of that bank on the Bank of New York for $20,000, and pre- 
mium thereon, $50; in ail, $20,050. On the other side it appears 
that this check was sent to the National City Bank, of New York, to 
purchase coupons due April Ist. The railroad company was in no 
way connected with this transaction. The money was borrowed by 
the syndicate on its own obligations, and sent to the City Bank, not 
for the crédit of the company, but to buy the coupons. Next in 
order on the journal is a charge of certain notes, or bills payable, 
made by the syndicate to raise money on. The company had nothing 
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to do witli thèse notes, and was in no manner whatever bornJ 
for their payment. On the other side of the account is fouiid 
the amount paid for the discount of thèse notes. In this way 
is shown the proceeds of the notes made available for the use of 
the syndicate. On the other side of the journal is then shown 
the use made of the fund thus obtained. Among other things, the 
demand loan at the People's National Bank is taken up, and $20,- 
000 loaned the company. For this loan to the company the bills- 
receivable account shows that the note of the company was taken. 
With the rest of the proceeds coupons were bought. Thèse cou- 
pons were held by the treasurer of the syndicate as his vouchers 
for the note to that extent of the funds in his hands, and were 
charged in the coupon account of the syndicate. The company had 
nothing to do with this, and no charge is made against it on the 
books for any such use of this money. The same will be found true 
of ail the other entries. When money was advanced to the company 
a corresponding entry is, as a rule, found in the bills-receivable 
account. Thus, when préparations were made for taking up the 
sterling coupons, payable in London, the money was advanced to the 
company and remitted to the agents in London. For thèse amounts 
the notes of the company were given to the syndicate. In this way 
the money was provided to pay the London coupons — not to buy 
them. Those coupons, when taken up, were extinguished, and no 
claim is made for them. They do not and never hâve appeared in 
the coupon account of the syndicate. The vouchers held for that ad- 
vance were the notes of the company. It is not claimed that any 
coupons were bought except in New York and Charleston. 

The books are in reality between the syndicate and its treasurer, 
and show in what way he hasdisposed of the funds in his hands. 
He is, in eiïect, charged with certain amounts of money, and his 
books show how it has been disbursed. On settlement he produces, 
as his vouchers, interest and expenses paid, coupons bought, and bills 
receivable belonging to the syndicate, consisting of the notes of the 
company taken up from others, or given for money advanced. It is 
an error to suppose that ail the money charged to him was got from 
the company, or that ail he paid out was either advanced to or 
charged in account against the company. 

The next question is whether, as between the bondholders and the 
syndicate, the coupons were bought or paid. I shall not undertake 
to recapitulate the évidence on this point, but content myself with 
saying that the évidence, as I think, brings the case clearly withia 
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t!ie ruie laid down by tbe suprême court in Ketchum v. Duncan, 96 
D. S. 659. Certainly, there can be no elaim of bad faith on the part 
of the syndicate. In Cbarleston full as much notice was given that 
the coupons were bougbt as was. shown in the Ketchum Case, and 
while there was no such notice in New York, the payments wêre 
made in a somewhat unusaal way, and no one took the trouble to 
inquire why. I cannot but think that, but for a misinterpretation of 
the books of the syndicate, this defenoe would not hâve been made. 
■The arrangement with the syndicate was, in every respect, fair and 
honorable. Ail the members of the association were directors and 
members of the iïnance committee of the board. They were to be 
paid nothing for their services or the risks they assumed. So far as 
appears they were in no condition'to be personally beneiited by what 
was done; and in ail the mass of testimony^not a word is to be found 
réfleoting on their integrity in the niatter. There is hothing what- 
evér in the case to show that the transaction was anything else than 
a laudable effort on the part of the directors to tide the company 
over what was supposed to be but a temporary embarrassment, 
brought about by an unexpected falling off of business, with the hope 
that, upon a revival of business, a disastrous failure might be avoidod. 
The bondholders hâve lost nothing. The money they got when they 
gave up their coupons is certainly worth aa much as theit security 
under the mortgage would be to them now. 

But it is still further contended that if the coupons were in faet 
bought, they hâve since been paid. This might be true, if, as bas 
been assumed, the coupons were charged in gênerai account against 
the company, and the payments made from time to time by the com- 
pany applied to the satisfaction of the several items of charge in the 
order of their entry; but, as I hâve already shown, the transaction 
between the parties never took that form. The syndicate bought the 
coupons, and has never charged them in account against the com- 
pany. They were originally taken, and are still held, as coupons. 
When money was advanced the company'a note was taken, or some- 
thing équivalent done. No gênerai charge in account was made. ' Aa 
moneys were paid by the company they were credited at large, with- 
out ahy spécifie application. In this waj', at the end of the year, 
when the contract expired, a large amount stood in open crédit to the 
company. "The parties then met and made their adjustments. The 
crédit at large was ail exhausted by its application to other pur- 
poses than taking up the coupons. This the parties were at liberty 
to do. From the books it is apparent that the application was actu- 
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ally made and carried into f uU effect long before this suit was begun. 
The coupons hâve never been taken up by the company or cancelled, 
and there is no rule of law which requires that any moneys which hâve 
been paid by the company to the syndicate should be applied to their 
satisfaction, as against what has been doue by the parties. The 
évidence leaves no doubt on my mind as to what the parties hâve 
done. 

I see nothing in the reports of the directors to the stockholders to 
estop the syndicate. It is true that ail the members of the syndi- 
cate were directors, and no doubt cognizant of what the report con- 
tained. No one could hâve been deceived by the accounts as stated. 
Evidently they were intended to show the results of the business of 
the year. At onca the stockholders referred the report to a oommit- 
tee, which reported, on the tenth of April, that the syndicate had 
raised the money to take care of the interest, and were "protected by 
holding the coupons so taken up." Before the meeting waa held to 
which this report was made, the default had occurred in the payment 
of interest on the second mortgage, by reason of which this suit was 
brought. 

I think, : therefore, that the syndicate cannot be required to refund 
the money paid by the receiver under a former order in this cause 
to take up their fijst mortgage coupons, and that they areentitled to 
thebenefit of the mortgage security applicable to those of the second 
mortgage, which they hold. If thèse coupons are not paid in full 
from the proceeds of the mortgage security, the balance wiU become 
part of the gênerai debt against the company, for which the other 
coUaterals were pledged under the original agreement. The assign- 
ment of the income of the road was vaeated by the receivership, un- 
der which the possession was taken for the benefit of the second 
mortgagees. 

The question of the attachment by the syndicate in Georgia need 
not be considered,. as it was conceded on the argument that, if the 
pledges which the syndicate held were sustained, the attachment need 
not be enforced. 

4. As to sales of parts of the mortgaged property ; 

So far as the trustées of the mortgages hâve sold the property and 
invested the proceeds, the securities they hold in lieu of the property 
are subjeot to the order of the court, and may be dealt with as the 
circumstances require. If, as is stated, a part of thèse securities 
consists of first mortgage bonds, it is proper that they should be de- 
livered up and cancelled. Such an investment is équivalent to a 
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substitution of the bond for tbe property, ànd an extinguishment of 
the mortgage lien to that estent. 

In the présent condition of the case, no decree can be rendered 
against the trustées for moneys in their hands, or -which hâve been 
misappropriated. They hâve never been called on to ans'wer, and 
there are no allégations whatever against them. It will be time 
enough to consider their liability when proceedings in that behalf 
shall hâve been instituted in some appropriate form. 

As to property sold and conveyed by the trustées of both mortgages, 
the lien of the mortgages is gone, and the title of the purchasers 
good. In respect to purchasers who hâve no conveyances from the 
trustées, the case is in no condition for a decree under the présent 
pleadings, and, with the présent parties, ail that can be done is to 
order a sale of the property not actually conveyed by the second 
mortgage trustées, leaving the purchasers , to such remédies as they 
may hâve. 

.0. As to the attachment by the People's Savings Bank in Georgia: 

After the great length to which this opinion has already been ex- 
tended, I am not inclined to consider this question in détail. The 
conclusion I hâve reached is that the lien of the attachment is supe- 
rior to that of the mortgage in Georgia. The first record of the mort- 
gage in that state was not good as against attaching creditors, and 
it is not pretended that this bank was not at liberty to pursue such 
remédies as the law gave for the collection of debts. As the amount 
is comparatively small, and it is betterto hâve the property sold free 
of such a lien, I think an order should be made directing the receiver 
to pay any balance: that may remain due after the funds reached by 
the process of garnishment and not actually paid ovor to the receiver 
hâve been applied, as far as they will go, to the satisfaction of the 
judgment that has been rendered in this action in the Georgia court. 

6. As.to the wharf property in Charleston, which is subject to the 
lien of certain spécial mortgages : 

There is no dispute about the priority of the lien of the spécial 
mortgages on this property, or aS to the amount which is due. The 
decree should. order a sale, subject to thèse liens, and providing that 
the purchaser should not by his purchase become personally bound 
for the payment of any balance of the debt that may remain after 
the mortgaged property is exhausted, if he should not désire to pay 
oÊf the eneumbrances and keep the property. 

At the close ôf the argument it was suggested that a référence 
ought to be made to détermine what property waa cotered by the lien 



14Q FEDERAI» REPORTEE. 

of the second mortgage. There is nothing in the easç as it now stands 
to enable me to détermine as to the n^cessity for such an order, or 
whether if made at ail it should be before a sale. That question is 
therefore left open,, to be settlcd whén the détails of the decree shali 
corne up for considération. 

A decree may be prepared in accordance with this opinion. The 
complainants are entitled to a sale of the mortgaged property, subject 
to the ascertained prior encumbrances, but until such a decree is pre- 
pared the injunction heretofore issued in this cause shali remain in 
force. 



United States op Amebioa v. Gillespie and another, Executors, etc. 

(Oircuit Court, D. New Jersey. July 20, 1881.) 

1. Equitt — Necessaet Parties — Devisee. 

One wlio, in a certain event, may be interested in the disposition of the 
estate of a décèdent, is not a necessary party to a bill brought by a devisee 
against the executors praying for an account and a construction of the will. 

W. B. Williams, for the application. 

A. Q. Keasbey, for the United States. 

Nixon, D. J. The bill of complaint was filed in this case by the 
United States against the executors of Joseph L. Lewis, deceased, 
substantially, for an account and for a construction of the last will 
and testament of the testator. The executors only are brought in 
as défendants. An application is now made in behalf of the officiai 
authorities of the city of Hoboken, for an order of the court requir- 
ing the complainant to make the city, or the overseer of the poor, a 
party to the proceedings, that an answer and defence may be put in 
in behalf the municipality. The complainants oppose the motion, 
on the ground that the applicant is not a necessary party, and that 
the court ought not to compel them to introduce a party whose présence 
is not needed to enable the court to give the fuU relief prayed for in 
the bill of complaint. It is not always easy to ascertain who are 
proper or necessary parties in an equity proceeding. It is sometimes 
said that every one should be made a party who bas an interest in the 
suhject-matter of the suit; and again, it is claimed that only those 
should be included who are interested in the object of the suit. The 
applicant hère claims the right to come in under the provisions of 
section 9 of the aot of the législature of the state of New Jersey, 
entitled "An act concerning executors and the administration of in- 
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testate estâtes." Eev. St. N. J. 395. I express no opinion now on 
the question so much discussed at' the hearing, wliether the statute 
has any application to the case under considération ; but if it does 
apply, it is quite clear that the applieant can get no relief in the 
présent proceedings, if admitted as a défendant, without materially 
changing the structure of the bill and introducing into the contro- 
versy new issues, which the complainant has not asked the court to 
consider. 

It is not claimed that the applieant is a necessary party to the 
bill as filed, or that the court cannot give complète relief therein 
without its présence. No allégation is made against it, and no relief 
is prayed for in regard to it. The suggestion is that in a certain 
event, to-wit, in the event of the said Lewis dying and leaving no 
relations entitled to the administration and the assets of the estate, 
the surrogate of the county may grant letters of administration to 
some fit person, who shall hold the property in trust for the poor of 
the city of Hoboken, if no kin capable of inheriting the estate can be 
found. This necessarily inTolves the inquiry into a new question, 
not at ail pertinent to the pending suit, in regard to the right of in- 
heritance of the intestate's kin, and one, which is of no importance 
to the complainant. Its only concern is to ascertain from some com- 
pétent tribunal whether the bequest of the testator of his estate for 
the payment of the national debt is a valid bequest ; and if so, what 
amount of money is in the hands of the executors to be applied for 
the purpose. 

While the United States are not entitled to any greater right in 
their own courts than the humblest citizen, they are entitled to the 
same rights ; and I know of no principle or précèdent which compels 
litigants, against their express protest, to open the doors of a pend- 
ing controversy to outside parties, that the latter may incorporate 
into the suit new matters and issues iu which the complainant has 
no possible interest. 

The application is refused. 
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Phénix Iks, Co. v. Louisvillb & Nashvillb E. Co. 
{UireuU Court, E. D. New Tark. July 13, 1881.) 

1. GUABAIÏTY OF COLLECTION— PhOMISK—CoIÎSTKUCTIOK. 

A promise " that if the plaintiff would endeavor to coUect the amount of the 
. loss described from the Grand Trunk Railway Company, they, the défendants, 
would pay the paid claim if the Grand Trunk Railway Company did not do so," 
is, in légal effect, a guaranty of the collection of the debt. 

Wingate é Cullen, for plaintiflf. 

Poster é TIiom.son, for défendant. 

Benediot, D. J. The plaintiff, suing in his own name as the 
assignée of a chose in action, cannot maintain the suit except upon 
the theory that the cause of action sued on is the new promise made 
to the plaintiff hy the défendant set up in the complaint, viz. : that 
if the plaintiff would endeavor to colleet the amount of the losa 
described from the Grand Trunk Eailway Company, they, the de- 
fendants, would pay thè said claim if the Grand Trunk Eailway 
Company did not do so; Thia, cause of action is, in légal effect, a 
guaranty by the défendant of the collection of the debt described, and 
resort to a suit or some other légal pçoceding for the enforcement of 
the debt is a condition précèdent to a recovery from sueh a guaranty. 
Taylor v. Biirton, 8 Cow. 628. No suit or other légal prOceding 
against the Grand Trunk Railway is averred. The allégation of the 
complaint is that "the plaintiff; duly made such endeavor, and went 
to great trouble andincurred considérable disbursementsin endeavor- 
ing to induce said Grand Trunk Eailway to pay said claim." Thia 
allégation is équivalent to saying that the plaintiff endeavored to 
colleet the debt by endeavoring to induce the Grand Trunk Eailroad 
Company to pay the claim, and not otherwise. Upon the face of the 
complaint, therefore, compliance with the terms of the contract dpes 
not appear, and the. complaint must be held bad. 

There must be jndcfment for the défendant on the demurrer, with 
leave to the plaintiff to amend on payment of costs. ,; 
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United Btatbs v. Spiel, Adm'r, etc. 
{piatrict Court, D. Minnesota. August 15, 1881.) 

1. Statutes of Limitations. 

State statutes of limitations do net run against daims of the TJnited States. 

2. Gen, St. MrNN. c. 77, } 1, and c. 6.3, } 19— Joint Judoments. 

By chapters 77, ^ 1, and 53, J 19, Gen. 8t. Minn., a joint judgment against 
the deceased and others, obtained during iiis life-time, may, upon his deatb, be 
prosecuted against his représentative alone. 

Demurrer to Complaint. 

H. F. Masterson, for demurrer-. 

W. W. Billson, U. S. MVy, cotitra. 

Nelson, D. J. Thia suit is brought upon a judginent obtained 
against David Eohrer, administrator of the estate of Henry Tilden, 
deceased, J. C. Kamsey, Benjamin F. Hoyt, Louis Roberts, James 
McBoal, D. F. Brawley, David L. FuUer, and B, W. Brunson, Janu- 
ary 5, 1857. The administrator of J. C. Eamsey alone is nqw sued, 
and a demurrer is interposed by him to the complaint. The ques- 
tions in the case raised on the demurrer are whether the action can 
be maintained against the représentative of the deceased debtor 
alone; and, further, is the action barred by the statutes of Minnesota 
limiting the time when actions upon judgments can be brought to 10 
years ? The judgment was rendered against ail the parties above 
named, and in the complaint appears to be a joint one. In my 
opinion (1) the statute of limitations of the state of Minnesota does 
not run against the United States whether the claim resta in judg- 
ment or not; (2) by the oommon law, on the death of Eamsey the 
suit upon the judgment could be brought only against the survivors. 

By the statutes of Minnesota (see chapter 77, § 1, and chapter 53, 
§ 19, Gen. St. Minn.) the estate of Eamsey is liable; and, although 
the judgment is joint, the liability is the same as if the judgment had 
been against him alone. Again, the judgment against the adminis- 
trator of Eamsey -would be de bonis testatoris, while against the sur- 
viving joint deb!ors it should be de bonis propriis. It would aeem to 
foUow, then, that the action must be brought againat the adminis- 
trator of Eamsey séparately, and he cannot be joined with the sur- 
viving obligors. It is unnecessary, however, to go to this estent to 
siistain the complaint in thia action, for the liability of the estate is 
fixed by the statute. 

Demurrer overruled, with leave to answer in 20 days. 
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Neill V. Jackson and another. 
(District Court, W. D. Pennsylvania. , 1881.) 

1. Decbee— Attacking Collatebailt. 

The decree of a district court of the United Statea, upon a bill in equity 
filed by an assignée in bankruptcy against an assignée under the bankrupt's 
deed of voluntary assignmcnt, requiring the latter to deliver to the former 
assets of the bankrupt, is conclusive in ail collatéral proceedings. 

2. Assignée— When Pkotected. 

The voluntary assignée is entitled to the protection of such decree, notwith- 
standing, by consent of the parties, he vjthdrew his appeal therefrOm, and by 
the like consent the district court modifled ita decree, it appearing that he acted 
in good faith and under the advice of counsel. 

3. SAKB— ACCOUNTING. 

But the modifîed decree having excepted from the order directing the delîv- 
ery of the assets to the assignée in bankruptcy certain moneys which the vol- 
untary assignée had collected and claimed to hâve disbursed under the deed 
of voluntary asaignment, hdd, that to the extent of the excepted fund he might 
be compelled to settle an accoant of his trust in the state court having jurisdic- 
tion thereof. 

S. T. Neill, for complainant. 

John J. Henderson, for respondent. 

In Equity. Sur application for injunction to restraîn the defeïid- 
ants from proceeding in the court of common pleas of Crawford 
county, Pennsylvania, to compel Joseph A. Neill to settle an aecount 
as trustée under a deed of vojuntary assignaient, etc. 

AcHESON, D. J. I agrée with the learned counsel of the complain- 
ant as to the conclusive effect of the decree of this court (made by 
the late Judge Ketcham) in the case of William H. Abbott, assignée 
in bankruptcy of the Titusville Savings Bank, against Joseph A. 
Neill, in so far as that decree operated upon the assets of the bank- 
rupts by requiring the delivery thereof to the assignée in bankruptcy. 
No opinion having been filed by Judge Ketcham, the ground of his 
décision does not certainly appear. It is enough, however, that a 
decree was made by a court having jurisdiction of the parties and sub- 
ject-matter of the suit, and that the decree stands in force. It is true 
that, by consent of the parties, an appeal from said decree, which the 
complair aat, Neill, had taken to the circuit court, was subsequently 
withdrawn, and thereupon this court, by and with the like consent, 
modified its decree. But it seems to me that the complainant was 
not thereby deprived of the protection of the decree. There is noth- 
ing to suggest bad faith on his part in withdrawing his appeal, and he 
was acting under the advice of counsel learned in the law. Bradley's 
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Âppeal, 89 Pa. St, 514. Moreover, I do not see how the creditors 
were injured by the withdrawal of the appeal ; for it was a matter of 
indifférence to them whether the assets of the Titusville Savings 
Bank were administered in the court of common pleas of Crawford 
county, Pennsylvania, under the deed of voluntary assignment, or in 
the United States district court for the western district of Pennsyl- 
vania, sitting in bankruptcy. The principles of distribution in both 
tribunals are praotically the same. 

But what was the effect of the modification of the decree to which 
both parties consented? By the original decree, the complainaat, 
Neill, was required to deliver to the assignée in bankruptcy the entire 
assets and évidences of indobtedness belonging to the Titusville 
Savings Bank which had corne into hïs possession under the deed of 
voluntary assignment. The modified decree, however, contains this 
important qualification, viz.: 

"Except such notes, bills, mortgages, or other securities as he may hâve 
collected and converted into money in his capacity as assignée of said co- 
pai-tnership, (the Titusville Savings Bank,) «nder state law." ^ 

And the decree then proceeds as follows : 

"And that the said Joseph A. Neill do pay over to said * * * assignée 
in bankruptcy the sum of eight hundred and one and eleven one-hundreJths 
dollars, ($801.11,) that sum being theunexpended balance of the sum of twenty 
six thousand four hundred and thirty-two and ninety-nine one-hundredths 
dollars, ($26,432.99,) the amount of assets of said copartnership collected by 
said Joseph A. Neill, assignée under state law, after allowing crédit for 
twenty-one thousand one hundred and forty-eight and forty-nine one-hun- 
dredths dollars ($21,148.49) paid by him to creditors of said copartnership 
on account, or in compromise of their claims, three thousand one hundred and 
sixty-one and sixty one-hundredths dollars ($3,161.60) paid out for the just and 
reasonable expenses of Ma said trust, and thirteen hundred and tweuty-one 
and nineteen one-hundredths dollars ($1,321.19) for his commissions in coUect- 
ing and disbursing the said sum of $26,432.99." 

Now, it clearly appears from the terms of the decree, as modified, 
that $25,631.88, ($26,432.99, less $801.11,) which the complainant, 
Neill, had collected or converted into money in his capacity of assignée 
under the deed of voluntary assignment, were not to pass to the 
assignée in bankruptcy. Thèse moneys were expressly excepted from 
the opération of the decree requiring the delivery or payment of 
assets to the assignée in bankruptcy. To the extent of thèse moneys 
the trust under the deed of voluntary assignment was distinctly rec- 
ognized as valid. 

v.8,uo.3— 10 
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The défendants, wliora tlie complainant seeks to enjoin from bring- 
ing him to an account in the court of common pleas of Crawford 
county, are creditors of the Titusville Savings Bank, and they alJeged 
that the complainant has not lawfully disbursed the said sum of 
$25,631.88, and that they bave not received their pro rata shares 
thereof to which they are entitled under the deed of voluntary assign- 
ment. Now, if thèse allégations are true, are thèse creditors remedi- 
less, and where can they obtain relief, if not in the state court? 
Why should not the complainant file an account in the court of com- 
mon pleas of Crawford county to the extent of the assets which were 
excepted from the opération of the decree of this court ? It is true, 
the decree recites that the complainant had made disbursements, to 
the amounts specified, to creditors and to the expenses of bis trust, 
and his commissioners are also specified. But thèse récitals were 
merely to show how the cash in his hands,. which he was to pay over 
to the assignée in bankruptcy, was reduoed to the sum of $801.11. 
No detailed account was exhibited tothis court, nor were the com- 
plainant's vouchers produoed ; and the défendants had no oppor- 
tunity to be heard upon the question of distribution. Can it be 
maintained, then, that creditors who are entitled to shares of this 
fund, but who receive nothing, are concluded by vague récitals in the 
decree of this court ? This would be to pervert the decree from its 
manifest purpose. Clearly this court did not intend to undertake 
the distribution, among the parties entitled thereto, of the assets 
expressly excepted from the opération of its decree, which the com- 
plainant "coUected and converted intô money in his capacity of as- 
signée of said copartnership undéf st^te law." As to thèse assets, 
theref ore, the complainant must be lef t to settle his account in the 
appropriate forum. 

And now, July 5, 1881, the injunction prayed for is refused, and 
the provisional injunction heretofore grantéd is dissolved. 
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MoFMTT ». RojQtERs and others. 

(Oireuit Court, D. MaMachusettê. July 2, 1881.) 

1. Patent No. 178,869 — CouNTBR-S*lppi!ira!R Machine — Validiït. 

Letters patent No. 178,869, granted June 20, 1876, to John R. MofBtt, for 
process a^d macbine for manufacturing counter stifieners for boots and shoes, 
hdd, invalid. 

2. Patent — New Application of Oud Machine. 

While a patent ma}' hardly be sûstained for a process or method which coil- 
sists cnly in applying an old machine to a new use, it will only be supported 
when the new use is so remote from the old use that it is évident that a new 
idea has been discovered. 

3. Spécification— Admission bt Patentée. 

An admission i>^ a patentée, in his spécification Or application for a patent, 
cannot afterwards be contradicted by him. 
LeggeU y. Awr}/, 101 U. S. 256. 

4. Counter Stiffenbrb — Old Methodb— Combinaï^qn of Old Mbthods— 

Patentability. 

The methods of manufacturing counter stifleners for boots and shoes, eitlier 
by forcing the blanli through a mould by meaus of a revolving former, or by 
molding the blank by pressure between a maie and female mould, bcing old, 
complainant's process combining both such methods, in the manufacture 
of each counter, in a single machine, held, not patentable. 

In Equity. 

B. Fi ButleryE:F. Hodges, and J. C.Maynadîer, for complainant. 

Chauncey Smith and T. L. Wakefield, for défendants. 

LowELL, C. J. A patent was granted to the plaintiff, June 20, 
1876, Nq. 178,869, for an improvement in machinery for manufac- 
turing counter stifïeners for boots and shoes,; The patentée, in his 
spécification, says : 

"My invention relates to the shaping of the counter from the blank; and 
consista, primarily, in using a double process for effectiiig this, as will be 
more fully explained hereinafter, — the flrst process consisting in shaping lliem 
by means of a former moving upon an axis, and suitable means for holding 
the blank up to the former; and the secolid process consisting in moulding 
the counter so formed over a maie mould of the desired form. By this double 
process a counter is formed whichsuits the wants of the consumer much 
bettec than any other known to me." 

Thèse counters or, counter stiffeners are made of leather, or leather 
board, whieh isa .composition of leather, and are used to increase 
the thickness and résistance of a boot or shôe at the heel. To be 
most convqnient for the makers of boôts and shoes, they should 
correspond tq 4he shape of the heel. Several machines had been 
invented by the plaintiff and by othsrs for their manufacture before 
1876. .Jtikad bee» foundiextremely difficult to construet machinery 
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v^hicli would form a complète heel-shaped counter at one opération. 
The objection to the ordinary method of moldihg by pressure between 
a maie and fçmale mould lies in the resiliency of the material; that 
is, its tendency to résume its original shape. The difQculty with 
machines which used a revolving "former" to press the material with 
groat force through, instead of into, a mould, consisted in obtaining 
the exact «urves. Coté's machine, which has been before me in two 
cases to which the plaintiff is a party, makes a counter which is 
circular in cross section, and therefore needs to be reshaped by hand 
or by machinery. 

In the patent now in suit, the plaintiff describes improvements in 
machinery for both parts of the opération, for forming a counter, and 
for reshaping it, and his claims, numbered from 2 to 6, are for thèse 
improvements, which are not infringed by the défendants. But what 
he considers the great future of his invention is the "process" of 
submitting the counter first to one and then to the other of the old 
methods. He says : 

"This process of shaping counters, consisting in first shaping them by 
means of a former, a, and theu molding them in the exact form desired over 
the maie mold, e, constitutes the chief feature of my invention, and its great 
merit is that counters can be made by my improved process, not only with 
the proper curves to suit the trade, but also, in ail other respects, of the exact 
shape required ; and, so far as I know, I am the flrst to obtain this." 

He goes on to say, as I bave said, that counters had been made 
upon machines working in either mode, and to point out the objec- 
tions to each. His first and broadest claim is for "the improved 
process of shaping counters above described, consisting in first giving 
the proper curves by a revolving former, substantially as described, 
and afterwards giving the exact shape by forming the counter over a 
maie mould, ail as set forth." 

The défendants make counters by first passing counter-blanks 
though a Coté machine, patented in 1874, and then shaping them 
upon a Hatch machine, patented still earlier. They do not use the 
spécifie improvements in machinery described in patent No. 178,869, 
but they do use the process of the first claim. As I intimated at the 
hearing, I am not aware that a patent has ever been sustained for a 
process or method which consisted of employing an old machine for 
the very purpose for which it was made. If any person discovers how 
to use an old machine to the best advantage, he is only a skilful work- 
man, not an inventor. The plaintiff undertakes to prevent the own- 
ers of a machine made for moulding counters from using it to finish 
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counters already begun upon another old machine for making coun- 
ters. He might as well, in my opinion, claim a patent for passing a 
counter twice through the eame machine. 

I do not mean to say that a patent cannot possibly be supported 
for a process or method which consists only of applying an old ma- 
chine to a new use. Many of the ablest writers and jurists assert 
that such a claim is possible. I hâve never seen a case in which a 
patent of this sort bas been sustained, and there are some in which 
it has been rejected. If one is ever supported, it will be when the 
new use is so remote from the old use that a court or jury can say 
that a new idea has been discovered. 

In the case of Brook v. Ashton, 8 E. & B. 478, affirmed, 32 L. T. 
Eep. 'ôil, the patentée applied to fibers of wool and hair a process 
which had been before used for burnishing threads of cotton linen; 
but it was held, as matter of law, to be a mère double use, and the 
court refused to leave to the jury the question whether a new resuit 
was obtained. Certainly hair is ïess like cotton than a counter-blank 
partly made into a counter is to the counter-blank. 

I am further of opinion, upon the évidence, that the process had 
been used by the défendants and by Bussell & Co. before the plain- 
tilï's application; whether for more than two years before that 
time, I do not décide. An attempt is made to carry back the plain- 
tiff's invention for nine years, by évidence that he conceived the idea 
of the double process and carried it out to a practical success in 1867. 
The fact is denied by the défendants, and it is doubtful whether, so 
far as counters are concerned, the experiments of 1867 resulted in 
anything like a completed invention. For ail the purposes of litiga- 
tion the point seems to be settled in the patent; for it is explicitly 
stated in the spécification that both the processes which the piaintiff 
has united into a single process are old; and this must mean old at 
the date of bis invention. He cannot now be heard to contradiot 
this admission. Leggett v. Avery, 102 U. S. 256. 

Bill dismissed wiih costs. 
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Thb Coevallis Fbuit Go. v. Curban and others. 
(Oireuit Court, J). Oregon. August 5, 1881.) 

i. Iirr IINGBMEITT. 

A machine for drying fruit, whicli employs substantially the forms and 
D echanical contrivances of the one patented to William S. Plumraer, is an 
i ifringement of such patent, although in some respects it is an iuipiovement 
' ipon the latter. 

a. I TIDBNCB. 

A patent isprïMa/aa« évidence that the patentée was the inventor of the 
thing patented, and of its novejty and utiiity. 

Suit for Injunction. 

Wallis Nash, R. S. Strnlian, and D. R. Kennedi/, for plaintiff. 

Cyrus A. Dolph, W. R. Bilyeu,, and /. K. Weatherford, for défend- 
ant. 

Deady, D. J. On May 22, 1877, a patent, numbered 101,072, 
was issued to William S. Plummer "for an alleged new and useful 
improvement in fruit-driei-s," for the term of 17 years ; and on Octo- 
ber 9th of the same year a re-issue of said patent, numbered 195,948, 
was made to him. The spécification of the second patent states 
that — 

"The object of this invention is to furniah an improved apparatns for dryiug 
fruit, which shall be snnple in construction, convenieiit in use, and ettVotive 
In opération, drying the fruit rapidly and evenly, and wliich shrJl be so con- 
structed that it inay be readily taken down, set up, and moved lioin place to 
place;" and that "the invention consists in the case provided in its lower 
part with a lining set at a little distance from its walls, the large door, the 
small door, the clesits or slides to reçoive the fruit frames or trays, the doors, 
and the cover and cap to allow the inoisture-laden air to escape, to adapt it 
for use in drying fruit." ' ' 

Having thus described his invention, he claims "as new" — 
"ïhe case, A, provided in its lower part with a lining, B, set at a little dis- 
tance from its walls, the large door, G, the small door, H, the cleats or slides, 
I, to receive the fruit frames or trays, and the cover and cap, 1^ M, to âllow 
the moisture-laden air to escaj)e, substantially as herein shown and described, 
to adapt it for use in drying fruit." 

On December 1, 1879, the plaintilï, the Corvallis Fruit Company, 
became the lawful assignée of said patents and improvements for the 
county of Linn, Oregon; and on Jannary 13, 1881, it brought this 
suit to restrain the défendants from infringing the same by the man- 
ufacture and sale of fruit-driers, in said county, "produced by the 
inventions and improvements described and claimed m said letters 
patent." On June 27th an application for a provisional injnnction 
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was beard upon the bill and sùndry af&davits, and the models of ihe 
respective machines. 

The Plummer fruit-drier is a -wooden case, three feet sixinches 
square and six feet two inches high, with a fixed inverted hopper- 
shaped cap or cover, having an aperture in which a tube is inserted 
to allow the steam to escape from within. In the lower part of the 
case is the hot-air chamber, with a lining of brick or métal at a little 
distance from the outer wall of the case, to facilitate the ascent of the 
bot air towards and upon the aides of the case, so as to dry the fruit 
evenly upon the edges of the trays as well as the center. The air is 
heated in this chamber by a box-stove or furnace, two feet long and 
one and a half feet wide. Above tbis cleats are fastened to the sides 
of the case, about four inches apart, upon which rest the movable 
trays containing the fruit to be dried, and in front of each tray is a 
door that opens perpendicularly, through which it can be taken out 
and replaoed. 

The défendants admit they are making and vending a fruit-drier in 
Linn county known as the "Thomas Fruit-drier," and claim, that it 
was invented by the défendant Charles Thomas, and that he bas 
applied for a patent therefor. Upon the argument it was stated, by 
counsel for the défendant, that a décision was daily expected upon 
this application, and the considération of this motion bas since been 
delayed co await the resuit of smcb application; but as y et nothing 
bas been heard from it, so fat as lam advised. - : 

The Thomas drier is similar in form and opération to the Plummer 
drier, except that the spacô between the wall and lining of the hot' 
air chamber in the latter is carried inithe former up to the top of the 
case by means of métal lining à little distance from the walls of the 
case. The effect of tbis is to distribute the beat more evenly through- 
out the drying chamber, and to prodace a greater uniformity in the 
results. The cap or cover upon the Thomas drier is flatter than that 
on the Plummer, and is moTa,ble. . It is also claimed that it is 
80 shaped inside as that, when the bot air from the space between 
the lining and the wall of the case strikes it, it is thrown downwards 
and inwards upon the upper trays of fruit, which are otherwise the 
longer drying. The other différences are mère différences in form or 
meehanieal contrivance, as in the shape of the stove and the door to 
the drying chamber, which latter is in one pièce, and opens horizon- 
tally instead of perpendicularly. The continuation of the space for 
bot ait on sides of the Thomas drier to the top of the case is probablv 
a patentable improvement on ihe Plummer one; and it may be that 
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the change in the cap is also. But ail the rest of tlie Thomas drier 
is substantially the same in form and opération as the Plumnaer one, 
and therefore an infringement upon the plaintiff's patent. 

Upon the argument counsel for the défendants questioned the 
validity of the plaintiff's patent, on the ground that it lacks novelty. 
But the patent is pfima fac'ie évidence that the patentée is the in- 
ventor of the thing patented, and of the novelty and utility thereof. 
Curt. Pat. § 470 et seq.; Seymour v. Osborne, 11 Wall. 538. 

No attempt has been made to overeome this évidence of novelty, 
except by the introduction of patents for drying or preserving fruit or 
vegetables, as follows: Nos. 121,569, December 6, 1871 ; 121,795, 
December 12, 1871; 120,253, October 24, 1871; and 4,792, March 
5, 1872. But ail the machines described in thèse, except the last, 
are very différent in form, opération, and mechanical contrivance 
from the PJummer drier; in particular, as they involve the use of 
machinery for exhausting or blowing the air into or from the 
machine. The last one does rely upon the natural tendency of 
heated air to move upwards, as the Plummer machine does, but its 
mechanism and contrivance appear much more oomplex and costly. 

It appearing, then, that the Thomas machine, although in one 
respect an improvement upon the Plummer one, is in other respects 
an infringement upon it, and that the défendants are manufacturing 
and selling their machine for considerably less than the price of the 
Plummer one, and thereby preventing the sale of the plaintiff's 
machine, to its manifest injury, a provisional injunction will be 
allowed until the final hearing or, the further order of this court, 
upon giving l>ond in the sum of $2,000, with sureties, to the approval 
of the master. 



Cote and others v, Moffitt. 

IGircuit Court,!). Massachusetts. July 2, 1881.) 

Rb-issub No, 7,356— Boot and Shob Stiffbmno Machine — ANTiciPATioif — 
Validitt — Infbikgement. 

Re-issued letters patent No. 7,356, granted October 24, 1876, to Loiiis Coté, 
for machinery for forming boot and shoe stiffeners, hdd,. not anticipated by 
letters patent No. 63,550, granted John R. Moffltt, April 2, 1867, for apparatus 
for molding and vulcanizing articles of rubber, aud letters patent No. 135,160, 
granted January 21, 1873, to John Pearce, for machine for bending sheet métal ; 
aîso, hdd tiaîid,, and infringed by machines constructed under letters patent 
No, 178,869, granted June 20, 1876, to John R. Moffitt, for procesa and machine 
for manufacturing counter-stiffeners for boots and shoes. 
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2. bAME— Same — Inpbingembnt. 

Complainants' Invention, consisting of a machine for making stift'eners for 
boots and shoes, liaving a single roUer, whose head, rounded or curved to the 
required ahape, and roughened, seizes the stifEener blank, and forces it to pass 
between such roller-head and a stationaiy concave mold, or die, conforming in 
shape to such head, held, infringed by defendant's combination, whicli em- 
bodies such device as one of its éléments. 

In Equity. 

Chauncey Smith and Thomas L. Wàkefield, for complainants. 

B. F. Butler, E. F. Hodgeg, and J. E. Maynadier, for défendant. 

LowBLL, C. J. The plaintiff Coté is the patentée and gênerai 
owner, and the other plaintiflfs are licensees under him, of the re- 
issued patent No. 7,356 ; the original having been issued in February, 
1874, This is one of three suite betweeen the same parties. The 
first, which I deoided some time since, was brought by the now 
défendant upon his patent No. 127,090, granted in 1872, and I held 
that the machine of Coté did not infringe that patent. Since the 
date of Coté's patent another has been taken out by the défendant, in 
which he claims certain improvements in machinery, and likewise a 
process. I hâve this day deoided that the claim for a process can- 
not be Bustained. 

The subject-matter of thèse several patents is the machinery and 
processes for making counters or stiffeners of leather, or leather board, 
for boots and shoes. The defendant's patent of 1872 described a 
machine for doing this work by the joint action of several rollers; 
the Coté machine has a single roller, which has a head or end 
rounded or curved to the required shape, and roughened, which seizes 
the counter blank and forces it to pass between the head of the roller 
and a stationary concave mold or die, conforming in shape to the head 
or "former." I said in the first case that this was the first machine 
which appeared to be capable of doing the work efficiently. The 
material is one which requires very great pressure tobe exerted upon 
it in order that the shape given to the counter shall be permanent. 
I thought that the defendant's machine of 1872 could not be made to 
exert pressure enough to be of much practical value. A good deal of 
évidence has been introduced into this case to prove that I was mis- 
taken, and that counters can be made upon this machine, if certain 
changes are made in it, whicli, ib is said, a skilled workman would 
readily see tlie need of and supply. However this mîiy be, the opér- 
ation of the Coté machine in forcing the material through a station- 
ary mold by a single roughened "former" is better, and is différent. 
I see no reason to say that the différence is not enough to support 
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Coté's patent if MofStt's machine of 1872 will do evei^thing whicb 
bis witnesses say it will do. 

Two machines for working upon thin strips or plates of sheet 
métal are introduced as anticipating the Coté invention, — one made 
by the défendant in 1867, and one patented by Pearce in 1873. 
Thèse machines seized the métal between two rollers and carried it 
round a guide or "former," whieh gave it the required curve. I do 
not find it proved that sùch a guide or former would give a perma- 
nent curve to leather or leather board, nor that the single roughened 
toUer of Coté is the équivalent, in such a machine, of the two rollers 
used in the old machines. 

The infringement charged against the défendant is in the construc- 
tioù and use of machines substantially like thosedescribed in his 
patent of 1876. That patent describes several improvements upon' 
ail old machines, but they seem to be additions to the Coté machine 
rather than total variations from it. The machines complained of bave 
the single roughened former and the stationary mold or die of the 
patent in suit, and seem to me to opérât e in the same way, and ta 
infringe the patent. 

Decree for the complainants. 



GsiFFiTHS and another v. Holmes, Booth & Hatdbnb. 

[Circuit Court, D. Oonnectieut. June 27, 1881.) 
1. Re-issue No. 5,067— Suspension Ring fob Business Cahds— Noveltt— Va- 

I/IDITY. 

Re-issued letters patent No. 5,067, granted H. B. Grifflths, September 24, 1872, 
for improved suspension rings for tjusiness cards, held, invalid for want of 
novelty. 

Complainant's device, consisting of a ring of thin sheet métal having a shank 
or bottom pièce provided with sharp spurs, which are pushed thi'ough the 
card and turned down on the opposite side, held, antievpated by the Twitchell 
umbrella fastener, being a ring of sheet métal with spurs, whicli are pushed 
through the India-rubber band -which serves to keep a folded umbrella in place, 
the ring attaching the end of the band to a button or hook. 

In Equity. 

John Van Santvoord, for plaintiffs. 

Geo. E, Terry and J. J. Coomhs, for défendant. 

Shipman, D. j. This is a bill in equity to restrain the défendant 
from the infringment of re-issued letters patent of September 24, 1872, 
to Joséphine Cary and Clémentine Griffiths, assignées of Harry S. 
Qriffiths, for an improved suspension ring for business cards, so that 
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t'hey can be easily hung against a wall. The orig aial patent was 
issued to said H. S. Griffiths, May 5, 1868. The device consista of a 
ring of thin sheet métal, having a shank or bottom pièce pfovided 
with sharp spurs, which are pushed through the card and turned down 
on the opposite aide. Thèse spurs are made like those of thelittle 
article in common use as a paper fastener, The novelty of the pat- 
ented device was anticipated by an umbrella fastener, called upon 
the trial "TwitoheU's Umbrella Fastener," which was made by the 
American Eing Company, of Waterbury, ConneCticut, for some years, 
beginning in the suihmer or fall of 1865, and which is still in eom- 
mon use. This fastener is a ring of sheet métal, with spurs, which 
are pushed through the India-rubber band which serves to keep a 
folded umbrella in place. The ring attaches the end of the band to a 
button or hook. The suspension ring is like the umbrella fastener, 
except that the former bas a longer shank than the latter, because it 
is a matter of convenience that after the spurs bave been fastened to 
the card the whole circumference of the ring should be unoccupied, 
fio as to permit it to be easily slipped upon a nail. This is an obvions 
matter of construction, and the neoessary change requires only 
mechanical taste and skill. Substantially the same article is used 
ior two objects, and the new use is quite analogous to the purposô 
for which the article was previously used. The bill is dismissed. 



BrOWN V. HlOKS. 
{District Court, D. Massachuietts. May 4, 1881.) 

1. BaisciBSioif— Ubagb — GtoOD Causb. 

In the light of the usages of the port of New Bedford, the common contract 
to perfonn a whaling voyage can be tenninated by either party for good cause. 
Information justifying a party to such a contract in concludingthat the voyage 
had failed, and could no longer be prosecuted with success, constitutes good 
cause. \ 

a Same— CoNTBACT— CoRSTRUCTioN — Usage. 

By a written contract the libellant agreed to proceed from the port of New 
Bedford to Mahe, Seychelle islanda, and on hia arrivai there take charge of a 
bark and perform a whaling voyage in it, not exceeding three years in duration, 
and then retum with it to said port ; and the respondeat, in considération of 
the libellant's services, agreed to pay him a certain share of the net proceeds of 
the cargo obtained during said term. The libellant went to Mahe and took 
charge of the bark, and made in her an unsuccessful cruise, extending over a 
period of six months, when, becoming short-handed by désertion and other- 
wise, obedient to an order from the respondent he brought the vessel to New 
Bedford. Held, that, under the circumstances, the respondent cen resciud the 
contract. 
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3. Paetnership— Implibd Conditions. 

It seems that the contract is one of partnersMp, and that one of the implied 
conditions of such a contract is that eitlier of the parties to it is at liberty to 
withdraw from tlie advëhture whenever it becomes reasouably cêilaiu tliat it 
can no longer be prosecuted with success. i 

4. RkSOISSION — ACQUraSCENCB. 

It seems, further, that a letter written to the respondent on tlie dnte the 
order to return was received,in the ternis following : "1 very reluclautly com- 
plywith yoiir request. Tour views may be right, to a certain exteiit, as I am 
situated now, for we hâve seen sperm whales three times since we left Mahe 
Banks, but talcen no oil. I believe if we had been properly mauned we sliould 
hâve made a good show, although the chances were not the best. l shoiild àave 
Hked very much to hâve had a man, and taken the âeason o£E the river, then 
gone north, and flnished up the time as per agreement ; but as you think it best 
for ail concerned that the ship shall return to New Bedford direct, 1 will bring 
her there as fast as wind and weather will permit," — amouuts to an acquies- 
cence in the rescissioa. 

W, C. Parker, Jr., for libellant. 

Marston é Cobh, for respondent. 

Nelson, D. J. Libel in personam by the late master, against the 
managing owner and agent of the whaling ship Andrew Hicks, to 
recover damages for the alleged breach of a written contract signed 
by the parties, by which the libellant agreed "to proceed from the 
port of New Bedford to Mahe, Seychelle islands, by. steamer, and on 
his arrivai there take charge as master of the bark Andrew Hicks, 
and perform a whaling voyage in said bark, not exceeding three years 
in duration, and return with said bark to the port of New Bedford;" 
and the respondent, in consideratien of the libellant's services, agreed 
"to pay the said Brown the one-fiftieth lay or share of the net pro- 
ceeds of the cargo obtained by said bark during the term of his serv- 
ices as master thereof." At the date of the contract, August 24, 1877, 
the Andrew Hicks was on a whaling voyage in the Indian océan, 
without a master, and in charge of her chief mate. 

The libellant went to Mahe, as agreed in the contract, and took 
command of the ship on the thirteenth of December, 1877. After 
cruising in the vicinity of the Seychelle islands and the coast of 
Madagascar until the following June, occasionaily putting into Mahe, 
he then sailed for St. Helena, intending to proceed from there 
to the whaling gronnds off the river La Plata. Before sailing for 
St. Helena, his first and second mates had become dissatisfied and 
had been discharged, his fourth mate had been left behind sick at 
Mahe, nearly ail his original crew had deserfced, and their places 
had been supplied from the natives of the islands, and his only 
remaining officer was Murray, the third mate. On his arrivai at St. 
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llelena, July 29th, he found a letter awaiting him from tlie respond- 
ent, ordering him to take the ship home. He sailed for New Bed- 
ford m obédience to this order, arriviiig there October 19, 1878. 
He took no oil during the entire voyage. I agrée with the libellant 
that the contract shoald be, construed in the light of the usages o£ 
the port of New Bedford, and, being so construed, it provided for a 
whaling voyage to continue for the term of three years, or until an 
earlier accomplishment of its purpose; and in the mean time nei- 
ther party had the right, at his own pleasure and against the will of 
the other, to put an end, to the voyage, except for: good cause ; and, 
unless good cause existed, the action of the re&pondent in ordering 
the ship home in July, 1878, and thua breaking up the voyage, waa 
a violation of the ôontract, for whieh he is responsible to the libel- 
lant in damages. Is such cause shown ? 

The contract was strictly one of partnership, by which the owner 
was to coutribute his capital, and the master was to contribute his 
time and services, and each to share in the profits of the joint adven- 
ture in the stipulated proportions. It is one of the implieti condi- 
tions of such a contract that either of the parties is fl,t liberty to with- 
draw from the adventure whenever it becomes reasonably certain that 
it can no longer be prosecuted with success. The only inforniation 
concerning the voyage upon which the respondent could act was fur- 
nished by the letters written honie hy the libellant from Mahe. In 
his letters of January 3d, January 8th, February 4th, and February 
24th, he wrote that the first and second mates had ieft the ship, 
refusing to serve longer under him; that nearly ail the old crew had 
deserted, but he had succeeded in picking up men enough to man 
three of the four beats by taking Créoles who could not speak En- 
glish. In his letter of February 24th he writes : 

"As things stand I hâve decided to make St. Helena my next port ; sliall be 
there by the last of July, when I sliall expect to hear from you. I should 
say, if I might be allowed to suggest, that you send me both a mate and a sec- 
ond mate, although I can get along very well with Murray for second mate, 
ïhe diffleulty will be to get some one to flU his place. If you should décide 
to send some one eut, 1 can take them from any place you may name on the 
'oast of Brazil, for I am thinking very strougly of taking the season ofE the 
river. I feel that it is absolutely neeessary for the benefit of the voyage that 
a mate should be sent out. I will leave the rest to your good judgment. It 
is possible I may get a very good man at St. Helena to take Murray's place, 
although I think it would be the better plan to send a man, providing you 
bave a chance to send them direct to St. Helena by a sailing vessel. If you 
should deem it neeessary to send a mate out at once by steamer, by the way 
of England, I will endeavor to get along without the second man." 
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In none of his létters did he report the taking of aûy oil. When 
the letter of February 24th reaehed the respondent he was unable to 
procure suitable mates to go out and serve in the ship. 

Under ail the eircumstances, I am of opinion that the respondent 
was right, as a prudent owner, in concluding, upon the information 
in his possession, that the "voyage had failed and oould no longer be 
prosecuted successfully, and that he was justified in ordering the ship 
home. By the libellant 's own account, she was in no condition for 
whaling. To put her in sueh a condition it would be neeessary to 
send out from home a chief mate, at least, and the others as well, 
unless the respondent was willing to run the risk of the libellant's 
being able to find them at St. Helena, of which the likelihood was 
small. This risk he was not bound to incur, and as he was unable 
to procure suitable officers to send out, no other course seemed open 
to him than the one which he adopted. The libellant himself seems 
to hâve been well convinced at the time that the action of the re- 
spondent was wise. In a letter written home on the date he received 
the ordet to return, he wrote : 

" I very reluctantly comply with your reqiiest. Your views may be rîght 
to a certain extent, as I am situated iiow, for we hâve seen sperm whales 
three times since we left MaJie Banks, but taken no oil. I believe if we had 
been properly manned we should hâve made a good show, although the 
chances were not the beat. I should hâve liked very much to hâve had a 
man, and taken the season off the river, then gone north, and ânlshed up the 
time as per agreement. But as you think it best for ail concerned that the 
ship shall return to New Bedford direct, I will bring her there as fast as wind 
and weather will permit." 

This language may be fairly construed as an acknowledgment that 
the respondent's course was right and proper under the eircum- 
stances, and as an acquiescence in his décision. The voyage seems 
to hâve been unfortunate from the beginning, but through no fault 
of the libellant. 

The case is certainly a hard one for him; and, although I am 
unable to find any way to award him damages on his contract, I shaU 
not require him to pay costs. 

Libel dismissed, without costs. 
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GhEN V. ElOH. 
{District Courtf D. Matsachueetts. April 23, 1881.) 

1. USASB— f^-BAOK WhAI^ FisHBBT. 

In the early spring months tbe; eftStprly part of Massachusetts bçiy îs fre- 
quented by fln-back whale. Fishermen from Provincetown pursue them in 
open bciats from the shore, and shoot. them with bomb-lances flred from guns 
mâde eipressly for the purpose. When killed they sink aj; once to the bottom, 
but in the course Qf from one to three days they rise and float on the surface. 
The jJerson who hap'pens to flnd theih on the beach usuailly sends word to Prov- 
incetown, and lie receives a sniall salvage for his services. The business is oif 
considérable extent, but is èngaged in by but few people. Each boat's cM* 
engaged in the business has its peculiar mark or device on its lances, and thùa 
it is known by whom a wfaala is killed. The usage on Cape Cod, f or tDiany 
years, bas been thatthe person who killp a -whale^ in the manner and under tjie 
circumstançes described, owns it. Mdd, tliat the usage is reasouable and va,lid. 

2. Ahimals Pekjb NitTUB.»— Appkopbiation-t-Titlb. ■ •. 

Quœre, whether the flrst taker of an animal /«rœ natures, who performs tihô 
only act of appropriation that is possible in the nature of the case, does not 
thereby acquire title to it. 

^. Samb— SAiaB. 

On themorning of April 9, 1860, in Massachusetts bay, near the end of Cape 
Cod, the libellant shot and instantly killed, with a bomb-lance, the whale in 
question. It sunk at once, and on the morning of the 12th was found stranded 
on the beach in Brewster, within the ebb and flow of ■ the tide, by one Ellis, 17 
miles fcoxa. the spot where it wàs killed, who advertised it for sale at auction, 
and sold it to the respondent, whoshipped off the blubber and tried out the oil. 
On the morning of the 15th, the libellant heard that the whale had been 
found, and at once sent his men to claim it. Neither the respondent nor Ellis 
knew that the whale had been killed by the libellant, but they knew, or might 
hâve known if they had wished, that it had been shot and killed with a bomb- 
lance, by some person engaged in this species of business. Hdd, that the re- 
' spondent was liable for a conversion. 

4. Damagbb — RuLB OP. 

The rule of damages in such a case is the market value of the oil obtàined 
from it, less the cost of trying it out and preparing it for the market. with in- 
terest on the amount so ascerlained from the date of conversion. 

H. M. Knowlton, for libellant. 

H. P. Harriman, for respondent. 

Nelson, D. J. This is a libel to recover the value of a fin-back whale. 
The libellant lives in Provincetown and the respondent in Wellfleet. 
The facts, as they appeared at the hearing, are as follows : 

In the early spring months the easterly part of Massachusetts bay is fre- 
quented by the species of whale known as the fln-back whale. Fishermen 
from Provincetown pursue them in open beats from the shore, and shoot them 
with bomb-lances flred from guns made expressly for the purpose. When 
killed they sink at once to the bottom, but in the course of from one to three 
days they rjse and float on the surface. Some of them are picked up by ves- 
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sels and towed into Provincetown. Some ttoat ashore at high water and ara 
left stranded on the beach as the tide recèdes. Others float out to sea and 
are never recovered. The person who happens to find them on the beach 
usually sends vvord to Provincetown, and the owner cornes to the spot and 
removes the blubber. The flnder usually receives a small salvage for bis 
services, Try-vyorks are established in Provincetown for trying out the oil. 
The business is of cdnsiderable extent, but, since it requires skill and expéri- 
ence, as well as some outlay of capital, and is attended with great exposure 
and hardship, few persons engage in it. The average yield of oil is about 20 
barrels to a.whale. It swims with great swiftness, and for that reason can- 
not be taken by the harpoon and Une. Each boat's crew engaged in the busi- 
ness has its peculiar mark or device on its lances, and in this way it is known 
ty whom a whale is killed. 

The usage on Cape Cod, for many years, has been that the person who 
Mils a whale in the manner and under the circumstances described, owns it, 
and this right has never been disputed until this case. The libellant has been 
engaged in this business for ten years past. On the morning of April 9, 1880, 
in Massachusetts bay, near the end of Cape Cod, he shot and instantly kUled 
with a bomb-lance the whale in question. It sunk iramediately, and on the 
morning of the 12th was found stranded on the beach in Brewster, within 
the ebb and flow of the tide, by one EUis, 17 miles from the spot where it was 
killed. Instead of sending word to Princeton, as is customary, Ellis adver- 
tised the whale for sale at auction, and sold it to the respondent, who shipped 
oJï the blubber and tried out the oil. The libellant heard of the flnding of 
the whale on the morning of the 15th, and immedlately sent one of his 
boat'p crew to the place and claimed it. Neither the respondent nor Ellis 
knew the whale had been killed by the libellant, but they knew or might hâve 
known, if they had wished, that it had been shot and killed with a bomb- 
lance, by some person engaged in this species of business. 

The libellant clainas title to the whale under this usage. The re- 
spondent insists that this usage is invalid. It was decided by Judge 
Sprague, in Taber v. Jenny, 1 Sprague, 315, that when a whale has 
been killed, and is anchored and left with marks of appropriation, it 
is the property of the eaptors ; and if it is afterwards found, still 
anchored, by another ship, there is no usage or principle of law by 
which the propercy of the original eaptors is diverted, even though 
the whale may hâve dragged from its anchorage. The learned judge 
says : 

" When the whale had been killed and taken possession of by the boat of 
the Ilillman, (the fnst taker,) it became the property of the owners of that 
ship, and ail was done which was then practicable in order to secure it. They 
left it anchored, with unequivocal marks of appropriation." 

In Bartlett y. Budd, 1 Low. 223, the faets were thèse : The first 
officer of the libellant's ship killed a whale in the Okhotsk sea, anchored 
it, attached a waif to the body, and then left it and went ashore at 
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Bome distance for the night. The next morning the boats of the 
respondent's ship found the whale adrift, the anchor not holding, the 
cable coiled round the body, and no waif or irons attached to it. 
Judge Lowell held that, as the libellants had killed and taken aotual 
possession of the whale, the ownership vested in them. Inhis opin- 
ion the learned judge says : 

"A whale, heing ferœ naturœ, does notbecome property until a firm posses- 
8ion has berai established by the taker. But when such possession has become 
firm and complète, the right of property is clear, and ha^ ail the characteris- 
tics of property." 

He doubted whether a usage set up but notproved by the respond- 
ents, that a whale found adrift in the océan is the property of the 
finder, unless the first taker should appear and claim it béfore it îs 
eut in, would be valid, and remarked that "there -vrould be great diffi- 
culty in upholding a custom that should take the property of A. and 
give it to B., under so very short and unoertain a substitute for thè 
statute of limitations, and one so open to fraud and deceit." Both 
the cases cited were decided without référence to usage, upon the 
ground that the property liad been acquired by the first taker by 
actual possession and appropriation. 

In Swift V. Gifford, 2 Low. 110, Judge Lowell decidéd that à cus- 
tom among whalemen in the Aretic seas, that the irbn, holds the 
whale, was reasonable and valid. In that case a boat's crew from 
the respondent's ship pursued and struck a whale in the Aretic océan, 
an,d the harpoon and the line attached to it remained in the Tj^liale, 
but did not remain fast to the beat. A boat's crew from the libel- 
lant' s ship continued the pursuit and captured the whale, and the 
master of the respondent's ship claimed it on the spot. It was held 
by the learned judge that the whale belonged to the respondents. ît 
was said by Judge Sprague, in Bourne v. Ashley, an unprinted case 
referred to by Judge Lowell in Swift v. Gifford, that the usage for the 
first iron, whether attached to the boat or not, to hold the whale was 
fully established; and he added that, although local usages of a par- 
tieular port ought not to be allowed to set aside the gênerai maritime 
law, this objection did not apply to a custom which embraced an 
entire business, and had been concurred in for a long time by every 
one engaged in the trade. 

In Swift V. Gifford, Judge Lowell also said : 

" The rule of law invoked in this case is one of very limited application. 
The whale flshery is the only branch of industry of any Importance in which 
v.8,no.3— 11 
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it îs likely to be mnch' used, and if a ilSage! is Jfound to prevail generally in 
that business, it will not be open to the objectifin that it is likely to disturb 
the gênerai understanding of mankind by the interposition of an arbitrary 
ex;çeption." 

. I see no reason, why ^he usage proved in this case is not as rea- 
sonâble as that sustained in the cases cited. Its application must 
necessarily be extremely limited, and can affect but a few persons. 
It £as been recognized and acquiesced in for many years. It requires 
intime firat taker tljeonly act of appropriation that is possible in the 
nature of the case. Unless it is sustained, this branch of industry 
must necessarily. cease, for no person would engage in it if the fruits, 
of his labor côuld be appropriated by any chance finder. It gives 
reasonablé salvage iior securing or^feporting the property. That the 
rule 'Works ■well in practice is shown by the estent of the industry 
vhïch bas grown up under it, and the général acquiescence 6î a whole' 
community interested to dispute it. It is by no means clear that 
without regard to usage the common law would not reach the same 
resuit. That seems to be the eflfect of the décisions in Taber v. Jenny 
anà JBartlett'v. Êudd. If the fisherman does ail that it is possible to 
do to make the animal his own, that would seem to be sufficient. 
Sucb a rule might well be applied in the interest of trade, there being 
no usage or custom to the contrary. Holmes, Com. Law, 217. But 
be that as it may, I hold the usage to be valid, and that the property 
in the whale was in the libellant. 

ïhe rule pf damages is the market value of the oil obtained from 
the wbale, less the cost of tryingit out and preparing it for the mar- 
ket, with interest on the amount so ascertained from the date of con- 
version. As the question is new and important, and the suit is con- 
tested on both sides, more for the pùrpose of having it settled than 
for the amount involved, I shall give no costs. 
Decree for libellant for $71.05, without costs. 
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The CiiATsop Ghief. 

(District Court, B. Oregon. August 9, 1881.) 

1. JoiNDBR OF Clam m Rbm and in Pbbsonam. 

Under admiralty rule 15, in a suit for damage by Collision, a claim in rem ahd 
m perAWKM» cannot be joined in one libel. 

a. Semble. , 

That but for said rule they might be so joined, and that oonvenience iji prosT 
ecuting the claim -would thereby be promoted. 

3. Fbllow Sbbvakt— Injuey to. 

Exception to libel for injury to a flreman on a steam-vessel causêd by thé 
négligence of the master, on the ground that they were fellow servants of a 
common employer, and that such flreman was aware of the incompétence of 
the master, overruled, upon the impression that the flreman and master were 
not fellow servants in the sensé which excuses the common employer from lia- 
bility for an injury suffered by one in conséquence of the misconduct or négli- 
gence of the other, with leave to raise the question upon flnal hearing. 

4, TOBTB— Admibampt JmasDiCTioiî. 

The national courts hâve jurisdiction of a tort committed anywhere upon the 
navigable waters of the United Btates. The ruling mHohne» v. 0. di.O. By. 
Oo. 5 Fed. Rep. 75, folio wed. 

In Admiralty. 

W. Scott Debee and Sidney Bell, for libellant. 

David Goodsell and D. P. Kennedy, for the owner. 

Deady, D. J, The libel allégea that on February 28, 1881, the 
Clatsop Chief, a steam-tug, duly enrolled and licensed at Portland, 
in the district of Wallamet, and engaged' in towing on the Columbia 
and Wallamet rivers, was prooeeding down the Columbia at 15 min- 
utes after 8 p. m., opposite to Willow bar, with a large scow in tow, 
when, by reason of the want of skill and care of the maater of said 
steam-tug, she coUided with the steam-ship Oregon, then ascend- 
ing said river, whereby Andrew Kay, then serving as fireman on 
board said Clatsop Chief, was "precipitated" into said river and 
drowned ; tjhat said collision was caused by the violation of the rules 
of navigation owing to the gross ignorance and incompétence of the 
master of the Chief, who was whoUy incompétent and unfit for the 
duties of said employment, ail of which was well known to the oWnei? 
thereof at the time of his employment and af terwàrds ; that the libel- 
lant is the widow of said Andrew Kay, and the "sole distributee" of 
his estate, and on April 15th was duly appointed administrator of 
said estate, wherefore she brings this suit against said vessel and her 
owner to recover the sum of $5,000, "according to the statute bf the 
state of Oregon in such case made and provided, and under the gên- 
erai admiralty la w." 
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Upon an interlocutory order of May 18th the vessel was sold for 
$1,850, and the proceeds, less the fées and expansés of the marshîil, 
($168.29,) were paid into the re^gistry of the court to await the resuit 
of the suit and the intervention of sundry raaterial men whose claims 
hâve since been çonfessed for near $3,000. 

The owner, B. F. Jones, appears and excepts to the libel, for that — 

(1) It appears therefrom that there ia a misjoinder therein of a suit in rem, 
and ih personam ; (2) that the deoeased was a fellow servant of the master 
of the Chief, and therefore neither the vessel nor her owner is liable for the 
injury caused by the latter's négligence or want of ski 11 ; (3) that said Andrew 
Kay had due notice of the alleged incompétence of said master; and ,(4) that 
tlie matter is not witbin the admiralty jurisdiction of the United States, and 
of this court. 

The first exception appears tÔ bewell taken. By the admiralty rule 
15 it is provided that, "in ail suits for damages by collision, the libel- 
lant may proceed against the ship and master, or against the ship 
alone, or against the master or the owner alone in personam. " It is 
a contested point whethef, indépendant of or antécédent to this rule, 
a party who was entitled to a remedy in rem and also in personam 
might pursue the same either against the vessel and master or the 
vessel and owner in one suit. Mr. Benedict (Ben. Adm. § 397) is of 
the opinion that he could, while Judge Conkling (2 Conk. U. S. Adm. 
42) thinks it "extremely questionable." In the N. C. Bank v. iV'. S. 
Co.' 2 Story 16, decided (1841) béfbre the promulgation of the admi- 
ralty inllôs,' 'Mr. Justice Story said': 

"In cases of collision the injured party may proceed in rem or in personam, 
or Buccfissivély in each wày, until hehaS full satisfaction ; but I do not under- 
stand how the proceedings Can be blendéd in one libel." 

See, also, The Ann, 1 Mass. 512; The Cassius, 2 Story, 99. 

My own impression of the matter is with Mr. Benedict, when he 
says (section 397, supra) — 

" That whenever the libellant's cause of action gives him, at the same time, a 
lien or privilège against the thing, and a full personal right against the owner, 
then he may by a libel, properly framed, proceed against the person ajid the 
thing, and compel the owner to corne in and submit to the decree of the court 
against him personally in the same suit for any possible deflciency." 

It is a question simply of procédure, and should be determined 
mainly, if not altogether, upon considérations of fitness and conven- 
ience; and ev6ry argument drawn from this source is in favor of 
the joinder of the remédies in rem and in personam, whoever the per- 
son may be,-and pursuing them in one libel as one suit. 

The case is analagous to that of a debt arising out of the personal 
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obligation of the debtor, and secured by a pledge oir mortgage of spé- 
cifie properfcy. In modem procédure, at léast; the remedy agaînist 
the per'son and the property is haid in one suit, wherein theré îs ârst 
a judgment establishing thé debt'iàgainst. the debtor- and the liàbiiity 
of the property, and that the iatter be sold tô satisfy the debt, and 
that the remainder of the judgment, if aiiy, be enforced àgainst the 
défendant personally. 

But whatever might hâve been the correct practice beforè the 
adoption of the admiralty rules by the Bupreme dourt, (January term, 
.1845,) I think that the fifteenth of thèse rules, fairly construed, doés 
prohibit the joinder of the proceeding for collision agaihst thé vessel 
and the owner, when it provides that the libellant inay proceed against 
-the ship and màster or the ship alone, or against the master or Owner 
alone. As Judge Conkling (2 Gonk. Adm. 43) says: "Such Would 
seem to be the reasonable and sound view of the subject." In 2 
Par. S. & A. 378, it is said that under the rule "no suit -Will lie 
against an owner in personam jointly with a suit in rem against the 
vessel. " In Newell v. Norton et Ship, 3 Wall. 257, it appears to hâve 
beeri so held in thè district and circuit courts for Louisiana and prac- 
tically affirmed in the suprême court, although Mr. Justice Grier, in 
delivering the opinion of the court, (page 266,) is erroneously made 
to say that a libel in rem and in personam against the owner was in 
eonformity with admiralty rule I^, and therefoire an objection in the 
lower courts that sueh libels "eannot be joined was properly over- 
rùled," when in fàct it was sustained and the libel dismissed as to 
the owner, and the ruling affirmed in the suprême court. 

In The Richard Doane, 2 Ben. 111, (1868,) it was held by Mr. Jus- 
tice Blatcbford that admiralty 15 excludes any other mode of pro- 
cédure, in suits for damage by collision, than that specified in and 
allowed by the rule ; and that therefore a suit for a collision canuot 
be maintained against a vessel in rem and her owner in personam 
unless her owner is also master. To the same effect is the ruling in 
The Zodiac, 5 Fed. Kbp. 223, and The Sabine, 101 U. S. 386. So far 
this exception bas been considered on the theory that this is a case 
of damage by collision within the purview of rule 15, and that the 
libellant has a lien for the claim, and may therefore sue in rem or in 
personam, and upon this assumption it was argued by counsel. But 
is this true? The claim of the libellant is to recover damages under 
section 367 of the Civil Code for the death of a human being, caused, 
it is alleged, by the mieconduct of the owner of the Chief. 

By rule 16 a suit for a direct injury to the person — an assault or 
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beatÎQg — within tbe- admiralty jtirisdiction must be in personam. The 
case of a death resulting from sucb injury or the négligence of another 
is not pro-vided for in tbe rules. In The Seq Gull, Cbase's Dec. 146, 
whioh was a sijit in rem hy a husbànd for tbe dèatb of bis wife, a 
stewardess on tbe Xeary, caused by; a collision with the Sea Gull, it 
was held tbat tbe remedy-niigbt be in rem as well as in personam, 
upon tbe ground tbat, in principle, there is no distinction in tbis 
respect between wrong to persone and things. But in Tke Ilighland 
Light, Id. 151, wbicb was a suit in rem by tbe widow for tbe death of 
her busband, employed at tbe time as a "band" on tbe Light, caused 
by the coUapsing of her steam cbimney, it "sras beld tbat under sec- 
tion 30 of the steam-boat act of 1852, (10 St. 72,) since section 43 of 
the act of 1871, (16 St. 445,) now section 4493, Eev. St., tiiat the rem- 
edy in rem for an injnry caused by a negleot to comply with the law 
governing tbe navigation of steam-vessels was confined to passen- 
gers, and therefore persons employed tbereon and injured in consé- 
quence of sucb neglect were limited to the remedy in personam. 

This case apparently cornes within tbat ruling, as tbe deceased was 
employed on tbe Cbief and lost bis life, as is alleged, by the neglect 
of the master to obey tbe rules governing the navigation of said ves- 
sel in passing tbe Oregon. A collision and bis death was the consé- 
quence of tbis neglect. 

As to tbe second and tbird exceptions they are disallowed. It does 
not appear from the libel, as assumed by the latter, tbat tbe deceased 
was aware of the alleged incompétence of the master ; and, if it did, 
it does not necessarily foUow tbat sucb knowledge is a defence to the 
action. 

And while it does appear tbat tbe deceased was in the service of 
tbe same person as the master, and engaged in the same gênerai 
employment, it does not foUow from this tbat be was a "fellow serv- 
ant" of tbe master in tbat sensé wbicb would exonerate the common 
employer from liability for an injury to one of tbem caused by tbe 
négligence or misconduot of the other. 

The deceased was merely the fireman on tbe Chief, and as sucb 
subject to the orders of tbe master. He was an inferior servant, 
injured by the misconduot of a superior one, for which injury there 
is mueb authority and more reason for holding the common employer 
liable. Packet Co. v. McCue, 17 Wall. 513 ; Railway Co. v. Fort, Id. 
557; Bera Stone Co. v. Craft, 31 Ohio St. 289; G. & N. W. Ry. Co. 
V. Morando, 34 Am. Eep. 168 ; S, C. 93 111. 302 ; Devany v. Vulcan 
Iron Works, 4 Mo. Ap. Eep. 236; Brabbits v. C. é N. W. Ry. Co. 38 
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Mo. 289; Gorrrdy -v.Vvkan Iran Works,^l Mo; 493; ÎTie Chandos, 
4 Fed. Rep. 64:9. 

Besides, it is alleged in the libel that the incompetenoe of the mas- 
ter was well known to the owner at the time of bis employmént, and, 
if this be the case, the owner is liable for an injury oauséd by suoh 
incompétence, even if the master and fireman were fellow servants 
in any sensé. 2 Thomp. Neg. 970. 

The defence sought to be made upon thèse exceptiotis can be made 
on the final hearing, on proper allégations and proof. 

The fourth exception is disallowed^ 

The question raised by it was deoided in this court in Holmes v. 0. 
d C. Ry. Co. 6 Ped. Rep. 75, in 'which it was held that a marine tort 
is one that occurs on any navigable water of the United States, and 
that damages givén by a state statute for such a tort may be recot- 
ered in the proper district court in admiralty. 



The Htjdson. 
{District Court, W. D. Pennsylvania. — =-, 1881.) 

1. SbAMEN— CONTEACT— IMPLIED TbRMB. 

Where there aro no shipping articles, and no express understanding to the 
contrary, it is the implied contract that deck hands shipped on an Ohio river 
packet engaged in the Pittaburgh and Cincinnati trade are to be returned to 
their several ports of ehipment. 

A packet in this trade shipped hands at Cincinnati and other points above, 
in Ohio, Kentucky, and West Virginia, and proceeded to Pittsburgh, and there 
the hands were put ofE the boat, the river having then frozen over and naviga- 
tion, by reason of ice, remainmg suspended for eight days. 

Held, that the boat should either hâve kept the hands on board and furnished 
them with food until navigation was reaumed, or provided them with meana to 
reach their ports of shipment. 

E.éldff'urther, that the hands were entitled to a decree for traveling costs and 
expenses, as of the date of their discharge, from Pittsburgh to their several 
ports of shipment, by the ordinary routes of travel then open, and also wages 
at the contract rate during the time required to reach said points. 

In Admiralty. 

George G. Wilson, for libellants. 

Isaac S. Van Voorhis, for respondents. 

AcHBsoN, D, J. The libellants, who are 16 in number, were 
hired, some on the 28th and others on the SOth and 31st daya of 
Jannary last, as deck hands upon the steamboat Hudson, a weekly 
packet in the Pittsburgh and Cincinnati trade. Two of thie libellants 
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shipped on tbe Hndson at Cincinnati; four at Maysville, Kentucky; 
three at Huntingdon, West Virginia ; five at Gallipolis, Oliip; and two 
at Parkersburgh, West Virginia. When running, tlie Hudson is once 
a week at Pittsburgh and Cincinnati, and twice a week at the inter- 
mediate points above named. The libellants claim that they were 
respectively hired at the rate of $25 per month for a round trip from 
and back to their several places of shipment. There is direct évi- 
dence tending to show that many of them were so hired. The re- 
spondents, however, deny that the hiring was for a round trip in the 
case of any of the libellants, and claim that when the boat was un- 
loaded at Pittsburgh they had the right to pay off and dismiss the 
crew. But they do not prétend that the libellants' terms of service 
then expired by express contract. There were no shipping articles, 
and the rcspondents' own évidence is that when the libellants were 
hired nothing was said as to the duration of their service. The boat 
reached Pittsburgh February 3d, and on that day, after the cargo was 
unioaded, the libellants were paid off and discharged. The river was 
then frozen over, and navigation between Pittsburgh and Cincinnati 
remained suspended on account of ice for a period of eight days.. 

If there was hère no express agreement as to the time of service, 
what would the law imply under the circumstances ? This subject is 
discussed by Judge Treat, of the eastern district of Missouri, in the 
well-considered case of Worth v. Lioness, 11 Pittsb. Leg. J. (M. S.) 1 87. 
It is there declared that where there are no shipping articles, and no 
prescribed voyage stated, the implied contract or légal presumption, 
when a mariner is shipped, is that he is to be returned to the port of 
shipment, and that the rule applies as well to internai as to océan 
navigation. It is true, the Lioness was a tow-boat, engaged in tow- 
ing coal on the Ohio and Mississippi rivers, while the Hudson is an 
Ohio river packet, plying between Pittsburgh and Cincinnati. But 
this différence in the nature of their employment and character of 
their voyages is, I think, immaterial. The rule as stated by Judge 
Treat is a most reasonable one, and is applicable to the circumstances 
of the présent case. When thèse libellants respectively shipped on 
the Hudson, it was undoubtedly in the contemplation of ail parties 
that the boat would return, according to the ordinary course ofthe 
trade in which she was engaged, to the varions places of shipment, and 
the libellants had a right to assume, in the absence of express noti- 
fication to the contrary, that they would be brought back. If they 
had been informed that they were liable, in case navigation should 
unexpectedly close, to be put off the Hudson at Pittsburgh without 
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means to retum to their homes, is it likely that a man of them would 
liave shipped on her ? Says Judge Treat, in the case of The Lioness, 
supra: 

"It is veiy easy for officers to state to a mai'iner deflnitely what his em- 
ployi lient is to be— whether to be discharged at the port of arrivai pr other- 
wise — if tliey wisli to limit his term of service, or reserve a right to discharge 
him before his retiirn to the port of shipinent." 

The humanity,of the rule which requires the mariner to be returned 
to his port of shipment, in the absence of an understanding to the 
contrary, is well illustrated by what befel thèse libellants. When 
théy were tu"rned off the Hudson- into the streets of Pittsburgh the 
weather wàs bitter cold. Some of them vrere insufficiently clad; 
none of them had money enough to tàke them to their distant homes. 
They were total strangers in a great city, and soon penniless. In 
their extremity some of them were compelled to seek refuge at night 
in the city lock-up, where, in charity, they were permittéâ' tO' lodge. 

It is claimed that, having received their wages and qnit the boat, 
the libellants thereby waived any further rights they mày hâve had; 
but, in view of ail the faets, I think no waiver is shown. They 
were virtually expelled from the boat, and this without justification. 
Clearly, under the circumstances, the ofiScers of the Hudson were 
bound, either to keep the libellants upon the boat and provide them 
with food until the boat resumed navigation, of else furnish them 
with means to return to their several places of shipment. The libel- 
lants, therefore, will be allowed, respeotively, traveling costs and 
expenses, as of the date of their discharge, from Pittsburgh to their 
several places of shipment, by the ordinary routes then open, and 
also wages at the contract rate for the time required to reach said 
places ; and the case is recommitted to the commissioner to ascertain 
and report the several amounts coming to the libellants under tha 
rule of compensation indicated. 
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The Freddie L. Porter. 
{Oircuit Court, D. Maine. . 18811 

1. COLLIBIOir — BtTRDBN OP PeoOF. 

In case of a collision between a sloop elose-hauled and a schooner sailing 
directly before the wind, the burden is on the schooner to account for it consist- 
ently with her innocence. 

2. EviDENCB— Absence of WirNESsES. 

The absence of important witnesses, whose présence raight hâve been secured 
by the exercise of reasonable diligence, is open to remark. 

3. Damages— Nbt FRKI0HT. 

Where a vessel, chartered by a paroi contract for a deflnite titae, ig sunk in a 
collision caused by the fault of the other coUiding vessel, and becomes a total 
loss, the net freight for the unexpired time of the charter may be assessed as 
damages. 

In Admiralty. 

Washington Gilbert, for libellants. 

Webh d Haskell, for claimants. 

LowELii, G», J. The décision of this case in the district court îa 
reported in 6 Fed. Rep. 822, and 4= Ped. Eep. 89. The Hope, a small 
sloop loaded very deep with stone, was proceeding from Cape Ann to 
Boston on a fine moonlight night, and was close hauled on the star- 
board tack, whenshe was struck ou the starboard quairter by the stem 
or bow of the large three-masted schooner Ereddie L. Porter, bound 
from Boston to the Kennebec for a cargo of ice, and sailing with the 
wind aft. The burden is on the schooner to account for the collision 
consistently with her innocence; and the defence is that the sloop 
suddenly tacked under the bows of the schooner immediately before 
the collision. 

The mate of the Porter was on deck, forward, assisting the look- 
out, and there was a man at: the wheel. Only the officer is brought 
forward as a witness. The libellants comment very severely on the 
absence of the other two, It seems that they deserted on the arrivai 
of the vessel at her port of loading ; but it would seem that, by rea- 
sonable diligence at that time, they might hâve been found. The 
libel was served only four days after the damage was done, and the 
absence of thèse men is open to remark. 

The mate testifies that, being forward on the lookout, he saw both 
lights of the sloop ahead at a distance estimated at one-eighth or one- 
sixteenth of a mile; that he otdered his own helm hard a-port, and 
the order was obeyed, and the change of course brought the port light 
of the sloop three points on his port bow and shut out the green light ; 
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then he ordered the wheel to be steadied, and went aft to loose the 
tackle of the main boom. Before he had reached his destination he 
turned and saw only the green li^ht of the sloop, by which he found 
that she had tacked and was running across his bow ; then he oMered 
his wheel td be ported agaiu, and the answer was that it was hard 
a-port; then the collision took place. The two witnesses for the 
sloop say that the last tack was made abont 20 minutes before the 
collision. 

The mate's story cannot be acourate. His vessel was sailing 
directly before the wind; the sloop was five points off, and therefore 
he could not see both her lights "ahead,"unless when she was com- 
ing into the wind to tack. If he saw them under those circumstanoes, 
he must admit that he had time to clear the sloop, for it was the 
first time he had seen her, and he was bound to see her in season; 
and he should bave put his helm to starboard. I do not mean that 
he did see a tack at that time. From his évidence alone, if it were 
uncontradicted, I should say that he or his iookout had failed to see 
the sloop seasonably, and I hâve little doubt' that the collision was 
caused by exaetly that oversight. At ail events, I agrée with Judge 
Fox that the claimants hâve failed to sustain the burden of proof. 

I bave examined the évidence as to the logs of the sloop. The 
master of the schooner was of opinion that shewas not much injured; 
but his wish was father to the thought. He took no pains to verify 
it. After the suit is brought, it is rather late to begin to array cir- 
cumstancea and inferences upon a matter thai could easily hâve been 
made certain at the time of the loss. I find the prépondérance of 
the évidence to be that the sloop was sunk and totally lost. 

The question of damages for freight is more dif&cult. The vessel 
was chartered by a paroi contract, which bound the charterer to fur- 
nish her with employment for the season, in daily or fréquent trips 
from Cape Ann or Quincy to Boston, at a certain price, by the ton, 
for stone carried. It was a single and entire eontract, which much 
resembled an ordinary time charter. The district court assessed the 
net freight for the unexpired time of the charter. Upôn the analogy 
of the insurable character of the freight under sùch a contract, and 
of the authorities cited by Judge Fox in 4 Fed. Hep. 822, though I 
think the décision may be an advance upon any ■Which has been made, 
I do nût think it is opposed to any principle, and affirm it as reason- 
able ând just. Decree affirmed. 
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The Steam-Ship Oder. 
{District Court, E. D. New York. July 20, 1881.) 

1. Collision— Négligence. 

A collision occurred in mid-owtn, to the eastward of the Grand Banks, in 
about latitude 40 degreea, 1 minute, north: longitude 38 degrees, 9 ni'nutes, 
west. Both vessels were bound to New York. One, a bark, was sîiiling at a 
speed of four or five knots an hour, close-liauled upon the wind, on a course 
north, one-half west ; the other, a steam-ship, was steaming at a speed of be- 
tween 11 and 12 knots an hour, on a course west by north, half west. A light 
west by north breèze was blowing. Edd, that, as tliere is no question in tlio 
case as to the existence of a green light displayed frora the starboard side of 
the bark, nor as to the brightnoss of the night being suflScient to render such 
light visible in tirae to avoid the collision, and aa the question whether the 
steamer was approaching the barkfrom aft in a course that rendercd it impos- 
sible for her to see the green light of the bark sooner than she did must be 
answered in the négative, the inference is irrésistible that the cause of the col- 
lision was the failure on the part of the stoam-ship to keep a proper lookoùt. 

2. LiGHTBD ToBCH — Rbv. 8t. § 4234. 

No fault can be fouad with the bark for not displaying a torch over her 
stem towards the steamer scon approaching, if the display of an additional 
light from the bark would hâve been of no avail for want of a proper lookout 
on the steamer 

3. WlTNESB. 

A mistake in regard to time and distance, in cases of this description, does 
not necessarily discrédit a witncss. 

mu, Wing é Shoudy, for libellant. 

Shipman, Barlow <& La/rocque, for claimant. 

Benedict, D. J. This action is brought to recover the sum of $22,- ' 
500, as damages for the sinking of the Norwegian bark Collecter by the 
steam-ship Oder, on the night of June 7, 1879. The place of the 
collision was mid-ocean, to the eastward of the Grand Banks, in about 
latitude 40 degrees, 1 minute, north; longitude 38 degrees, 9 min- 
utes, west. Both the vessels were bound to New York. The bark 
was sailing at the speed of four or five knots an hour, close-hauled 
upon the wind, with the proper lights burning brightly. The Oder, 
aceording to her answer, was steaming at a speed of between 11 and 
12 knots an hour, on a course west by north, half west. A light west 
by north breeze was hlowing, the sea was not heavy, and the night, 
from 12 o'elock until the collision, which occurred at 32 minutes past 
midnight, was overcast, and the stars obseured, and streaks of light 
haze alternated with clear air. 

On the part of the bark it is contended that the steamer was sail- 
ing without a proper lookout, and for that reason she did not dis- 
cover the bark until the vessels were near each other, and made no 
proper effort to avoid the bark. 
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On the part of the steamer it is contendéd thatlhè bâtk h.ad nô 
light which could by any posaibility hâve been diseovered by thos(\ 
on board of the steamer Booner than it was diseovered; that thebarli 
was diseovered at the earliest possible moment, and everything then 
possible to be done by those on the Oder to avoid the collision ■wa.3 
promptly done : 

" That no sound or signal was given by those on board the' bark, bm 
she was suffered to glide on in silence and darkness, a comparatively smHl,' 
and dark object, wholly invisible to a vessel approaching her from abaft, 
as said steamship was approaching." 

Upon thèse pleadings it may be taken as true that the steamei 
was sailing at the speed of from 11 to 12 knots an hour; that hei 
course was west by north, half west, and that the wind was west by 
north. With such a wind the bark, bound as she was' to New York, 
was, of course, sailing on the wind, and so stands the proof, The 
course of the bark, therefore, as shown by the direction of the wind, 
stated in the answer, was from north to north by west. It is proved 
by several witnesses to hâve been north, half west. 

The courses of the respective vessels are thus fixed beyond dispute, 
and they are the controlling facts décisive of the case; for if the 
speed of the steamer was from 11 to 12 knots, and that of the bark 
was from four to five knots, and if the steamer was sailing W. by N. 
^ W., and the bark N. J W., the green light of the bark, which, 
according to the undisputed testimony, was so arranged as to show 
two points abaft the beam, must hâve been visible to the steamer a 
considérable period of time before it was diseovered by those in 
charge of the steamer, and in abondant time to enable the steamer 
to avoid the bark. There is no question hère in regard to the exist- 
ence of a green light properly displayed from the starboard side of 
the bark and burning, for the light was seen by many persons on the 
deck of the steamer before the collision. Nor is there any question 
that the night was bright enough to render the bark's light visible in 
time to avoid collision, for the évidence from the steamer is that the 
night was such as to make the steamer's side lights visible three 
miles, and those of the bark two miles away. Tbe only question is 
whether the steamer was, as the answer asserts, approaching the 
bark from aft in a course that rendered it impossible for her to see 
the green light of the bark sooner than she did. That she was not 
80 sailing appears by the course of the steamer as she herself gives 
it, and the direction of the wind as she herself states it, taken in con- 
nection with the speed of the respective vessels and the undoubted 
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fact that'tlie bark was bound to the -westward, close upon the wind. 
Thèse facts oonclusively show that the green light of the bark was 
visible to the steamer as she was approaohing, and the inf erence is 
irrésistible, therefore, that the cause of the collision was the failure to 
keep a proper lookout on board the steamer. 

This conclusion, compelled as it is by the conceded facts already 
mentioned, is greatly confirmed by the évidence given by the officers 
an,d crew of the. steamer as to what occurred on board their vessel. 
Two men, as it appears, were stationed forward on the steamler to 
look ont. They stood at the stem, the stay being between them. 
One was oharged with the duty of looking out pn the starboard side; 
thé other took care of the port, side. The bark was on the steamer's 
port side. The man whose duty; it was to look out in that direction, 
60 .fàr a>s appears, never reported or saw the bark's light. He is not 
ealed as a witness, nor any satisfactory excuse given for his absence. 
The other lookout left his post forward at 30 minutes past 12, and 
went laft as far as the bridge to report to the officer on the bridge 
that the lights of the steamer were burning^brightly. The collision, 
,acoording to the answer, occurred at 32 minutes past 12. Dnring 
■some part of the two minutes^ immôdia.tely preceding the collision, 
therefore, the steamer was sailing substantiaily with out a lookout. 
,The starboard lookout says that he had returned to his post before 
•the bark's light was seéti, but he confesses that he did not see the 
ligM until after the whistle was blown, and ths whistle was not blown 
until after the light was seen by the second ofîicer on the bridge, and 
the^steamer's wheel had been ordered hard a-port. ïhis testimony 
suflBcièntly, I think, aecounts for the fact that the bark approached 
fle near the steamer without being seen by the lookouts. 

There is also testimony which niay be considered ag acoounting for 
the faiiure of the second ofBcer on the bridge to Bee the bark sooner 
than he did, for it appears that the captain had left orders to be 
icalled if the weather changed. . After half-past 12, the second officer 
eôhéluded that it was proper to idform the master, and he called the 
fouirth officer to tliè bridge. .The fourth officer ïCame upon the bridge, 
-and wus directedib^ the second officer to inform the master that the 
weather had changed. The fourth officer replied, "It is nice and 
■elear; you ean see the; horizon still." The second officer looked and 
saw the horizon too, and at the same rapipent, as he says, "I saw 
the fla^h :of the light." The occupation of the officer in charge of 
the deck in scaniiing the heavens, and discuasing svith the fourth 
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officer the condition of ihe veather, may well bavebeentlie reason 
■why his eyes did not sooner catch the bark's light. 

To the argument based upon the courses and speçd of the re-. 
spective vessels, as the same are admitted or proved beyond a doubt,, 
it is answered, in behalf of the steamer, that - this theory is incon- 
sistent with the testimony of those on board the bark ii) regard. tft 
seeing the steamer 's green light as she approached-i Manifestly,- 
however, the green light of the steamer was ..visible to those on board 
the bark at some time before theiOoUision. A mistake in the stateq 
ments of the witnesses for the bark in respect to seeing the greeu; 
light of the steamer is, therefore, a mistake of time and distance ; 
and a mistake in regard to time and distance, in cases of thisfâ^-r 
scription, does not necessarily discrédit a witness, Besides, there is 
in this case testimony drawn from witnesses prpduced hy the steamer 
tending to show that the ranges of the side lights ot the steamei: 
crossed each other inside the steamer's stém, in whieh case; it :would 
be possible for those on the bark to see the steamer's green light 
when approaching at a considérable distance on the course given by 
the answer. : /i 

Stress bas been laid by thô advocate f or ■ the steamer upon lan- 
guage used by the .crew of the bark in speaking of the 8teamer,'as 
indicating that the steamer was approaching from aft; and when she 
oould not see the side lights of the bark. But the expressions "an' 
gling forward," "up on our side," "almost along-side," "right alongi 
side," "standing forward," and the like, dô not appear to me to be 
inconsistent with the description of the cdursea of the vessels as fixed 
by the answer, the concéded direction of the wind and the weather, 
and speed of the two vessels, Besides, it must be remembèred 
that the expressions referred to are those used by the interpréter to 
give his idea of what the Norwegian phrases, used by the witnesses, 
were intended to mean, and cannot be too implicitly relied on. So^ 
too, importance is attached by the claimantsto the line drawn by the 
seamen of the bark to represent the course of the. steamer wh;en>âr8t 
seen by them. Tliat line may very well represent the direction of 
the blow given by the steamer after the wheei of the steamer had 
been put hard a-port, and that of the bark hard a-starboard; but it 
oannou truly represent the relative bearing of the courses ôf the re-» 
Épective vessels as they were approaching eachr other, f ojr thg course 
marked for the steamer being, as the answer istates, we,st by inorthî 
half west, would make the course of the bark about northwest, — an 
impossible course with the wind as given by the steamer. 
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In regard to tie averment of the libel that shortly after the mast- 
head light of the steamer was seen, ail three of the lights were pre- 
sented to view, and she was coming for the stern part of the starboard 
quarter of the bark, I do not see that it is neoessarily inconsistent 
with the fact that prier to the time when the bark was seen by the 
steamer the steamer was approaching within the range of the bark's 
green light. But if this allégation of the libel be irreeoncilable with 
the statement in the answery the steamer surely bas no cause to eom- 
plàin if the case be determined upon a theory in harmony with the 
statements of the answer rather than those of the libel. 
■ The concluBioti I bave arrived at, that the bark's green light was 
viaibife to those on the steamer at a sufficient distance to enable the 
steainer to avoid th«bark, and that the want of a proper and constant 
lookout on bo'àrd the steamer was the cause of her omission to see the 
bark's light a& soon as it beoàme visible, and her conséquent failure 
to avoid the barkj renders it unnecessary to détermine whether there 
was a f urther f ault' on the part of the steamer in putting her helm 
hard a-port at the instant of seeing the light^ upon the assumption 
that the light was that of a steamer passing them to port, instead of 
ûtsi determining the character of the light. 

The views already expressed, of course, dispose of the point taken 
against the bark that she was in fault fornot displaying a light over her 
stem towards the steamer seen to be approaching. If, as I bave found, 
the want of a proper and constant lookout on the steamer was the 
only reason why the bark's green light was not seen in time to avoid 
her, the display of an additional light from the bark would bave been 
o' no avail; and, moreover, as I hâve found, the respective courses 
of the vessels were such as to render the bark's green light visible 
to the steamer; and if, as the witnesses for the steamer said, the 
night was such as to enable that light to be seen at a distance of two 
miles, there was nothing to lead those on board the bark to suppose 
the light they were displaying to the steamer would not be seen by 
those on board the steamer, and they were justified, therefore, in 
assuming that the collision would be avoided by timely action on the 
part of the steamer. 

I find no fault, therefore, on the part of the bark, and I am of the 
opinion that the steamer is whoUy responsible for the sinking of the 
bark. The libellant must, therefore, bave a decree for the amount of 
his damages, with an order of référence to ascertain the amount. 
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Teefz V. Kkiokebbookeb Life Ins. Co. of New Toee. 

{Circuit Court, D. New Jeriey. 1881.) 

1. JuBiSDiCTioN — Fraud. 

A court of equity will grant relief against a judgment at law on the ground 
of fraud, whether the fraud was in the transactioUj or the instrument on 
■which the action arose, or in the trial and the mauuer of obtaining the judg- 
ment. 

2. Sajibt-Pbactice in Equitt — Bills for a New Thial. 

It is the practice in equity, when the prayer of the bill is for an injunctiop 
and for gênerai relief, after a judgment at law, unless the case discloses some 
defence peculiarto courts of equity, and which would be unavalling at law, to 
set aside the judgment, and leave the parties to a new trial in the original 
forum. In efEect, such a bill is an application for a new trial. 

Coult ê Howell, for défendant. 

Â. Q. Keashey d Sons, for complainant. 

Nixon, D. J. The bill is filed in this case by the complainant to 
set aside a judgment recovered in this court at the term of Septem- 
ber,' 1877, on the ground that it was obtained by fraud. The défend- 
ant has put in a gênerai demurrer, which admits ail the material 
averments of the bill of complaint. The only question, therefore, is, 
are thèse sufScient to maintain the suit? 

The bill allèges that on the twenty-seventh of September, 1877, 
the défendant recovered a judgment against the complainant for the 
sum of $12,201.01, in an action of assumpsit, which was founded 
upon two policies of insurance on the life of her late husbund, Chris- 
topher Trefz, one for $2,500 and the other for $8,500, both issued Sep- 
tember 6, 1873, in favor and for the beneât of his wife, the défend- 
ant ; that the policies on which the judgment was obtained had been 
received in exchange for two prior policies — one for $3,000, issued 
May 25, 1867, and the other for $10,000, issued March 18, 1868; 
that upon issuing the two later policies it was agreed, in writing, 
between the défendant and her husband and the complainant, that 
the statements in the application for the former policies were true, 
and were the basis for the contracts of the policies ; and that it was 
expressly provided that the new policies were granted on the faith of 
said statements, and that if any of them were untrue, the said poli- 
cies should be void; and that they should be void if the deaih of the 
insured should be caused by the habituai use of intoxicating drinks ; 
and that among the statements that thus formed the basis of the new 
contracts, and on the faith of which they were made, were assertions 
v.8,no.4— 12 
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by the said Christopher that he was sober, and had never been sick, 
and had never had spitting of blood, or àny of the other diseases 
mentioned in the said statements< 

The bill further allèges that the complainant resisted the payment 
of the said policies, after the death of the insured, because it had 
reason to suspect that béfore and at the time of obtaining the ârst 
policies the said Trefz was an habituai drunkard, and had procured 
the policies by false statements, and had continued to be a drunkard 
after the later policies were issued, and that he brought about his 
death by the habituai use of intoxicating drinks; that in preparing 
for the trial of the case at law.it made every effort to obtain proof of 
thèse facts, but without success, so far as the matter of intoxication 
was concerned, but learned that he had been afflicted with sun-stroke, 
which he had concealed in obtaining the later policies, and that on 
the trial the complainant was obligedto abandon the detence of death 
by the habituai use of intoxicating drinks, and rely only on showing 
that the contracts were void by rèason of the untruth of the state- 
çaent of the insured that he was never sick, in which defence it was 
unsuccessful. 

The bill then states that during the spring of 1880 complainant 
ascertained, on what is believed to be abundant proof, that thé said 
Christopher, for a long time prior to 1873, when he obtainéd the liew 
policies, had been a eonfirmed and habituai drunkard, and hadgreatiy 
impaired his health by gross habits of intoxication, which rendered 
him liable tô the sùn-stroke, the eoncealment of which was the 
ground of defence urged in said trial; that the défendant, when the 
policies were renewéd in her favor, well knew the physical situation 
and habits of her husband, and that the policies were obtainéd by 
the fraudulent eoncealment thereof; that the said habits of intoxir 
cation continued and increased coûstaûtly after the re-issue of the 
sâid polices, and caused the death of the insured during the year 
1876 ; that he was in the eonstant habit of being drunk day by day, 
and became subjeot tô delvriùm tremens, which rendered. him very 
violent in his family, and ràpidly undermined hiè health, and speed* 
ily caused his death; that the said défendant and the members of bis 
household were perfectly aware of his condition, but expecting to 
obtain the aînouiit of the policies from the complainant upon his 
antieipated death, shô took pains to conceal his condition from the 
public, and especially from thei agents of the complainant, who, as' ehe 
knew, were making strenuous efforts to obtain proof of the facts 
which were suspected, but not actually known, in order that they 
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lûight be proved on the trial ; that the physicians wlio had attended 
him, and who were well aware of his condition and habits, had died 
shortly before the trial, and she, knowing that the facts could not be 
reached through them, concealed as far as possible his true condition 
from the physicians who attended him towards the close of his life, 
and who were called as witnesses in her behalf ; that she herself was 
a witness on the trial, and in her testimony studionsly concealed 
the faot that he had been suffering with delirium tremens and spitting 
of blood, and that his death was caused by his habits of intoxication, 
and gave an account of his sickness entirely inconsistent with her 
own knowledge of his condition, and that she congratulàted hérself 
npon the successf ul concealment of thèse facts when the policies were 
obtained and the payment recovered ; and that, upon the discovery of 
the foregoing facts, the complainants obtained the affidavits of Chris- 
tina Sitzman, Catherine Engle, and Frank Ehehalt, made in April, 
1880, and annexed to the bill of complaint, with the view of obtain- 
ing a new triai, and made application to the court for the same, 
which the court declined to grant, in view of the pending writ of 
error. 

The prayer of the bill is that the judgment against the complain- 
ant may be declared to bave been obtained by fra,ud ; that the défend- 
ant may be restrained by injunction from causing any exécution to 
be issued thereon, or from enf orcing the same in any manner against 
the complainant, and that the complainant may hâve such other and 
further relief as shall be agreeable to equity and good conscience. 

The gênerai ground on whioh relief is sotight in this case is that 
the two policies of insurance,.on which the judgment is founded, were 
obtained by the fraud of the défendant and her deceased husband; 
that the fraud was unknown to the complainant at the time of the 
trial, although it was suspected, and efforts were made to find évi- 
dence of it ; and that it was known and concealed by the défendant 
on the trial, so that the verdict was fraudulently obtained in her favor. 

There is no question about the juxisdiction of a court of equity to 
grant relief against a judgtnent at law on the ground of fraud, 
whether the fraud was in the transaction or the instrument, on which 
the action arose, or in the trial and the manij.er of obtaining the 
judgment. The whole subject was carefully considered iii the case of 
The Ex'rs of Poivers v. The Adm'r ôf Butler, 3 Gr. Ch. 465, in which 
it was held that where facts existed which rendered it inéquitable in 
the plaintif at law to enforee his judgment, and thèse facts could not 
avail the, défendant, elther by veason ofthe rigicl rules of ln,w, or bj 
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fraud or accident, or by reason of their being unknown to him in 
time for that purpose, without any fraud or négligence on his part, 
«quity would restrain the plaintiff by perpétuai injunction from pro- 
■ceèding upon the judgment, or vrould otherwise relieve against it. 
Such jurisdiction, with the proper limitations upon it, was never 
more tersely or clearly stated than by Chief Justice Marshall, in the 
Marine Ins. Co. v. Hodgson, 7 Cranch, 836 ; 

" Without attempting," says the learned judge, " to draw any précise line to 
which courts of equity will advance and which they cannot pass, in restrain- 
ing parties from availing themselves of judgments obtained at law, it may 
safely be said that any fact which clearly proves it to be against conscience 
to exécute a judgment, and of which the injured party could not hâve availed 
himself in a court of law, or of which he might hâve availed himself at law 
but was prevented by fraud or accident, unmixed witli any fault or négligence 
in himself or his agents, will justify an application to a court of chancery." 

See, also, Tompkins v. Tompkins, 3 Stock. 512; Freeman on Judg- 
ments, § 491; Inswrance Co. v. Field, 2 Story, 59. 

The learned. counsel for the défendant, while admitting, on the 
argument, the gênerai jurisdiction, insisted that there was nothing 
in the structure of the bill in the présent case which authorized the 
court to treat the suit as an application for a new trial on account 
of newly-discovered évidence. 

The spécifie prayer undoubtedly is that the judgment be set aside 
on the ground that it was obtained by fraud. But there is also a 
prayer for an injunction and for gênerai relief, and under thèse it 
has been the practice in equity, unless the case disclosed some defence 
peouliar to courts of equity and which would be unavailable at law, 
to décline to go further than to set aside the judgm'ent and leave the 
parties to a new trial in the original forum. This is especially so 
when the prayer of the bill is for an injunction ; bills of which sort, 
says Judge Story, are usually called bills for a new trial. Story, Eq. 
Jur. § 887. 

Eegarding the case as in effect an application for a new trial, do 
the allégations of the bill authorize the court to interfère with the 
judgment? 

As the alleged newly-discovered évidence is a légal and not an équi- 
table defence, the only questions are whether it is sufficient, if true, 
to prove fraud and injustice in the judgment, and whether the com- 
plainant has shown due diligence in the effort to procure the testimony 
for Ihe trial ? 

1. T-iie complainant states in the bill of complaint that more than 
two years after the judgment, to-wit, in the spring of 1880, it ascer- 
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tained, on what is believed to 'be abundant proof, that the assured, 
Trefz, for a long time prier to 1873, when he obtained the new- poli- 
cies of Insurance, had been a confirmed and habituai drunkard, atid 
had greatly impaired bis health by gross habits of intoxication, whieh 
rendered him liable to the sun-stroke, the concealment of which was 
the ground of defence urged on the trial ; that the défendant, Ohris- 
tina Trefz, when the policies were renewed in her favor, well knew 
the pbysical situation and habits of her husband, and that the re- 
newal was obtained by the fraudaient concealment thereof from the 
complainant; that the said habits of intoxication continued and in- 
creased constantly after the policies were issued, and caused the death 
of the insured during the year 1876; that he was in the constant 
habit of being drùnk day by day, and became subject to delirium 
tremem, which rendered him very violent in his family, rapidly under- 
mined his health, and speedily caused his death ; that the défendant 
was perfectly aware of his condition, but expecting to obtain the 
amount of the policies upon his anticipated death she took pains to 
conceal his condition from the public, and especially from the agents 
of the complainants, who, as she knew, were making strenuous efforts 
to obtain proof of the facts, which were suspected but net actually 
known, in order that they might be proved upon the trial ; that the 
physicians who had attended him, and who were well aware of his 
condition and habits, had died shortly before the trial, and she, know- 
ing that the facts could not be reached through them, concealed as far 
as possible his true condition from the physicians who attended him 
towards the close of his life ; that as soon as thèse facts were discov- 
ered the complainant obtained the several affidavits of Christina Sitz- 
man, Catharine Engle, and Frank Ehehalt, tendiug to establish the 
foregoing material allégations of fraud, which were first used in the 
court on an application for a new trial, and are now annexed to the 
bill of complaiat and form a part thereof. Whilst the demurrer of 
the défendant does not admit the truth of the mère pro forma charge 
of fraud in obtaining the judgment at law made in the complainant's 
bill, it does admit the truth of every fact slated which goes to estab- 
lish the fraud; and if the foregoing statements must be accepted as 
true, they are quite sufficient to justify the court in enjoining ail 
further proceedings upon the judgment until at least some further 
investigation into their truth can take place. 

2. There is more difficulty about the question of the use of due dili- 
gence. I wish that the bill had been more speciûc in this regard. It 
itérâtes and re-iterates its use, but I should hâve been better satis- 
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fied if it had told ub more definitely what was done and in wliat par- 
ticular directions tbis large aotivity eXpanded itself . 

However, as most of the important facta are alleged to be within 
the Personal knowledge of the défendant, and the charge is tliat she 
bas carefully concealed them from the complainant, I think the latter 
is entitled to a discovery. The demurrer is therefore overruled, and 
the défendant is allowed 40 days in which to put in her answer. 



PiiATT, Assignée, v. Pbeston and another. 

' (Circuit Court, S. D. New York. June 20, 1881.) 

1. PiiACTxcE— Appeal— Rev. 8t. § 4982. 

Under section 4982 of the Revised Statutes, the flling of a pétition of appeal 
is an entry of the appeal. ' '■ 

2. Same— Ftling of Teak8ceipt — Rbv. St. } 4981. 

Under section 4981 of the Revised Statutes, an appeal was claimed by the 
plaintifl from a decree of the diatrict court, and due notice given to the clerk 
and the defehdant's solicitor. Oh the aame day as that on whicli siioh no- 
tice was given, a citation was signed by the district judgo and served. Held, 
, that the transpript of the record from such district court was flled in tinie, if 
filed at any tirne during the term at which the citation was made returiiable. 

B. F. Tracy, for the motion. 

A. Blumenstiel, o^T^oseà. 
• Blaïchpord, C. J. The decree below was entered October 7, 1880. 
Under section 4981 an appeal was claimed by the plaintifï, and due 
notice given to the clerk and the défendants' solicitor, October 15th, 
On the same day, a citation, returnable on the first Monday of April, 
1881, waa signed by the district judge and served on the defeudant's 
solicitor; a bond on appeal being also filed and approved, and the 
appeal allowed. On the twenty-fifth of October a pétition of appeal 
was filed by the plaintiff in this court in due form, and a copy 
thereof was, on the same day, served on the défendants' solicitor. 
No trahscript of the record from the district court having been filed 
in this court by May 24th, the défendants move to dismiss the appeal. 
The transcript was prepared in the district court clerk's office by the 
eighteenth of March, but the feés therefor were not paid. As an 
excuse, the counsel for the défendants déposes that he was not in- 
tentionally guilty of lâches, but delayed filing the transcript beeause 
hei belieVed the case could not be heard bef ore next October; He 
states that he is now ready to file the transcript, and prays to be 
allowed to do ao. 
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It 18 provided by section 4982 that the apçeal shallbe — 

^'Euteied at the term of tlie circuit court which shall be held within the dis- 
trict next after the expiration of ten days from the time of elaiming the same." 

A term of the circuit court began October 18th. If the filing of 
the pétition of appeal was the entry of the appealj then the appeal 
, was entered in time, and this court bas jurisdiotion of it. Perhapa 
the citation ought to hâve been made returnable at the term com- 
mencing the last Monday of February, but that is of no importance 
now. The défendants permitted that term to pass, and waited untii 
now, in the April term, before making this motion. I think the 
filing of the pétition of appeal was an entry of the appeal within sec-- 
tion é982. It is still the April term, and still in time to file the 
transcript àt the term to whioh lihe citation -was returnable. The 
plaintif! ought to be ailowed to file the transcript now, and ten days 
will be given for that purpose. . , , 

An order may be entered grantihg the niotion to dismiss unless 
that shall be done. 



Sus ». The Eogeb Wiluams Ins. Co. 

{Circuit Court, D. Neio Hampshire. June 24, 1881.) 

1, EQniTABLS ReI(Ief — PRmorPAJj iND Agent — Fma Ikburaitçb '— MimjAii 

îilSTAKB. ■ : , • . I . 

C, an agent for several Insurance companiea, wàs accustomed to send to S., 
an agent for the défendant company, suoh applications a«;hiB own companies 
rejected. Thp course of business hetween thena was for 0. to fojrward the ap- 
plication to S., and, if it was acceptéd, S.'sènt C. a policy, which, u^ion the 
payment of a premium, C. deliVéred, and waa allowed a perceiitàge of such 
premium as his commission. One such application was made hy amortgageie 
for the purpose of insuring his interest in the mortgage, hut, through a mis- 
take as to the law applicable to the case, the application was made to réad as 
thoughit were one made by the mortgâgor/piayable, in casle of ioss, to the 
mortgagee. The policywas'issuedcontainingthenameof theniortgagoras the 
assured. On a biil being brought;by thciporteagee to reform the policy, allège 
ing that it was issued to the mortgagor through tlie mistaké of C., who is 
averred to hâve been the agent of the défendant; that there hàs héeu 4 Ioss 
, ■ and due proof theieof , and praying jpayment of the Ioss and général relief, JiM, 
that (1) on thèse fi^ctB C.waii the agent of thedefendanti (2) aroistalfje brought 
about by the erronepns représentations as to the law in the preipises, of such 
agent, a làwyer, whiie àctidg as agent, iday he corrected in equitr. ' ' 

2. Principal anC Agent. 

The principal is bound by the knowledge of his agent obtainedi in the courge 
of his employment. ,, ,■ 

W.J. Cppela,nd, for complainant. 
, <?. p. Quarts aud Samwl G. Eastmant, fçT ^efendjaut. /> 
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LowELL, C. J. The plaintiff, residing at Ossipee, held two mort- 
gages upon the house of Abram Cole, at Grafton, aud applied, in 
January, 1874, to Buel C. Carter, of Wolfborougb, to insure bis 
interest as mortgagee. Carter was agent for some Insurance com- 
panies and was applied to in that obaracter, ând promised to place 
the risk in a good company. He was not the agent of the défendant 
Company, except that Kufus P. Staniels, Iheir gênerai agent for 
Concord and the vicinity, had asked him to send to him any risks 
which he did not place in bis owo companies. This had been done 
in several instances before 3874, and the course of business was for 
Carter to forward the apph'cationa or memoranda of a risk to Staniels, 
and if it was accepted Staniels sent Carter à policy, which Carter 
delivered on payment of the premium, and was allowed 10 per cent, 
of the premium for his commissioni. < 

In April, 1874, in pursuance of the request of the plaintiff. Carter 
made oîit a paper, which may he copsidered to be an application. 
It ia, in form, an agent's daily mémorandum. It is headed Germania 
"Pire Insurance Co.," and proceeds: 

"Insurance is granted to Abram Cole, of Gorham, N". H., on two-story frame 
dwelling-house, ell and barn connected, oceupied in summer season for summer 
boarding-house, and in winter by assured as dweUing-house, $1,500; on fur- 
niture therein, $500. Situate near Gorham village, on the road to Randolph, 
îf. H. Payable, in case of loss, to George B. Frost, [this should be George B. 
Sias, and is so in the policy,] of Ossipee, as his interest may appear," 

On the back are many particulars of the situation of the property, 
with a diagram, etc. This paper appears to bave been sent to Car- 
ter's correspondents in Boston and to bave been rejected by them, 
and then to bave been enclosed to Staniels, who accepted the risk 
and issued a policy, dated May 1, 1874, insuring Cole for two.years, 
payable to the plaintiff as- his interest should appear. This policy 
he sent to Carter, who sent it to Sias. Carter reeeived the premium 
and paid it to Staniels, after deduoiing his commission. Pive hun- 
dred dollars was insured on the fumiture, in which Sias had no 
interest. This would seem to be a mistake of Carter's. Sias paid 
the premium himself and intended to insure his own interest, and 
had no authority or request from Cole, the mortgagor, to insure the 
equity. He called Carter's attention to the form of policy and asked 
him if it insured his interest and that only, and was informed by 
him that it did. The buildings were destroyed by fire in July, 1875, 
and Sias brought an action, which Was removed to and tried in this 
court, Judge Shepley presiding. The company proved that Cole haà 
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procured insurance af ter the date of this polioy, and insisteJ that this 
act avoided it, under one of the conditions in the poliey. Tlie court 
ruled, for the purposes of the trial, thàt under the circumstances 
substantially hère above stated; as I tinderstand, the poliey might be 
considered to insure the plaintiff as mortgagee, if the jury believed 
the facts to be as stated. A verdict was rendered for the plaintiff, 
which I afterwards set aside, holding that, as the poliey was written, 
there was a breach of the condition agàinst further insurance by the 
assured, because Cole was the person referred to by those words. 
That action is still on the docket. This bill is filed to reform the 
poliey, alleging that it was issued to Gole by the mistake of Carter, 
who is averred to hâve been the agent of the défendants ; that there 
has been a loss and due proof thereof. It prays payment of the losB 
and gênerai relief. I understand by the argument that no claini is 
made for the loss of the fumiture, though the bill is framed to ask 
for that also. The answer dénies that Carter was ever the défend- 
ants' agent ; dénies that he ever assumed to act as such, that he ever 
asked for other or différent insurance from what he received, or that 
the plaintiff himself ever asked for a différent kind of poliey. As to 
the loss and proof received, the answer is as f oUows : 

"The défendant admits that the buildings insured by said poliey were 
destroyed by iire on the twenty-ninth day of July, 1875, but whether ^ithout 
fraud or net the défendant does net know; and, that Cole made a proof of loss 
in due form for the proof of his claim, making oath that he was entitled to 
recover of the défendant, which proof the défendant understands and helieves 
was forwarded to the plaintiff and adopted by him." 

There is no doubt that Carter was a sub-agent of Staniels, the 
gênerai agent of the défendant company, with authority to forward 
applications, deliver policies, and reçoive the premiums. This, ac- 
cording to the statute law of New Hampshire, makes him the agent 
of the company and not of the insured in framing the application. 
Gen. Laws, c. 172, § 3. 

" If any company shall issue any poliey, upon an application prepared by a 
third person assuming to act as their agent or otherwise, they shall be afCected 
by his knowledge of any facts relating to the property insured as if t^ey were 
stated in the application." 

I cite it from the General Laws for convenience, though they were 
compiled after the date of the poliey, being a re-enactment of the 
former statuts. The words "or otherwise" seem rather broaid. I 
suppose they mean that, although the third person should hâve made 
no spécial représentations of agency, he is pro hoc vice the agent of 
the company rather than of the assared. Carter understood, I think. 
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that he was the agent. ofStaîiïels in forwarding the mémorandum, 
and Staniels underatood that he was the agent of the âssured; and 
Sias never appointed Mm his agent, or supposed him to be such. 
He was in law and in faot the agent of the oompany. Union Trust 
Ins. Co, V. Wilkinson, 13 Wall, 222; Ins. Go. v. Mahone, 21 Vf nll. 
l'52 ; iV. J. Life Ins. Go. v. Baker, H U. S, 610, ^/ 

There is no serions doubt that Catter, and Sias made a mistake of 
law, and that Sias made i*;*hrough the représentations of Carter, 
who was a : lawyer as well as an insurance agent. In such a case, 
if Carter was; agent of the company, a mistake of law, brought. aboui 
by his représentations, may ;be cOTrected in equity, Oliver v. Mutual 
Corn. Ins. Gol^ Gurtis, 277; Woodbury Savings Bank y. Charter Oak 
Ins. Go. 31 Conn. 517; Longhurst v. Sta/r Ins. Co^ 19 lowa, 364; 
5rteZi V. In«. Co. 98 U. S. 85. 

The défendants insist that there was no mutual mistake in thia 
case, because, though it should be admitted that Carter was their 
agent to make and forward applications and deliyer policies and 
receive premiums, still thftionly risk which they took was that which 
was presented to them by the mémorandum- To reform the contract 
would, therefore, be to make one which perhaps they never would 
hâve made. It is not like a case where the policy is issued to the 
right person and the compâny rely on some f ailure to make due dis- 
closure, and are met by évidence that their agent received notice of 
the facis. Carter, they say, was not their agent to make the contract, 
and therefore not their agent to make a mistake in the substance of 
the contract. This argument, though forcible, assumes too barren a 
view of the statute and décisions which I hâve cited. Under thèm. 
Carter was the défendants' agent to receive the proposai, and what- 
ever he knew is conclusively presumed to hâve been known by the 
company; therefore the company knew that the application was for 
insurance upon Sias' interest as mortgagee, and in issuing this policy 
under took to comply with the application. To state it in another 
way. Carter was the agent of the défendants to complète the con- 
tract by delivery of the policy, and they are bound by his représenta- 
tion that the policy insures the plaintiff as mortgagee. The record 
contains some évidence of the loss and of the proof of loss, and I do 
not understand from the answer and the arguments that the merits 
of the case are disputed. The complainant is therefore entitled to 
recover the sum of $1,500 and interest. 

Decree for the complainant. 
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Sus V. EooBE' Williams Ins» Co. 

{Circuit Court, D. Hev) Hampshire. June 29, 1880.) 

1, H!Q1!ÎTKACT8— CONSTKUCTION. 

Where the meaaing of the térms of a written ,contract is clear, évidence of 
estrinsic circumstances is inadmissible for ttie purpbse of varying such liiçan- 
.: ing. 

3. SamB— FlllB INSDRAUCE— MOUTGAOOB AND MoETOAGEK. 

The policy in suit, by which the dwelling-hoiise and fumiture of 0. wa» 
insured, was payable, in case of loss, to S. One of the conditions in the policy 
tràs that if the assured should sùbsequently make àny other insurànce on the 
property, without the assurer's consent, thé policy siiould be void. • There was 
évidence that B., the plaintifC, held a mortgage on the house, and that he pro- 
cured the insurance and paid the premium. Ç. procured insurànce on his 
interest as mortgagor after the date of this policy. Hdd, the meaning of the 
contract olearly is that C. is the assured ; and, this being so, évidence of extrin- 
sic circumstances is inadmissible to change it. 

Éy the policy in suit, Abraham Cole was insured $1,500 on his two- 
fltory dwelling-house, ell, and barn connected, occupied in the sum- 
mer season for a summer boarding-house, and in the winter by the 
assured as a dwelling-house, situated near Gorham, New Hampshire, 
and $500 on houàehold fumiture in the house and ell, payable in 
case of loss to George B. Sias, "as his interest may appear." [t was 
stipulated that "if the assured shall hâve, or shall hereaftôï make, 
any other insurance upon the property insured, or any part thereof, 
without the consent of the company in writing," the policy should be 
void. There was évidence that Sias, the plaintiff, held a mortgage 
on the house ; that he had procured the insurance through à sub- 
agent of the company and paid the prëmium. The principal agent, 
who issued the policy at the réquest of the sub-agent, did not know 
who procured the policy or who paid the premium. Cole testified that 
he procured insurance on his interest as mortgagor after the date of 
the policy. The iearned judge ruled, for the purposes of the trial, 
that the insurance was on the interest of the plaintifiE as mortgagee, 
and would not be affected by the insurance af terwards made by Cole ; 
and a verdict was taken for the plaintiff, subject to the opinion of the 
court upon this question. The défendants moved for a new trial be- 
fore Judge Lowell. 

S. C. Eastman, of Concord, for défendant. 

W. J. Copeland, of Great Palis, for plaintiff. 

LowELL, C. J. This case has been tboroughly argued, and ail the 
authorities which I shall refer to hâve been cited by counsel. 

The first point taken by the plaintiff is that the construction of tho 
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policy is to be governed by the laws of New Hampshire, wliicb is true 
in a certain sensé; and it maybè that the statutes of New Hamp- 
shire will give some assistance to the plaintiff in case of a new trial. 
But the décisions of the courts of New Hampshire, excepting upon 
points arising under a statute, are not binding aùthorities in the 
courts of the United States in aacertaining the meaning and effect of 
a cbntract of insurance Carpenter v. Providence Ins. Co. 16 Pet. 501. 
I do not under stand that this point is of any spécial importance in 
this case. In so far as the right to niaintain action at common law 
isconcerned, the law of New Hampshire will goyern, and that law, as 
I undexstand it, permits an action by the mortgagee when he bas paid 
the premium. Chamberlain v.N. H. Ins. Co. 55 N. H. 349. The law 
of this country bas been sôttled, with little or no différence of opin- 
ion, so far as I know, that when the interest of an owner of afa equity 
of rédemption is insured, and the loss is made payable to the mort- 
gagee by the terms of the policy or by an assignment of the policy, 
an équitable right is maintained, which is subject to be defeated by 
his acts in contravention of its conditions. It is enough to cite dé- 
cisions which must cpntrol. my own. , Bâtes v. Equitable Ins. Co. 3 
Cliff. 215; 10 Wall. 83; Johixson Y..North British Co. 1 Holmes, 110, 
111, ■pei Shepley, J. 

The phrase, "as his iiiterest may appear, " does not affect this ques- 
tion. It means that the company .will. pay the mortgagee tp the extent 
of his lien or charge upon the premises. Franklin Sav.Inst. v. Cent. 
Mut. Co, 119 Mass. 240; Foote y.. Hartford Fire. Ins. Co. Id. 259: 

The fact that the mortgagee prooured the policy and paid the pre- 
mium without Consulting the mortgagor,appears upon Judge Shepley's 
miputes. Whether the mortgagor gave authority for such action, or 
whether there was a subséquent ratification by the mortgagor, does 
not appear, and may be of importance hereafter in ascertainiug the 
yalidity of the policy; but the construction of the contract clearly is 
that the mortgagor is the assured. Thus it i^ said that the house is 
occupied by the assured, meaning the mortgagor. This being so, a 
court cannot hold that the eflfect or construction of the policy is varied 
by the extrinsic circumstance that it was procured by the mortgagee. 
Not only is it inadmissible to change the contract by paroi, but there 
is no reason to suppose that the parties intended to make any other 
contract than that which they entered into, or that the company wpuld 
hâve agreed to assure the mortgagee. Graves v. Boston Ins. Co. 2 
Cranch, 419 ; Woodbury Sav, Bank v. Charter Oak Ins. Co. 29 Conn. 
374; Livingstone v. Western Ins. Co. 16 Grant, Ch. 9. 
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The only cases cited which assist in the least degree the plaintiff's 
contention in this respect are Chamherl.avi v. N. H, Ins. Co» 55. N. H. 
249, and Poster v. Equitable Mut. Ins. Co. 2 Gray, 216. 

In the former of thèse cases, the court, expressing a somewhat strong 
dissent from a class of décisions conceming mu tuai companies in which 
it had been beld that an action could not be maintained'in the namë 
of the mortgagee unless he had -given a new note, decidgid that as 
against a stock company sucâ an action might be maintained when the 
mortgagee had paid the premium. The décision upon the merits holds 
the mortgagee bound by the acts of the mortgagor, though relieyable 
to some extent by statute. 

In the second case, — the action by a mortgagee against a mutual 
insurance company who had assented to an assignment of à policy as 
security to a mortgage, and had taken from him a written agreement 
to pay ail assessments which might be made upon the policy, — the 
court held that a new contract had, in effect, been made with the mort- 
gagee, and that he would no longer be bound by the acts of the mort- 
gagor, done without his knowlege and consent. This décision reached 
a very just resuit, by Teasoning which is not f ully developed ; but 
probably sométhing in the nature of an estoppel was thougfat to hâve 
arisen. That case has been often cited in Massachusetts, but ' has 
as pften been held not to govern a case like the présent.' For instance, 
where the mortgagee who had originally been insured agreed to a. 
change of the policy into the form now in question, upon the verbal 
assurance of the agent of the company that it would be equaily safe in 
ail respects, the gênerai rule was followed. Fitchburg Sav. Bankv. 
Amazon Ins. Co. 125 Mass. 431. 

The gênerai rule is fuUy established, and governs courts of equity, 
unless there has been fraud or mistake in framing the contract. It is 
often harsh in its opération, and is now modified by many of the best 
companies. In the absence of any such modification in this policy, 
I must hold, as I am sure Judge Shepley would hâve held, that there 
must be a new trial. 
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Canada SovTHEBN Bt. Co. r. Intebnatiokal Bbidoe Oo. and 

another. 

{Biêtriet Court, É. JD. New 7<rrk. 1881.) 

1. ThB iHTBBNATIOIIAIi BbIDOB ComPAHY— AcT OF 1870. 

The act of congress pasaed in June, 1S70, providing, among other things, 
that "ail railway companies desiring to use the said bridge ghall hâve and be 
entitled to equal rights and privilèges in thé passage of the same, and in the 
use of the machinery and flxtures thereof, and of ail the approaches thereto» 
under and upon such terms and conditions as sball be prescribed by the district 
court of the United States," etc., does not confer upon such court Jurisdiction 
over a controversy relating solely to the compensation which is due the corpo- 
ration for the use of the bridge. 

2. POWBB TO HEauIiATB COUMBROB. 

Where a corporation incorporated by the législatures of Canada and New 
York for the purpose ot building a bridge, oonstructs it. In part, over public 
navigable waters of the United Btates, it seems that congress, under the power 
conferred upon it by the constitution to regulate commerce, lias the right to 
prescribe what compensation it shall charge for its use. 

3. Congress — DBLaaATioif of Adthoeitt — Jodioiai, Fdîîctions. 

As the exercise of judicial functions alone is involved in determlning the 
amount of such compensation, congress can confer the authority necessary for 
this purpose upon a fédéral court. 

4. Chabteb Rights— LEGisiiATiVB Intbbfbrencb. 

As the right to charge such tolls as the judgment of its offlcers might war- 
rant constituted the essential value of such company's franchise, it will not be 
inferred that congress intended to interfère theiewith, if the language of the 
BCt is consistent with a less violent purpose. 

McMillan é Gluck, attomeys for petitioner, with Geo. F. Comstock, 
Adam Crooks, Q. C, Graver Cleveland, and Daniel H. McMiUan, of 
counsel for petitioner. 

Spragiie, Milhum de Spragtie, attomeys for respondents, with E. C. 
Spragm, John Bell, Q. C, and John G. Milburn, counsel for respond- 
ents. 

Wallaoe, D. J. The petitioner, the Canada Southern Eailway 
Company, has applied to this court to détermine the terms and con- 
ditions upon which it may be permitted to use the' bridge of the 
respondent, the International Bridge Company, and in this behalf to 
adjudge what compensation the respondent may exact for such use. 
The International Bridge Company is a corporation organized pursu- 
ant to concurrent législation on the part of the State of New York 
and of Canada, authorizing a New York corporation and a Canadian 
corporation to consolidate and enjoy the franchises conferred by the 
législation of the respective sovereignties. Under thèse acts the cor« 
poration was authorized to build and maintain a bridge across the 
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Niagara river for the passage of persons on foot and in earriages, and 
for the passage of railway trains, and to fis and demand toUs for the 
use of the bridge and its approaches. No limitation upon the rate of 
toUs to be eharged for the use of the bridge by railway trains is im- 
posed, but the directors are empowered ex.pi;eBBly or by implication 
to charge such toUs as they may, deem expédient. The bridge thus 
authorized was to be, and 9.S built is, partly within the territorial 
limits of New York and of Canada, and over navigable waters of the 
United States. 

In June, 1870, the eongress of the United States passed an act 
authorizing the International Bridge Company to construct and mai»»- 
tain the bridge, subject, however, to sevefal conditions; of which 
Bome related to the location and place of the structu:^e, and the 
supervision of the work by the secretary of war. It was further pro- 
vided by that act as foUowB : 

<<A11 railway companies desiring- to use the said bridge shall hâve and be 
eijititled to equal rights and privilèges in the passage pî the same, and in the 
use of the machinery and fixtures thereof, and of ail the approaches thereto, 
under and upon such térms and conditions as shall be prescribéd by the dis- 
trict court of the United States for the northern district of New York, upon 
hearing the allégations aud proofs ûf the parties, in case they shall not 
agrée." 

The bridge was completed in the fall of 1873, and since that time 
has been used by several railway companies for the passage of their 
trains. Since Octpber 31, 1877, ihe bridge company and the Can- 
ada Southern Eailway Company hâve been unable to agrée upon the 
tolls which should be paid by the latter for the use of the bridge, and, 
relying upon the provisions of the act of eongress aforesaid, the latter 
company has applied to this court to prescribe the terms and condi- 
tions upon which it may be entitled to use the bridge. The applica- 
tion of the petitioner is met by the respondent, at the threshold of the 
controversy, by the objection that the act of eongress does not confer 
power upon this court to prescribe the compensation which the bridge 
company may charge for-the use of its property ; and that, if such 
power is intended to be conferred, the act is unconstitutional. 

It is insisted that such a power could not bave been contemplated, 
because the right to establish tolls is conferred upon the bridge com- 
pany by the charters concurrently granted by Canada and the state 
of New York; that it would be inconsistent with considérations of 
courtesy towards thèse two sovereignties, and of respect for the 
vésted rights of the oorporators in their franchises, to confer such a 
power ; and that if such a power were conferred, it would partake of a 
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législative rather than of a judicial character, and is therefore one 
which congress could not delegate to this tribunal. 

At an earlier stage in ihe controversy thèse objections were con- 
sidered by the court, and a conclusion reached, which is now believed 
to hâve been radically ■vsrong, upon the main question involved. The 
ruling then made was not intended to foreclose further discussion, 
and counsel bave since been f ully heard, and the case carefully recon- 
sidered. 

While the opinion originally expressed bas been confirmed in ail 
that relates to the constitutionai right of congress to confer jurisdic- 
tion upon the court to décide what compensation the bridge company 
may charge the railroad companies for the use of the bridge, the 
reoonsideration has led to the conviction that the act was not intended 
to, and does not, confer such jurisdiction. Assuming that congress 
intended to confer upon this court authority to prescribe the compen- 
sation which the bridge company might charge for the use of their 
property, no doubt is entertained of the constitutionality of the act. 
It was an inhérent condition to the complète enjoyment of the grant 
conferred by the state of New York and the dominion of Canada 
upon the corporation, that congress should sanction the undertaking 
proposed, as congress was a necessary party to any compact which 
involved the cession Of the sovereignty of the United States over that 
part of the Niagara river lying.within the boundaries of the state of 
New York. The river is a public, navigable water, and under the 
power to regulate commerce congress undoubtedly had the right to 
prohibit obstructions to its navigation ; to déclare any obstruction a 
public nuisance ; to déclare what degree or description of obstruction 
should be a public nuisance; to direct the mode of proceeding in the 
courts of the United States to remove it ; and to punish any one who 
might erect or maintain it. Taney v. Wheeling Bridge Co. 13 How. 
579. The franchises gradted by the state of New York and the 
dominion of Canada were aooepted by the bridge company, subject 
to the right of congress to intei-vene whenever its power to regulate 
commerce should be invokel, and to détermine what should be the 
character and extent of its intervention. Gilman v. Philadelphia, 3 
Wall. 725; The Clinton Bridge, 10 Wall. 454; County qf Mobile v. 
Kimball, 102 U. S. 691. 

It cannot, therefore, be maintained that the act of congress is a dis- 
turbanee of any vested rights of the bridge company under the char- 
ters which it had obtained, even had it not been passed before the 
company commenced to build the bridge. But it was passed before 
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anything had been done by the bridge company towards tlie con- 
struction of the bridge ; and it was undoubtedly passed when it was 
in order that the company might know in advance what terms con- 
gress would require as the condition of its sanction to the undertaking. 
Neither can the constitutionality ef the act be successfuUy assailed 
upon the theory that the power to fix toUs is a législative power which 
cannot be delegated. Concededly, congress could not delegate its 
législative powers or confer authority upon this court to exercise any 
but judicial functions; but the act can be upheld as one which 
deyolves the merely judicial function upon the court of determining 
the rights of parties when they may be brought into controversy after 
congress bas created and defined the right. If the act provides for a 
détermination of the terms and conditions upon which the railway 
çompanies may use the bridge in case the parties faU to agrée, inas- 
much as this détermination is committed by the act to a judicial 
tribunal upon hearing the proofa and allégations of the parties, the 
inference is cogent that the tribunal is to proceed according to the set- 
tled principles which controj judicial action ; it is not to exercise an 
arbitrary discrétion but a judicial discrétion ; it is to ascertain the 
rights of the parties by évidence, and to adjudicate upon them under 
the sanctions of précèdent and in conformity with established rules 
of law. It is no less the exercise of judicial functions to prescribe 
a rule of future conduct, or protect the existence of a right in the 
future, than it is to détermine whether the right bas been invaded 
in the past. It is one of the prominent oifices of courts of equity 
to do this. While there are intrinsie difi&culties of a grave nature 
in dealing with such a question of fact as would require to be de- 
cided, the inquiry after ail would only be as to what would be rea- 
sonable compensation to the bridge company for the use of their 
property. 

The more difQcult inquiry relates to the true interprétation of the 
act, and whether it conf ers any broader authority upon the court than 
that of regulating the terms and conditions to which the bridge com- 
pany shall submit in enforcing the equal rights of the several railway 
çompanies to the use of the property. In view of the fact that the 
bridge to be built was to be not only an érection which might inter- 
fère with commerce upon a public, navigable river, but was to be a 
highway of commerce 43etween the eastern and western states which 
might seek the shorter route through Canada, it was reasonable to 
expect that the protection of that commerce would find récognition at 
v.8,no.4— 13 
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the hands of congifess; and it was not to be expected that congress 
would devoive the duty of that protection on any other than one of 
its Gwn tribunals. Accordingiy it was but reasonable that the act 
should require the bridge conipany to submit itsèlf to the jurisdictioû 
of a court of the United States, within •whose territorial jurisdiction 
the bridge was to be, whenever controversies should arise concerning 
the rights of the railway companies, and involving the measure of 
protection declared by congress. 

. But the power to intervene, and déclare what compensation the 
bridge conipany should be permitted to charge for the use of the 
bridge, involves the exercise of a high prérogative. The bridge Com- 
pany had been authorized by the législatures of Canada and New 
York to charge suchtoUs aô the jùdgment of its officers might war-' 
rant, and this right cônstituted the essential value of the franchisé. 
It is one of which the Company should not be deprived except by a 
clear and unambiguous déclaration to that effect. The intention of 
congress to interfère to such a vital extôfit with the franchises of the 
corporation ought not to be and will not be inferred if the language of 
the act is consistent with a less violent pilrpose. Ordinarily it is the 
législative department that prescribes the tolls which may be charged 
in the enjoyment of a franchise, and this is usually done by fixing a 
maximum ' beyond which the grantee oannot go. It is sometimes, 
however, a judicial duty to detérniine what'are reasonable tolls. But 
where, as hère, that question is to be resolved by determining what 
return shall be allowed to the bridge Company upon its investment, — 
an investment involving peculiaî risks, and whoUy expérimental finan- 
cially, — and the court must décide without précèdent or guide, or the 
light of usage, a duty is imposed which approaches so nearly to the 
exercise of an arbitràry discrétion that it lies upon the very confines 
of judicial power. 

Eecurring to the language of the act, it appears that congress 
adopted the précise phraseology which is found in both the Canadian 
and New York acts of incorporation to prevent unfriendly discrimina- 
tion by the bridge company between the varions railway companies 
that might désire to use the bridge, and give the railway companies 
equal facilities in its use. Both the New York and Canadian acts 
déclare that the railway companies using the bridge "shall hâve, and 
be entitled io, equal rights and privilèges in the passage of said 
bridge, and in the use of the machinery and fixtures thereof, and of 
ail the approaches thereto," and the aot of congress adds "under and 
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apon such tèrms and' conditions as shall be prescribed by the district 
court," etc. 

It is not a reasonable inference from the adoption by congress of 
that part of the charter ûf the bridge company which created and 
defined the rights and privilèges of the railway companies, that con- 
gress intended to reafSrm and protect the same rights and privilèges, 
without trenching upon the charter of thè bridge company; commit- 
ting, however, the practical enforcement of those rights and privi- 
lèges, in cabe of controversy, to a fédéral court. 

Considering the phraseology of the act as though it had been orig* 
inally employed by congress, it seems to be appropriate and exact to 
confer upon the railway companies equal rights and privilèges in the 
physical use of the bridge, its machinery, and its approaches, whilé 
its détail of spécification is inconsistent with any generalities which 
might be otherwise implied from the terms used in conferring juris- 
diction upon this court to enforce thèse rights. 

If jurisdiction had been conferred on this court to prèscribe the 
terms and conditions upon which the railway companies should enjoy 
the use of the bridge in case the parties should fail to agrée, and the 
charter of the bridge company had been ailent upon the subiect, thére 
would hâve been no room to doubt what congress intended. But 
when the act defines in détail the estent and character of the use to 
which the railway companies are privileged, by language which lim- 
its the easement to an equality in the facilities for using the bridge, 
and then authorizes the court to prèscribe the terms and conditions 
under and upon which this easement shall be protected, it would 
seem to be an unwarrantable stretch of construction to hold that 
thereby the court is authorized to prèscribe terms and conditions 
which will secure the raUway companies a far more important and 
extensive easement. 

But when it is sought to confer on a judicial tribunal a power so 
unu8ual,and invest itwith discrétion to adjudge what shall be the value 
of franchises granted to a corporation by the législatures of sovereign 
states ; and when it is apparent that the existence of such a power 
would discourage if not whoUy deter capitalists from investing their 
money in an enterprise involving a large outlay and exceptional 
hazards, and thus defeat the object which the act was intended to 
sanction, — it would be répugnant to common sensé to expect to find 
this power conferred in vague and uncertain terms, or by language 
which would leave the législative intent obscure. 
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It might well happen that différences would arise , between the 
bridge company and the several railway companies in the adjustment 
of the détails for regulating the use of the bridge, its maehinery, and 
approaches, — différence as to precedence, time, and amount of use by 
the several companies; différences in the measure of equality meted 
out, — when a resort to the court might be expédient to deteimine what 
terms and conditions would secure complète equality between the 
parties; and it is reasonable to suppose that eontingency was antici- 
pated bycongress and designed to bemet by the grant of jurisdiction 
to this court. Such is the interprétation that must now prevail. 

It is much to be regretted that the parties hâve been subjected to 
the burden of litigating the whole controversy presented by the plead- 
iQgs, wben, if the view which is now entertained had prevailed earlier 
in the progress of the case, that burden would not hâve been imposed. 
It may, however, afford them some sligbt satisfaction to know that the 
court bas also been subjected to no inconsiderable labor in consid- 
ering the testimony and reaching conclusions upon the whole con- 
troversy; and that it was not uatil thèse conclusions were being 
formally stated, in order that th© parties might know the reasons 
which led to them, that the court beoame convinced that the true 
interprétation of the aot of congress had been misconceived. 

As the only controversy between the parties relates to the compen- 
sation which shall be paid by the petitioner, the case is not pre- 
sented to which the jurisdiction conferred bv the act of congress at- 
taches. 

The pétition is dismissed with costs. 



Whebleb V. LivBEPOOL, LoNDON & Globb Ins. Go. 
(Circuit Court, D. New Hampêhire. June 6, 1881.) 

Pbactice— Act of 1875 — Constrtjotiok — Rbmoval — Fiest Tekm. 

A rule of the suprême court of New Hampshire provides that, unless 30 days 
before the beginning of the term the plaintifE has given to the défendant notice 
in writing to be prepared for trial, the défendant shall be entitled to a contin- 
tiance at the flrst term, upon satisfying the court by affldavit that he has prob- 
able ground of defence, and that he intends, in good faith, to try the case. 
The plaintifif has a similar right. 

In this cause the défendant has a defence, and Intends, in good faith, to 
try it. He was not asked to flle an affldavit, and flled none. It is not usual 
to require one. Neither party gave the notice of trial 30 days before the 
beginning of the term. The cause was continued at the first term. At 
the next term, the défendant asked to hâve the cause removed to this court. 
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and copies of the pieadings hare been duly entered hère. The plaintiff mores 
to remand the cause on the ground that the pétition was flled too late. Held, 
that under the act of 1875, (18 St. 471, i 3,) requiring the pétition to be flled be- 
fore or at the term in which the cause could flrst be tned, the pétition in this 
case was flled in time, as it was flled at the flrst regular trial term. 
2. Samb. 

It seems that if the notice were an ordinary one, or the setting do wn for trial 
of a cause which is ready, the décision would hâve been diflierent. 

LowBLL, C. J. This action at la w Was brought in the suprême 
court of New Hampshire, by a citizen of that state, against a foreign 
corporation, and was entered at the April term, 1880. At the next 
term, in October, a pétition and bond were presented and filed by 
the défendant to remove the cause to this court, and copies of the 
pieadings hâve been duly entered hère. The plaintiff moves to re- 
mand the cause, on the ground that the pétition was filed too late, 
and an able judge of the state court so ruled. A conflict of opinion 
upon this subject would be very unfortunate, ànd I hâve given the 
case careful attention, not without the hope that I might agrée with 
the ruling. The act of 1875 (18 St. 471, § 3,) requires the pétition 
to be filed before or at the term at which the cause could first be 
tried. The question is whether the cause could hâve been tried at 
the April term of the suprême court. A rule of that court provides 
that the défendant shall be entitled to a continuance at the first term, 
upon satisfying the court by affidavit that he bas probable ground of 
defence, and that he intends, in good faith, to try the case, unless the 
plaintiff bas, 30 days before the beginning of the term, given to the 
défendant notice in writing to be prepared for trial. 

The plaintiff bas the right to a continuance at the first term unless 
the défendant bas given him a similar notice. As the law requires 
service of process upon a natural person of only 14 days, and upon 
a corporation of only 28 days, défendants rarely bave an opportunity 
to give such a notice, and, in praetice, plaintiffs rarely give it, and 
contested cases are seldom tried at the first term. And I understand 
that the pieadings are not expected to be completed in time for trial 
at the first term, because 90 days are given for filing spécial pleas, 
and the trial term rarely lasts as long as that. 

In this cause the défendant bas a defence, and intends, in good 
faith, to try the cause. He was not asked to file an affidavit, and filed 
none. It is not usual to require one. Neither party gave the notice 
of trial 30 days before the beginning of the term. Neither party, 
therefore, could bave insisted upon a trial at the first term, and the 
cause was silently oc atinued as contested cases usual'y are. 
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Under thèse circumstances, wbat was the term of the suprême court 
of New Hampshire at which this cause could first hâve been tried ? 
The decided cases may be thua stated : If, at any term, the cause is 
at issue upon its merits, or would hâve been at issue but for the 
négligence of the party petitioning for the removal, and by the law 
and practice of the state is presently triable, that is the latest term 
for removal, although the parties or the court may not be ready, and 
may hâve a perfectly valid excuse for not trying the case at that 
term, such as illness, absence of witnesses, a crowded docket, etc. 
See Gumee v. Brunswick, 1 Hughes, 270, 277; Stough v. Hatch, 17 
Blatchf. 233; Forrest v.Keeler, H. 432; Fidton v. Golden, 8 Eep. 517; 
Ames V. Colorado Cent. R. Ce. 4 Dill. 260; Atlee v. Potter, H. 559; 
Murray v. Holden, 10 Bep. 162; Blackwell v. Braun, 1 Fbd. Eep. 351. 

On the other hand, if a case is not at issue without fault on the 
part of the petitioner for removal, or if, by the law and practice of 
the state, the second term iS the trial term, then the petitition may be 
filed at the term at which the issues are made up, or at such trial 
term, as the case may be. Scott v. Clinton B. Co. 6 Bish. 529; War- 
ner V. Penn. B. Co. 13 Blatehf. 231; Hunter v. Royal Ins. Co. 3 
Hughes, 234; McCullov,gh v. Sterling Farniture Co. 4 Dill. 563; Palmer 
V. Call, Id. 566; Whitehouse v. Cent. Ins. Co. 2 Fed. Rep, 498; Van 
Allen V. Atehison, etc., B. Co. 3 Fed. Eep. 545. 

" If the local law makes the first term after the suit is brought an appear- 
ance term merely, and déclares that the second term is the one at which the 
cause may be brought to trial, then the latter is the term at or before which 
the pétition for removal must be filed." Per McCreary, J., in Murray v. Hol- 
den, 10 Eep. 162. 

Thèse décisions lean to the side of strictness, and in favor of the 
utmost diligence, and go very far in that direction. I do not agrée 
that the absence of évidence might not be enough to prove that the 
case could not be tried at a certain term. For instance, it is usual 
in patent causes in equity, where the évidence is ail taken in writing, 
to order the plaintiff to put in his case within a certain time, and the 
défendant to finish his case at a certain other time, and the plaintiff 
to take his rebutting testimony within a third time. It is impossi- 
ble, in my judgment, to admit that such a case could be tried before 
the expiration of the latest of those periods. The décisions, therefore, 
must be taken to mean that, if the cause could, in ordinary course, 
be tried, but for what I hâve called an accident, or beeause the par- 
ties do not choose to try it, the time for removal bas come. Can the 
first term fairly be called the trial term, in ail contested causes in New 



OABT V. CITY OF OTTAWA. 199 

Hampstiire, whether the notice of 30 days has been given or not? I 
answer this question in the négative. I consider the second tenn to 
be the regular trial term for such cases. This cause was not ready 
because the spécial notice was not given. If that notice was merely 
an ordinary notice, or setting down for trial of a cause which is ready, 
the answer would be différent. The distinction is that this notice is 
an extraordinary one, intended to give the opposite party an oppor- 
tunity, before the case is in court, to prépare for its trial, thus antici- 
pating ont of court a part of the time which is usually allowed for 
pleadings and préparation after the action is entered. If â, cause is 
not in a situation to be tried at a given term excepting by consent of 
both parties, that is not the term at which it can be tried, unless that 
consent has been given. Palmer v. Hall, 4 Dill. 566, 669. 

Preston v. Travelers' Ins. Co. 58 N. H. 76, upon the authority of 
which the ruling in the state court is said to hâve been made, décides, 
in accordance with several other cases which I hâve citèd, that a case 
which is ready for trial at any time must be removed then and not after- 
wards, though the docket happens to be so f ull that it is not reached. 
The différence is that this case is not ready for trial, and neither party 
could hâve required the other to try it, however elear the doeket may 
hâve been. It was not from an accidentai or unusual delay or hin- 
drance, but in regular course, that this cause was continued at the 
first term without trial. 

Motion to remand denied. 



Cary v. City op Ottawa. 
{Circuit Court, N. D. Illinois. July 15, 1881.) 

Municipal Bonds — Ultua Vibbs. 

The city of Ottawa was etnpowered by its charter to issue bonds to an unlim- 
ited extent for corporate purposes, if such issue was sanctipned by a vote of 
the people. An ordinance was passed by the city council authorizing the 
mayor of the city to borrow money " to be expended in developing the natural 
advantages of the city for manufacturing purposes," and providing "that bonds 
of the city be issued therefor." This ordinance was submitted to the people at 
an élection called for that purpose, and a majority of the votes were cast in its 
favor. The bonds were issued, and upon their becoming due the city refused to 
pay them. This action was brought by a holder of past-due bonds, to which 
the defence set up is, in substance, a déniai of the power of the city to issue 
them, and an allégation that the plaintiff holds the same charged with notice 
of such want of power. Hdd ; (1) The city, in issuing thèse bonds for the pur- 
pose above specified, was acting within its powers; (2) tbis being so, it la 
immaterial whether or not the plaintiff, a bonafide purchaser for value, knew 
for what purpose the bonds were to be issued. 
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Judge Caton (■/. M.) and Jadje Eldredje, (G. S.,) for plaintiff. 

Lawrence, Campbell é Lawrence, M. T. Maloiiey, and ISaiiiL Richol- 
ton, for défendant city of Ottawa. 

Blodgett, D. J. This suit is brought upon certain bonds, for $500 
each, isBued by the défendant city, bearing date on the second dayof 
August 1869, a portion of which were made payable in 5 years, a por- 
tion in 10 years, and a portion in 15 years from date, bearing interest 
at the rate of 10 per cent, per annum, payable annually, pursuant 
to the terma of interest warrants, or coupons, attached. Ail thèse 
bonds were made payable to W. H. W. Cushman, "or to the bearer 
thereof," and each bond bears upon ita face this récital: 

^his is one of 120 bouda of the like amount and even date herewith, 1 to 
120, respectively, issued by the city of Ottawa, by virtue of the charter of said 
city, wherein it is provided that — 

"The city council shall hâve power to borrow money on the crédit of 
the city, and issue bonds therefor, and pledge the revenue of the city for the 
payment thereof, provided that no sum or suras of money shall be bon-owed 
at a greater rate of interest tlian 10 per cent, per annum. [Article 5, § 3.] 
îTo money shall be borrowed by the city council until an ordinance therefor 
shall be submitted to and voted for by a raajority of the voters of said city 
attending an élection for that purpose." [Article 10, § 20.] 

And also in accordance with a certain ordinance passed by the city council 
of said city, on the flfteenth day of June, A. D. 1869, entitled " An ordinance 
to provide for a loan for municipal purposes," which ordinance was ratifled by 
a majority of the qualiiied voters of said city, at an élection holden on the 
twentieth day of July, A. D. 1869, and in conformity with an ordinance 
passed by the city council of said city on the thirtieth day of July, 1869, 
entitled "An ordinance to carry into effect the ordinance of June 15, 1869, 
entitled 'An ordinance to provide for a loan for municipal purposes.' " 

The defence set up by the numerous pleas filed in the case is in 
substance a déniai of the power of the city of Ottawa to issue thèse 
bonds, and an allégation that the plaintiff holds the same charged 
with notice of such want of power ; the substance of the allégations 
in the pleas being that thèse bonds were issued as a bonus to aid a 
private corporation — the Ottawa Manufacturing Company — in the 
improvement of the water-powers of the Illinois and Fox rivera, in 
the immédiate vicinity of said city. The question wbether the aid 
extended by the city to the improvement of its water-power facilities 
is or is not "a municipal purpose," was before the suprême court of 
the United States in Hackett v. Ottawa, 99 U. S. 86, in which that 
court said : 

" In View of the course of décisions in Illinois, we should hesitate to déclare 
that money borrowed by the city of Ottawa and expeuded in developing its 
natural resources for manufacturing purposes, was uot in tlic sensu of the 
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Iir.nois constitution of 1848, as interpreted by tlie suprême court of tliat 
state, expended to promote the gênerai prosperity and welfare of the mimici- 

piility." 

It must be added, however, that the court did not consider tliat 
question the controUing one in that case, but disposed of that case 
upon the question as to whether the récital of the bonds there above 
quoted did not protect a bona fide purchaser for value. That case 
was before the court upon demurrer to the pleas interposed, by the 
city, which are substantially the same pleas on which issue is joined 
in this case. 

The material facts, as they appear in évidence in this case, are 
thèse : 

The charter of the city shows that the powers were fully delegated 
by it to the city council, which are set out in the récitals in the bonds . 
It also appears that on the fifteenth of June, 1869, the foUowing ordi- 
nance was adopted' by the common council of the city : 

"An ordinance to provide for a loan for municipal purposes. 

'* Section 1. Be it ordained by the city council of the city of Ottawa, that 
the niayor of the city be and is hereby authorized to borrow in the name of 
the city, at a rate of interest not exceeding 10 percent., for the use of said city, 
to be expended in developing the natural advantages of the city for manu- 
facturing purposes, and that bonds of the city be issued therefor in sums of 
$500, with interest, payable annually ; said bonds to be payable, one-third in 5 
years, one-third in 10 years, and one-third in 15 years after the date hereof : 
provided, that no application shall be made of the proceeds of said bonds 
except for the purposes aforesaid, and in the pursuance of an ordinance to be 
passed for that purpose by the city council, nor until the faithful application 
of the proceeds of such bonds to the purpose aforesaid shall be fully secured 
to the city. 

" Sec. 2. Be it ordained that a sufflcient sum to pay the interest on said loan 
shall be annually provided by taxation and set apart as a separate fund, and 
to be applied to the payment of the interest on said bonds and for no other 
purpose. 

" Sec. 3. This ordinance shall be submitted to the voters of the city, to be 
voted for or against at an élection to be held for that purpose on the twentieth 
day of July, 1869. The manner of the détermination shall be by depositing 
ballots, upon which shall be written or printed, 'Por the loan ordinance,' or 
'Against the loan ordinance.' " 

It further appears that the élection called for by the last section of 
the ordinance was duly held, and that a majority of 823 votes was 
cast in favor of the ordinance, which the common council, on a can- 
vass of the votes, declared was a majority of ail the voters of the 
city. 
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It further appears that two private corporations liad been char- 
tered or created by the législature of the state of Illinois, with power 
to improve the water power of the Fox and Illinois rivers in the 
immédiate vicinity of the city of Ottawa, and that, by an act of the 
législature, approved February 19, 1867, certain persons had been 
appointed commissioners to subscribe for and in behalf of said city, 
to the capital stock of one of said companies, the sum of $100,000, 
and, for and in behalf of the city, to make, exécute, and dispose of 
bonds to the amount so subscribed. 

On the twenty-sixth day of July, 1869, after the adoption of the 
ordinance in question and its ratification by the voters, a committee 
was appointed by the eommon council to confer with W. H. W. 
Cushman, and negotiate with him in relation to the proposed water- 
power improvement on the Illinois and Fox rivers in the vicinity of 
the city. It is also fairly inferable, frôm the proceedings of the city 
council, that either before the adoption of the ordinance for the issue 
of the bonds, or during the discussions in relation thereto, a propo- 
sition had in some f orm been made that the proposed bonds should be 
placed in the hands of W. H. W. Cushman to be in some way used 
by him in making the proposed improvements, Mr. Cushman being 
at that time a wealthy and influential citizen of Ottawa. 

On the twenty-seventh of July this committee reported to a regu- 
lar meeting of the eommon council that they had a fuU and free 
conférence with Mr. Cushman, and on the subject — 

" Understand. him to be prepared, in considération of the proposed bonus, to 
enter into an agreement or arrangement witli tiie city substantially as fol- 
io ws: He will agrée in writing to erect as soon as practical, by the use of ail 
reasonable energy, a good, substantial, and saf e dam to bring into use ail the 
available water-power of the Illinois river at Ottawa, and to construct suffl- 
cient head-races and tail-races to make ail the water-power created by said 
dam available for use as rapidly as called for; also to erect the proposed dam 
across Fox river to unité the wuters of the Fox with those of the Illinois, as 
soon as such improvement may be found necessary to bring into use ail the 
available water of both rivers at Ottawa." 

And the committee recommended that an ordinance be passed 
directing that the bonds for $60,000 recentîy authorized to be issued 
be placed in the hands of Mr. Cushman, to be used by him for the 
benefit of the city in developing the natural advantages of the city 
for manufacturing purposes ; and at a spécial meeting of the eommon 
council held on the twenty-ninth of July an ordinance was adopted 
directing the mayor of the city to issue the bonds contemplated by 
the ordinance first mentioned, — 
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"And ttiat he deliver the same to "Williain H. W. Cushman, to be used by him 
in developing the natural resources o£ the surroundings of the city, and that 
said Cushman is authorized and directed to expend the saisie in theimprove- 
ment of the water-power upon the Illinois and Fox rivers witliin the city and 
in the immédiate vicinity thereof, under the franchises and powers which 
iiave beeu granted for that purpose, in the manner which in his judgment 
shall best secure the practlcal and permanent use of said water-power in the 
city and its immédiate vicinity : provided, that said Cushman shall exécute 
and deliver to the mayor an agreement from him to the city of Ottawa 
thathe will, without unreasonable or unnecessary delay, cause a good, sub- 
stantial, and sufflcient dam to be constructed across the Illinois river above 
the city, to bring into use ail the available water-power of said city at Ottawa, 
and will construct suflQcient head and tail races to make such water-power 
available; said races to be constructed andcontinued to the l'ox river below 
the aqueduct and above the island in Fox river, as fast as the same may be 
required for actual use, and as fast as said water-power can be leased at fair 
and reasonable rates, and be brought into actuai opération, and that he will 
also erect a good, substantial, and safe dam across Fox river, so as to make 
available the water-powers of both rivers at Ottawa, as soon as the additional 
water-power created by such dam across tbe Illinois river can be brought into 
actual use by being leased at reasonable and fair rates : and provided, also, that 
said Cushman shall bind himself that, if said workis not constructed asafore- 
said, he will return said bonds to tbe city, or the value of the same, and save 
it harmless from ail loss on account of the same, or on account of interest 
accruing tliereon, and in case said work shall not be completed by said 
Cushman, then to return the pro rata share of said bonds in tbe proportion 
that the cost of the work constructed shall bear tb the part of the work not 
constructed: provided, that at least one of the dams above mentioned, with 
the races neeessary to make the water-power thereby created available for 
praetical use, shall be completed, or the whole of said bonds shall be returned 
to the city by said Cushman, — the intent of this ordinance being to secure 
the improvement and developing of said water-power in this city by appro- 
priating the loan under the ordinance aforesaid for that purpose, or pro rata 
as far as said water-power shall be made available for praetical use." 

On the second of August, 1869, a conlract in writing was entered 
into between the said city and the Baid William H. W. Cushman, in 
which he admitted that he had received from the city of Ottawa the 
bonds mentioned in the f oregoing ordinances, and agreed that he would, 
without unreasonable or unnecessary delay, construct the dams and 
races contemplated in the last-mentioned ordinance, and that in case 
he should fail to construct the dam across the Fox river, and the races, 
60 as to make the water-power thereby created available for praetical 
use, ho -would return the bonds, or the value thereof, to the city, and 
save and keep harmless the city from ail loss on account of the same, 
or on account of the interest accruing thereon. 

It further appears that Cushman was a niembGr of the Ottawa 
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MaQufacturing Company, and one of its directors, and that on or 
about the eleventh of March, 1871, he delivered to said eompany the 
said entire issue of $60,000 in bonds, and that the said Ottawa Manu- 
facturing Company, on the eighth of April, sold to Caldwell, Clark & 
Co. $10,000 of said bonds, and on the sixth of June, 1871, they sold 
to Lester H. Eames |38,000 of said bonds; that, at the time said 
bonds came into the hands of the Ottawa Manufacturing Company, 
the coupons for the first year's interest had been taken up by the city 
and some short-time bonds given to Cushman in settlement thereof, 
and that the manufacturing eompany sold the bonds to Eames for 
their par value, with some slight discount upon the second year's 
interest, which was then running. Eames subsequently purchased 
$9,000 of the bonds sold to Caldwell, Clark & Co., making in ail 
$47,000 worth of bonds purchased and paid for by him, and aftex 
such purehase the city paid two year's interest on said bonds. 

At the time the ordinance authorizing the issue of thèse bonds was 
adopted by the common council and voted upon by the electors of the 
city, and at the time the bonds were issued and the contract made 
with Cushman, Eames was a citizen and résident of Ottawa, engaged 
in the banking business there, and a subscriber to the corporation 
newspaper, which contained the proceedings of the common council 
relating to the issue and disposition of thèse bonds. 

It also appears by the proof that the Ottawa Manufacturing Com- 
pany applied the proceeds of thèse bonds to the construction of the 
dam across both the Fox and Illinois rivers, and the work was so far 
completed as to develop some water-power for manufacturing pur- 
poses during the season of 1871. 

It also appears that Eames continued to hold thèse bonds until a 
short time before the commencement of this suit, when he transferred 
them to the plaintiff, It is contended that Eames is chargeable with 
fuU notice of the fact that thèse bonds were issued as a bonus to the 
parties who were engaged in the improvement of the water-power 
aforesaid, and knew that the city had no authority to aid said enter- 
prise by such issue of bonds, and the question is, it being clear from 
the proof that Eames was a purchaser for value, is the fact that he 
did know, or may be presumed to hâve known, that the only purposes 
for which the city issued thèse bonds was to aid in this contemplated 
water-power improvement, any defence to bis right to maintain the 
action thereon ? 

This question was so fully discussed in HacJcett v. Ottawa, and the 
Illinois authorities as to what is a corporate purpose so caref ully con- 
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sidered in that case, that I caniiot but consider the intîraations from 
that court as clearly indicating that they considered the purpose for 
which thèse bonds were issued as a corporate purpose within the 
meaning of the Illinois case ; and if it was a corporate purpose^ then 
there can be no doubt that a honafide purchaser of sucli bonds must 
hâve a right of action upon them. It is évident, I think, that the 
common council preferred to deal with Cushman as an individual, 
and accept the guaranty of bis personal contraot for the faithful ap- 
plication of the bonds for the use for which they were designed, than 
to deal with a corporation ; and the mère f act that Cushman chose to 
exécute his contract through the agency of a corporation which had 
been created for the purpose of making this çontemplated improve- 
ment, cannot affect the vaiidity of the bonds in the hands of any one 
who obtained them for value from or through Cushman. Nor does 
it seem to me that, even if Cushman had wholly violated his contract, 
would such violation fumish any defence to the city against a bona 
fide purchaser of the bonds for value from Cushman. What the 
understanding between Cushman and the Ottawa Manufacturing 
Company was, the testimony does not disclose ; but it does appear 
satisfactorily that Cushman tumed the bonds over to the manufac- 
turing company, and that they expended the proceeds thereof for the 
purpose for which they were designed by the common council ; and 
the money which was used in the enterprise was obtained by means 
of thèse bonds from Eames. 

The suprême court, in Hackett v. Ottawa, held that a purchaser foi 
value need not look beyond the récitals in the bond. But if thèse 
bonds were issued for a corporate purpose, suppose he did look be- 
yond the récitals in the bond and leamed or knew that the corporate 
purpose that was intended was the one actually indicated by the 
ordinances of the city and the contract with Cushman, still that fur- 
nishes no reason why the purchaser should not be protected. 

Much testimony was put into the case on the part of the défendant 
in regard to certain proceedings on the part of the common council 
at an earlier date than that in which thèse bonds had their inception, 
looking to a subscription of $100,000 by the commissioners named 
in the act of February 19, 1867. I do not see how that testimony 
can affect the vaiidity of thèse bonds. Either thèse bonds are good 
by reason of the récitals on their face and the facts which were within 
the knowledge of Eames at the time he purchased them, or they are 
not, and their vaiidity does not, in my opinion, dépend in any degree 
upon the abortive attempts at a previous issue, which seems to hâve 
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been wholly abandoned before the issue of the bonds in question vras 
made. 

It seems to me that the cléar intimation, in HacJcett v. Ottawa are 
that the improyement of the water-power in Ottawa and its vicinity 
was a corporate purpose within the meaning of the constitution of 
1848, and that, conceding that Eames was fully advised of the pur- 
pose for which thèse bonds were issued, he has the right to maintain 
an action against them, 

Proof was introduced showing that the plaintiff, Cary, derived 
title to thèse bonds from Eames, and that he was a member of the 
common councilof Ottawa in 1872 and 1873, and that he votedwith 
the other members of the common council to repudiate thèse bonds. 

The law is well settled, I think, that if thèse bonds passed out of 
the défendant to a honafide holder for value before due, a subséquent 
purohaser of the bonds, even with knowledge of any taint upon them, 
is to be protected. 

It appears from the proof in this case that the contemplated issue 
of thèse bonds was a matter of gênerai notoriety, It was discussed 
at public meetings, voted upon at a, public élection, the action of the 
common council was of the most public character, their various 
ordinances and prooeedings in regard to the disposition of the bonds 
were published in the corporation nèwspaper and commented upon 
by the press of the city generally,-and it cannot but be assumed that 
the citizens of the city, the tax payers, and 'those interested in the 
Bubject, musfc hâve known for some time before the bonds were issued, 
not only that they were to be issued, but the use to be made of them; 
and the question is, is it right that a city which now represents the 
same citizens who stood by and acquiesced in the issue of thèse bonds 
shall be allowed to repudiate them in the hands of one of their own 
citizens, even, who has pàid full value, and whose money has been, 
so far as we know, faithfully expended for the purpose which the 
bonds were designed to further? Hère was, at least, a full claim of 
power to issue them. 

This municipality was by its charter empowered to issue bonds to 
an unlimited extent for corporate purposes, if sanctionod by a vote 
of the people. The ci'y authorities treated water-power improve- 
ment as a public pttrpose ;■ the eitikens not only acquiesced in it, but 
publicly voted for it by a large majority. The case appears to mo 
to résolve itself solely into a question of municipal power, and in 
the light of Taylor'v.Thoffipson and' the subséquent cases upon the 
same question in this Sfatô, and the éoilsfcruction given to the powers 
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of this city in the light of thèse casea by the Suprême court of tjie 
United States, I cannot say there was a laôk of powef in the cityto 
make this issue. 

The finding of the court will, therefore, be the issues for the 
plaintif. > ' 



Spbigg V. Stump, 
(Circuit Court, D. Oregon. August 10, 1881.) 

Adjudication op Inbanitt. 

An order of a county court adjudging a person insane, under the asylutn act 
of September 27, 1862, (Or. Laws, 620,) is valid, and authorized the subséquent 
appointment of a guardianfor such person, as insane, although the apphcation 
for such order was not verifled, and such insane persOn was brought bef ore said 
court, upon the order thereof , by being taken into the custody of the sheriff, 
without cause being shown theref or upon oath or affirmation. 

Wakhant. 

The warrant prohibited by section 9 of, art. 1 of the constitution of Oregon 
from issuing, without cause being shown tiiérefor on oath ot affirmation, is pro- 
cess for the arrest of a person on a criminal charge for the purpose of bring- 
ing him to trial or anewer therefor, and does not include an order of a county 
court requiring an alleged lunatic to be brought bef ore it for examination, for 
the purpose of being committed to an asylum ; and if such order and the arrest 
were invalid, as not being made on oath, that would not render the Subséquent 
inquisition of lunacy, commitment to the asylum, and appbiutment of a guard- 
ian invalid. 

DrBECTOHT Statute. 

Section 21 of the act of June 4, 1859, (Sesg. Laws, 12,) providing that the pro- 
ceedings of the county court in law cases, probate and county business, shall 
be kept and entered in separate books, is only direotory, and an order or judg- 
ment of said court entered in any of its book? of record is nevertheless valid ; 
and, quœre, does the inquisition of lunacy «iUthorized by the asylum act of 
September 27, 1862, (Or. Laws, 620,) to bB had by aûdbefore the conntj judge 
on the "application of any citizen in writing," belong to either of thèse three 
classes of business, and may not the action of the judge therein be duly shown 
by orders reduced to writing and signed by him, and flled in the county clerk'a 
office? 

Sale of Lands bt Guardian. 

A county court has jurisdictîon to license the sale of lands by a guardian 
appointed by itself , upon the présentation by such guardian of a verifled péti- 
tion therefor, stating the condition of the ward's est'ate and the ciroumstances 
tending to show thé necesàity or expediency of such sale; and the pétition is 
sufficient to give jurisdiction when the order granting the license is attacked 
collat.erally, if it appears therefrom, or by reasonable inference from the facts 
stated therein, that the ward had no income, and that it wàs nécessary to sell 
his land to maintain him in the insane asylum as provided by law.; ' 

JUDQMENT NUNC PKO TdMC. ; ,' : . . ' 

When and under wliat circumstances it may be enterçd. , , 
Motion for New Trial. ; + ;, . 
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W. W. Chapman, for plaintiff. 

Walter W. Thayer, for défendant. 

Before Sawybr, C. J., and Deady, D. J. 

Deady, D. J. This action is brought by the plaintiff, a citizen of 
Arkansas, against the défendant, a citizen of Oregon, to recover the 
possession of the undivided half of donation No. 49, sitnate in Polk 
coiinty, and containing 320 acres, and damages for the détention 
thereof, alleging that he is the owner of the same in fee, and entitled 
to the possession thereof in common with James F. Levins, the 
owner of the other undivided half of the property. 

The défendant by his answer dénies the allégations of the com- 
plaint as to the ownership of the premises, and the plaintiff's right 
to the possession thereof, and pleads title in himself and a former 
adjudication. 

The case was tried before the district judge with a jury, who, 
under the direction of the court, found a verdict for the défendant. 
Thereupon the plaintiff moved for a new trial, which was argued 
before the circuit and district judges, and taken under advisement. 
On the trial the plaintiff gave évidence tending to prove that one 
William Pulton, in his life-time, was the owner of the premises, and 
that he died intestate in 1876, leaving a nièce and nephew — the 
plaintiff and said Levins — as his sole heirs at law, who thereupon 
became and still are entitled to the possession of the same. 

In support of the plea of former adjudication the défendant offered 
in évidence the judgment roU of an action brought on Febraary 29, 
1875, in the circuit court of the state, for Polk county, by the guard- 
ian of said William Fulton, then aninsane person, against the défend- 
ant hereinj to recover possession of said premises, in which there was 
a verdict for the défendant, in December, 1876, and a judgment entered 
thereon on May 14, 1879, as and for December 10, 1875, and some 
years after the death of said Fulton, which, upon the objection of the 
plaintiff, was excluded from the jury on the ground that the court 
had no authority to order the entry of said judgment nunc pro tune, 
because (1) there was then no plaintiff in the action; and (2) the 
term at which the judgment should hâve been entered had passed by. 
See Or. Civ. Code, §§ 262, 265. 

The défendant then gave in évidence, against the objections of the 
plaintiff, certified copies of a pétition of J. L. CoIUds to the county 
court of Polk county, and filed therein on February 2, 1863, alleging 
that said Fulton "is laboring under mental dérangement" and "suf- 
fering from neglect," and asking the court "to inquire into the mat- 
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ter" and dispose of it, according to the act of September 27, 1862, 
entitled "An act to provide for the safe-keeping and treatment of 
insane and idiotie persons," and the proceedinga thereon, from which 
it appears that said Pulton was by order of said court brought bef ore 
it by the sheriff, on March 3, 1863, and upon the évidence of David 
Pyle, a physican, that he was "an insane person," was sent to the 
insane asylum, at Portland, where he was received on March 4, 1863; 
and certified copies of the application of David W. AUingham, on 
March 7, 1863, to be appointed guardian of said Fulton, and the 
order thereon, of the same date, appointing said AUingham guardian 
of the estate of said Fulton, in which it is recited that the latter had 
"been duly convicted of insanity, and sent to the insane asyluni at 
Portland;" the oath of said AUingham, as guardian, dated Aprii 7th; 
his bond, dated April 25th and filed May 4th; the letters of guardian- 
ship issued to him on May 4, 1863, and the exhibit of the estate 
verified and filed July 5, 1865 ; and certified copies of the pétition of 
said guardian to said county court to sell the real property of said 
Fulton, verified and filed on October 2, 1866, in which it is alleged 
"that said Fulton is an insane person now confined to the insane 
asylum of the state of Oregon ; that the personal property of the said 
Fulton is not sufficient to pay expenses accruing in conséquence of 
the necessary care and treatment of the said Fulton; that as there is 
but little hope of the recovery of said Fulton from his insanity, if the 
sale of the said lands should be more than sufficient to meet the 
wants of the said Pulton while insane, the money put at interest will 
ultimately be of greater value to the said Fulton, in any event, than 
the real estate." The order setting the pétition for hearing on No- 
vember 6th, and directing notice thereof to be given by publication for 
three weeks, to ail persons interested ; the order dated November 7th, 
allowing the sale, wherein it is stated that "it appearing to the court 
that it would be for the best interest of said ward to sell the" real 
property belonging to said Fulton, it is ordered that said guardian 
sell the same as by law required, describing, among others, the prem- 
ises in controversy by metes and bounds; the oath of the guardian, of 
the same date, to dispose of the property "as will be most for the ad- 
vantage of ail persons interested therein;" the bond of said guardian 
in the pénal sum of $10,000, conditioned to sell stich property and 
account for the proceeds of the sale as provided by law, dated Jan- 
uary 7, 1867, and filed March llth; tha certificate of the sheriff of 
said county, filed on February 6th, stating that the premises were 
v.8,no.4 — 14 
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sold by him, "at the instance of, said guardian, on January 8, 1867, 
to Alexander Hodges, he being the higheri bidder therefor, for $960 
in gold coin, payable in five years, with interest at the rate of 12 per 
cent, per annum, , payable in advance, and secured by mortgage on 
the premises; and the order of said court dated February 7, 1867, 
confirming said sale and directing the guardian to exécute a convey- 
anoe thereof to the purchaser." The guardian conveyed to Hodges 
on March 11, 1867, who, on October 10, 1870, conveyed the north 
half of the premises to J. S. Bevens and the south half to M. E. Davis, 
who afterwards conveyed to the défendants — the latter on October 26, 
1871, and the former on December 7, 1872. 

The first point made by the plaintiff in support of the motion for a 
new trial is that the court erred in admitting the copies of the pro- 
ceedings upon the inquisition of lunacy, because the originals were 
void, not having been kept atid entered in the proper book, To un- 
derstand this objection itis necessary to pjremise that the county 
court "has the jurisdiction pertaining to probate courts and boards of 
county eommissioners, *: * * and such civil jurisdiction, not exr 
ceeding the amount of value of $500, * * * as may be prescribed 
by law." Const. art. 7, § 12. And by section 876 of the Civil Code 
it is provided that thèse three kinds of business, to-wit, (1) leases at 
law; (2) probate business ; and (3) county business, "shallbe entered 
and kept in separate books ;" and the argument of the plaintiff is that 
thèse orders belong to. probate business, but hâve been entered in the 
book with county business, and are therefore void. The argument 
assumes that said section 876 was in force when thèse transactions 
took place. But this is a mistake. The Civil Code, although passed 
on October 11, 1862, didnot take effect until June 1, 1863. But upqn 
examination we find that substantially the same provision coneerning 
"the settlement of the estâtes of minors, idiots, and lunatics, and ail 
cases of the nature of probate," and "ail county business," was con- 
tained in section 21 of the act of June 4, 1859, relating to county 
courts, (Sess. Laws, 12,) and then, and until June 1, 1863, in force 
and applicable to thèse proceedings. 

It does not appear from the certificate of the clerk to thèse copies, 
dated October 13, 1874, that the originals were not entered in a 
separate book, On the contrary, the fair inference from the certifir 
cate is that they wereso kept, The clerk describes himself as "the 
keeper of the probate records," and then certifies that the transcript 
is a true copy of the original orders made by the court in the "com- 
mitment" and esta te of William Fulton. But on the hearing of the 
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motion for a new trial the plaintiff read a duly-çertified transcript^ 
dated March 11, 1881, of the whole record of the proceedings of the 
county court for the months of February and March, 1863, doing 
county business, inwhich is found the entry of the proceedings upon 
the inquisition of lunacy in the case of William Fulton, to which is 
added in the oertificate the statemeii^.*. that no entry concerning such 
inquisition is found in the îecord of p-obate business. 

Assuming that this is sufficieut évidence of the fact that the pro- 
ceedings on the inquisition of lunacy were kept in the record of county 
business, and not that of probate business, and that the plaintiff is 
excusable for not producing such évidence on the trial if he deemed 
it material, what is the effect of it? 

At the date of the act of June 4, 1859, supra, and until September 
27, 1862, there was no insane asylum in the state, and a county 
court iad no authority to make or hold an inquisition of lunacy ex- 
cept for the purpose of appointing a guardian of the lunatic's person 
and estate, upon the application in writing of certain persons named. 
Act of December 15, 1853, (sections 9 and 10, Or. Laws, 555.) 

On September 27, 1862, an act was passed "to provide for the 
safe-keeping of insane and idiotie persons." Section 1 of this act 
authorized the governor to contract with "some suitable person" for 
the safe-keeping of the insane. Section 2 was merely a rehash of 
the law then in force, authorizing the county court to appoint a guard- 
ian for the person and estate of a lunatic, without auy référence to 
it. Section 3 authorized "the county judge of any county, * 
* * upon the application of any citizen in writing," stating that 
any person "is suffering under mental dérangement," to cause such 
person "to be brought before him, at such time and place as he may 
direct," then and there to be examined by "one or more compétent 
physicians," selected by said judge. If upon such examination the 
physician should "certify on oath" that the person examined was 
insane, then the judge was required to cause such person to be placed 
in charge of the contractors for keeping the insane, primarily at the 
expense of the state ; but it -was also made the duty of the county 
judge to see that the estate of the insane person, if any, was applied 
to meet such expense. For the first two years the priée paid was 
|12 per week, and for the next four years $10. From this it willbe 
seen that it is doubtful to what class of business an inquisition of 
lunacy taken under the act of 1862 belongs. It does not corne within 
the enumeration of the act of June 4, 1 859, and was not authorized when 
that act was passed. It is somewhat sui generis. The proceeding 
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need not be in court, but may be had before the county judge at any 
time and place he may^ name ; and for aught that appears may be 
kept on paper and not entered in any bock. In this particular case 
it seems the judge likened it to county business, and liad the pro- 
ceedings entered and kept aocordingly as of a regular term of the court. 
But admitting that he erred in this matter, and that the inquisition 
should hâve been kept and entered in the records of the probate bus- 
iness, as claimed by the plaintiff, still the resuit is not .affected by 
this mistake of the officer. The act directing the business transacted 
in the county court to be kept and entered in différent books, accord- 
ing to a certain classification of the same, is so far a mère régulation 
for convenience, and not of the essence of the thing to be done, and 
therefore only directory. When a statute gives directions or makes 
provisions concerning the time and manner of doing an officiai act, 
affecting the rights and duties of third persons, it will generâlly be 
considered directory, unless the nature of thy act to be done or the 
language of the statute indicates tha contrary. Smith's Com. § 670; 
Cooley's Const. Lim. 74; Toney v. Milbury, 21 Pick. 67; Corhet v. 
Bradley, 7 Nev. 107; People v. Cook, léBarb. 290; S. C. 8 N. Y. 67; 
Rex V. Foxdale, 1 Bur. 447. In this latter case Lord Mansfield said : 
"There is a known distinction between ciroumstanoes which are of 
the essence of a thing required to be done by an act of parliament, 
and clauses meiely directory." 

In the case under considération there is nothing in the nature of the 
act to be done, nor the language of the statutes directing ii to be done, 
■that indicates that it was the intention of the législature to make the 
validity of a judgment or order of a county court, duly given or made, 
dépend upon the fact that it is recorded in a particular book; and that 
if, from the ignorance or négligence of the clerk, it is entered in the 
■wrong one it is therefore void. The statute requiring the proceed- 
ings in this inquisition of lunacy to be kept and entered in a partic- 
ular book with a certain class of business is merely directory ; and, 
although the officer ought to hâve obeyed it, third persons are not to 
suffer for his omissions to do so. The entry of the proceedings in 
the records of the court was essential, — the essence of the thing to 
done; but whether in a book of this or that class of business was a 
mère matter of convenience, and the statute providing for it is there- 
fore directory. 

The plaintiff also insists that the inquisition is void because taken 
upon a pétition not verified, because, as counsel stateS it, Pulton was 
arrested and imprisoned in the asylum without "probable cause, 
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Bupported by oath or affirmation," contrary to section 9 of art. 1 of 
the constitution of the state, whicii pro vides that "no warrant shall 
issue but upon probable cause, supported by oath or affirmation, and 
particularly describing tiie place to be seaiclied, and the person or 
thing to be seized." This provision is copied from the fourth amend- 
ment to the constitution of the United States, and was placed there on 
account of a well-known controversy concerning the legality of gênerai 
■warrants in England, shortly before the révolution, not so much to 
introduce new principles as to guard private rights already recog- 
nized by the common law. 2 Story, Const. 1902; Conk. Treat. 616. 
Thèse warrants were issued from the secretary's office for the arrest 
of persons concerned in printing and publishing of obscène or sedi- 
tious libels, without naming any one. At length, in Mooney v. Leach, 
S Bur. 1742, (Anno 1765,) they were declared void for uncertainty, 
the case being as to the leaglity of such a warrant issued by the 
Earl of Halifax, without information ou oath, commanding the arrest 
of "the printers and publishers" of a "séditions libel entitled the 
North Briton, No. 45," without naming any one. And on April 22, 
1766, the house of commons voted that such warrants were illégal. 4 
Black. Com. 292, note k. 

The law, as thus declared, was put beyond controversy, aa to the 
government of the Union, by this fourth amendment, and from there 
transferred to the constitution of the states. At the same time, 
there being some doubt whether the common law absolutely required 
that a warrant should issue only upon information on oath, the clause 
concerning probable cause on oath was added. Hale's P. G. 582; 4 
Black. 290; Mooney v. Leach, supra; De Grey, arguendo, 1764. 

Undoubtedly, then, the légal effect of this provision of the consti- 
tution is that process of any kind for the arrest of a person upon a 
criminal charge is void, unless issued upon sufficient information 
under oath, and an arrest thereon is unlawful. Ex parte Ruford, 3 
Cranch, 448. 

But it is not so clear that the inquisition authorized by said section 
3 of the asylum act involves the issue of a warrant and an arrest 
thereon of the alleged insane person, within the meaning of this pro- 
vision. The county judge is to cause such person to be brought 
before him, which may be accomplished by going to him, as the act 
allows the judge to appoint the time and place for the inquisition. 
But, ordinarily, a person "laboring under mental dérangement" can 
only be brought before the county judge, in the usual sensé of the 
phrase, by a resort to force or artifice. In this case there was an 
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order directed to the sheriff co mmanding him to bring Fulton before 
the court "on the presumption of insanity," to be dealt with according 
to the statuts, and the sheriff made a return thereon that he "arrested" 
the person named and brought him before the court. This order, 
judged by its purpose and mode of exécution, was, in effeot, a procès» 
for the arrest of Fulton issued without information upon oath. But 
ail process for the arrest of a party is not included in the word 
"warrant" as used in the constitution. A capias, or writ of arrest 
in a civil action, is not a "warrant" in that sensé, and it is issued at 
common law as a matter of course, without oath. S Black. 281. A 
warrant within the meaning of the constitution is an authority for 
the arrest of a pôrson upon a criminal charge, with a view to his 
commitment and trial thereon. 

The arrest of a person upon a charge of insanity, for the purpose 
of his commitment or confinement in an insane asylum, is, strictly 
speaking, neither an arrest in a civil or criminal proceeding, but 
is one sui generis. Still it partakes more of the character of the lat- 
ter than the former, and ought not, in this day of regard for personal 
liberty, to be allowed otherwise than upon information on oath. 
This act, which practically allows the arrest of a person upon the 
charge of insanity on the unverifled statement of any citizen, and his 
commitment to the asylum upon the verified statement of any one 
"physician" selected by the county judge that he is insane, was prob- 
ably prepared and passed in the interest of the contractors, who 
naturally enough wanted the entry to the asylum made expeditious 
and easy. 

At common law the king was the guardian of lunatios, and the 
custody of them was entrusted by him to the chancelier. Upon a 
pétition or information alleging the insanity of any one, the chancel- 
lor granted a commission to inquire into the matter by the verdict of 
a jury; and, if the person was thus found insane, committed him to 
the care of some friend, called his committee. 1 Black. 304. This 
pétition was probably not upon oa,th, but the party was not restrained 
of his liberty until after the verdict of the jury which established his 
insanity. 

In the draft of the New York Code of Civil Procédure, §§ 1563- 
1574, (1849,) the appointment of a committee for an insane person 
is provided for. The application is made to the surrogate by a veri- 
fied pétition stating the facts, and inquisition thereon is made by a 
jury at the place of the party's résidence, upon notice to him and 
some member of his family; and in the draft of the Civil Code, | 
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139, (1865,) a county judge is authorized to commit a person to an 
insane asylum, being "first satisfied by the oath of two reputable 
physicians that such person is of unsound mind, and unfit to be at 
large;" and even theu the party, "his or her busband or wife, or rel- 
ative to the third degree," may demand and hâve an inquisition of 
lunacy by a jury. 

But admitting, what -we think very doubtful, that the order upon 
which Fulton was arrested and brought before the county judge, 
although in the form of the statute, -was void, as being in conflict 
with section 9, supra, of the constitution, concerning the issue of 
warrants, still the subséquent inquisition by the judge, and the order 
thereon committing Fulton to the asylum, are founded upon the oath 
of the physician who examined him and pronounced him insane. If, 
then, the validity of the subséquent appointment of a guardian and 
the sale by him of the lunatic's property dépend upon the legality of 
the procédure in which Fulton. was declared insane, it is certaiuly 
sufi&cient if the inquisition and commitment were légal, even if the 
original arrest was otherwise. So long as the order of the county 
court committing Fulton to the asylum remained unreversed and in 
force, he could not hâve been discharged therefrom on habeas corpus 
on the ground that he was illegally restrained of his liberty, whatever 
might be thought of the legality of the order on which he was brought 
before the court. It foUows that, when AUingham applied to be 
appointed guardian of Fulton, the latter was lawfuUy adjudged insane 
and committed to the asylum.; This application was made under 
sections 9 and 10 of the act of 1852, swjjra, and might hâve been 
made and heard without référence to the previous action of the court 
under the asylum act of 1862, in which case the question of Fultou's 
insanity would hâve been tried and determined by the county judge 
as an ordinary question of fact. But the application was made upon 
the assumption that the matter of Fulton's insanity was res judicata, 
and the order appointing the guardian so recites. But no particular 
objection is made to this order upon the ground that, in making it, 
the question of insanity was not considered an open and original one. 
The claim of the plaintiff is that ail the proceedings as to the cus- 
tody and sanity of Fulton, and the management and disposition of 
his estate, dépend for their validity upon the legality of the order of 
February 3, 1863, directing Fulton to be brought before it upon the 
charge of . insanity, and his arrest thereon. But, as we bave seen, 
the order was probably well made, although upon information, noi; 
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under oath, and if this were otherwise the legality of the subséquent 
inquisition and adjudication of insanity is net affeoted thereby. 

Assuming, then, as we do, that Fulton was lawfully adjudged 
insane, and that such adjudication authorized the appointment of a 
guardian without any further inquiry or finding on the snbject, the 
only remaining question in this case is, was the sale of the premises 
by the guardian légal? and the answer dépends upon the suffieiency 
of the pétition of the guardian for the order of sale. 

The act of December 16, 1853, (Or. Laws, 738,) provides that 
when "the income of the estate" of "a minor, insane person, or spend- 
thrift" is insufficient to maintain the ward and bis family, his guard- 
ian may sell his real estate for that purpose upon obtaining a license 
therefor from the county court; and he may make such sale upon 
obtaining such license, and invest the proeeeds "in some productive 
stock," or put them "out on interest," when "it shall appear upon 
the représentation" of such guardian "that it would be for the benfit 
of his ward." Sections 1 and 2. 

To obtain this license the guardian must présent to the court "in 
which he was appointed guardian a pétition therefor, setting forth 
the condition of the estate of his ward, and the facts and eircum- 
stances under which it is founded, tending to show the necessity or 
expedieney of such sale, which pétition shall be verified by the oath 
of the petitioner." Section 6. Upon this pétition, if it appears 
therefrom that such sale "is necessary," or "would be bénéficiai for 
the ward," the court is authorized to grant the license to sell, upon 
notice to the next of kin and others interested in the estate. Sec- 
tion 7. 

Section 20 of the act provides that in an action relating to property 
sold by a guardian, in which any person claiming under the ward shall 
contest the validity of such sale, — 

"The same shall not be avoided on account of any irregularity in the proceed- 
Ings, provided it shall appear — (1) That the guardian was licensed to inake 
the sale by a county court of compétent jurisdiction ; (2, 3, and 4) that hegave 
the bond, took the oath, and gave notice of the time and place of sale, as pre- 
scribed by law ; and (5) " that the premises were sold accordingly, at public 
auction, and are held by one who purchased them in good faith." 

This provision of this act was evidently framed upon the theory 
that the then territorial courts of probate were not courts of gênerai 
jurisdiction, and that the évidence of their jurisdiction and its regular 
exercise must appear on the face of their proceedings ; and by way of 
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eecuring the same from collatéral attack, within certain limits, pro- 
vides that they shall not be so questioned, unless for one of the errors 
specified in the aforesaid five particulars. But the constitution of 
the state, as expounded by the suprême court in Tustin y. Gaunt, 3 
Or. 306, having conferred the jurisdiction of probate matters upon the 
county courts and made them courts of gênerai jurisdiction, their 
judgments in this respect, but for this statute, could not now be ques- 
tioned coUaterally upon any ground except that of jurisdiction. Gager 
V. Henry, 5 Sawy. 237. 

But no question is made in this case as to the suflBciency of the 
bond and oath of the guardian, or the notice and manner of sale ; and, 
if the court acquired jurisdiction to grant the license to sell, the sale 
was valid. It is true that the bond does not affirmatively appear to 
hâve been approved by the judge as required by the statute, (section 
20, supra,) and was not filed until after the sale. But no objection 
■was made on the trial to its admission on thèse grounds, and it is 
too late to do so now if desired. On the argument it was suggested 
that the county court of Polk county had jurisdiction to license this 
sale, because, in the language of the statute, (section 6, supra,) it was 
the court in which the guardian who made it was appointed, and 
therefore its regularity cannot be inquired into in this action. But 
we think the more reasonable construction of the clause (section 20, 
supra) — "was licensed to make the sale by a county court of com- 
pétent jurisdiction" — is that the court which licensed the sale must 
not only hâve had jurisdiction potentially of the class of cases to 
which this belongs, but must hâve aotually acquired it in this par- 
ticular one by the présentation of a proper pétition therefor — one 
containing the jurisdictional facts. 

In Gager v. Henry, supra, this court — Field and Deady, JJ. — held 
that the application of a guardian to sell the lands of his ward was 
a proceeding in the nature of a proceeding in rem, conducted by the 
ward through his guardian in the interest and for the benefit of the 
former; that the court acquires jurisdiction thereof upon the filing 
of a proper pétition therefor; and that the judgment of the court 
upon said pétition cannot be questioned coUaterally except as pro- 
vided by statute. 

But the plaintiff contends that the order licensing this sale was 
void, because the pétition therefor was not sufficient to give the court 
jurisdiction, for the reason that it does not state with sufScient par- 
tieuhirity "the condition" of the ward's estate, or "the facts and 
circumstances" "tending to show the necessity or expediency of such 
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a sale;" citing Stuart -v. Allen, 16 Cal. 474; Fitch v. Miller, 20 Cal. 
352; The Estate ofSmith,'51 Cal. 563. 

In the latter of thèse cases the question as to the sufficieney of the 
pétition to sell arose upon démarrer, and was decided upon an appea' 
and thefefore it îs not in point. 

The first case (Stuart v. Allen) involved the validity of a sale by an 
administrator npoii an order of the probate court, which was alleged 
to be void becausé the pétition therefor did not state facts sufficient 
to give the court jurisdiction ; that is, did not state the amount of the 
;personal estate that had corne to the hands of the administratrix, and 
how much thereof reinained undisposed of . The pétition referred to 
the inventory of the personal property on file, and stated that "it was 
wholly insufficient to pay the indebtedness." The court held that 
the pétition was sufficient to give the court jurisdiction, and that the 
sale was valid; saying, (page 501 :) 

" In order to the exercise of jurisdiction, it is not necessary tliat there should 
be a literal compliance with the directions of the statute. A substatitial com- 
pliance is enough. Nor is it essential that thore should be in the pétition 
itself, and without référence to any other paper or thing, a statement of thèse 
facts. The main fact required is the averment of the insufflciency of tlie per- 
sonal assets, and mère formai defects iU; the mode of statement would not 
aïïect the jurisdiction. The référence to the inventory makes, l'or ail pur- 
poses of the référence, the inventory a part of the pétition. The amount of 
the Personal estate is shown by the Inventory, as is also the value." 

It is also to be reniembered that the application for liceuse to sell, 
by an administrator, is unlike the application by a guardian, and is 
a proceeding adverse to the interests of others than the applicant, or 
those represented by him. In such case the heirs to whom the real 
property belongs are interested adversely to the application, as their 
land cannot be subjected to the payment of debts until the personalty 
is exhausted, and therefore there is reason for requiring a statement 
of facts in the pétition in the one case that are unnecessary in thé 
other. And therefore the California statute, (section 155,) substan- 
tially like the Oregon one, (Or. Civ. Code, § 1114,) provided that "the 
pétition of the administrator should state the amount of the personal 
estate that bas come to his hands, and how much thereof, if any, 
remains undisposed of, the debts outstanding agaiiist the deceased," 
etc. 

The second case (Fitch v. Miller) involved the validity of a guard- 
ian's sale that was contested on the ground, among others, that the 
facts stated in the pétition therefor were insufficient to give the court 
jurisdiction. The statute prescribing what the pétition should con- 
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taiB was substantially the same as the Oregon one, (section 6, 
supra.) 

The pétition was held sufficient, the court saying (page 383) that 
it was only necessary to statethe "condition" of the ward's estate so 
as to enable the court to judge whether a sale was necessary or expé- 
dient for the purposes permitted. 

In this case theverified exhibit or sale bill, filed July 5, 1865, was 
introduced in évidence by the défendant, upon the theory that, beiug 
a part of the files of the case when the court granted the license 
to sell, this court ought to assume that the facts contained in it were 
known to the county court, and taken into considération by it in act- 
ing upon the pétition. 

From it, it appears that, at the time of the application for license 
to sell, the personal property belonging to the estate h ad been sold, 
and that the proceeds, together with the sums coUected on debts and 
rents due the estate, amounted to $1,928.31, and that there had been 
paid out on account of the estate, not including $632 charged for 
guardian's services, the sum of $1,819.90. Taking this exhibit as a 
part of the pétition, there can be no doubt but that it appeared there- 
from that the personal property was exhausted. But in Gregory v. 
Taber, 19 Cal. 409, it was held that an inventory or other paperon 
file in the matter ôf an estate, and not referred to in the pétition, 
could not be considered a part of it. 

It may be admitted that the pétition in this case did not sufficiently 
8et forth the "condition" of the ward's estate, and that it would hâve 
been held bad on demurrer. To do this, the pétition should hâve 
Btated of what the estate consisted, its value, and productiveness, if 
any. But it is stated that the personal property is not suflScient to 
pay the expense of supporting Fulton in the asylum, and the amount 
of this the court judicially knew to be $624 a year until 1865, and 
$520 a year thereafter. It is also in substance averred that the 
condition of the estate is such that it is necessary to sell the real 
property to maintain the ward in the asylum; which, by a reasona- 
ble if not a necessary implication, amounts to an averment that the 
income of the property is insufficient for that purpose, and that in 
addition it will be for the benefit of the ward to convert the land into 
money and loan it, so far as the proceeds are not necessary for his 
immédiate maintenance. 

Thèse allégations, however defective or imperfect, are sufficient, 
we think, to give the court jurisdiction to make the inquiry. In 
cflfect it is stated that the condition of the estate is such that the 
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income, if any, is not sufficient to support the ward in the asylum, 
where he is likely to remain, and that the personal estate is not suf- 
ficient to defray the expenses already incurred for that purpose ; and 
also that it would be for the benefit of the ward to convert his land 
into money. 

Upon either or both of thèse grounds the court had authority to 
lieense the sale upon this pétition, and having done so the purehaser 
thereat acquired a good title. This being so, the motion for a new 
trial must be denied. and it is so ôrdered. 



Paekes and others v. Aldeidgb and others. 
(Circuit Court, D. New Jersey. July 19, 1881.) 

1. Testament ART Charges upon Rbal Estate. 

Only when there has been a complète disposition of the personal propertyby 
the testator, will it be presumed that he meant to charge the laud with thepay- 
ment of a legacy, or the raising of money to be applied to a spécifie purpose. 

2. CONCtJRRBNT JmîISDICTION— FEDERAL CoURT — StATE COURT. 

Of two courts, the one a fedeïal court and the other a state court, having con- 
current jurisdiction, the one flrst gaining complète Jurisdiction o ver the contro- 
versy is entitled to retain it. 
A particular will construed. 

S. B. Ransom, for complainants. 

Whitehead & Cushing, for Sarah Jane McClelland. 

Tho. Reyerson, for the executor. 

Nixon, D. J. The original bill of complaint was filed in this case 
by George Parkes and others, children of Eichard Parkes, late of 
Bellville, in the county of Essex and state of New Jersey, deceased, 
for the construction of the last will and testament of the said Eichard, 
and for other relief, touching the administration and disposition of 
the estate, in the said bill particularly set forth and specified. He 
departed this life on or about February 28, 1873, having first made 
and executed his last will and testament, which, omitting the mère 
formai clause, was as follows : 

"(1) It is mj will, and I do hereby order and direct my executor hereinafter 
named, to pay ail my just and lawful debts, death-bed and f uneral expenses, 
as soon after my decease as may be convenient for him so to do. (2) I do 
hereby give and bequeath unto Sarah Jane McClelland, my housekeeper, 
for services rendered, the brick house now occupied by me, together with the 
ground surrounding the aforesaid brick house, said ground being of the fol- 
lowing dimensions : Ninety feet front on William street, about 126 feet deep, 
running along the north-easterly line of Greenwich street, being a plat of 
ground 90 feet front ^nd rear, and 126 feet deep, and now fenced in as a gai- 
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den. (3) I do hereby give and bequeath unto my liousekeeper, Sarah Jane 
McClelland, ail my personal property, consisting of the f urniture in t.he house 
now occupied by me, and ail other personal property wheresoever found. (4) 
I do hereby give and bequeath to Sarah Jane McClelland,, my housekeeper, 
during her natural life-time, the rents and profits of the house and building 
known as the " shop," for the sole purpose of keeping the said hoùses and 
fenees in repair. The ground to belong to said shop or house shall be 60 feet 
front on "Washington avenue, and is 75 J feet in depth, and adjoining my 
garden; and at the death of the said Sarah Jane McClelland the same be 
sold by my executor and the proceeds to be divided among my children, share 
and share alike, less, however, ail légal costs and charges. The brick house 
and ground shall belong to my said housekeeper, Sarah Jane McClelland, and 
her heirs and assigns; the shop and the ground to be held during her life- 
time in order to pay taxes and make repairs. (5) As the said Sarah Jane 
McClelland is not fit to earn her bread by manual labor, I do hereby bequeath 
to her the sum, monthly, of $15, to be paid to her monthly by my executor 
hereinafter named; said amount to be paid from or ont of my undivided 
estate af ter the disposai of the same. (6) I do hereby order and direct that 
as soon as can be done after my decease, that $1,C)00 shall be used from 
my estate for fencing, grading, and the placing a head-stone on my burying 
lot; the sanle to be done under the direction and superintendence of William 
Mcintire, who bas promised to see it done in the best manner. (7) It is my 
will and I do hereby order and direct my executor hereinafter named, and do 
authorize and empower him to seU and convey, by deed in fee-simple, ail or 
any part of the residue of my real estate for such priée or priées as he may see 
fit, and the proceeds to be divided among my chUdren, share and share alike. 
(8) I do hereby authorize and empower my executor to sell any part or ail 
my real estate on such terms as he may see fit. (9) And I dp hereby consti- 
tute and appoint Thomas Aldridge my executor of this, my last will and tes- 
tament. The said Thomas Aldridge now résides in the city of Jersey City, 
New Jersey." 

The said will was duly admitted to probate, by the ëurrogate of the 
county of Essex, on the tenth day of March, 1873, and Thomas 
Aldridge took upon himself the duties of the executorship, and filed 
an inventory and appraisements of the personal estate of the testator 
on the twenty-seventh of March, 1873, amounting in the aggregate 
to $1,105, of which $1,000 was cash in the hands of the said execu- 
tor, — the proceeds of the sale of a lot of land sold by the testator 
before his death, — and $106 was the appraised value of the furniture 
in the dwelling-house, and which was specifically bequeathed to the 
housekeeper, Sarah Jane McClelland. The real estate of which the 
testator died seized, consisted of — 

(1) A brick house, and lot 90 feet by 126, in Bell ville, where he resided at 
the time of his death ; (2) a house or building, known as the " shop," compris- 
ing two tenement houses, with a lot 66 feet by 75J, adjoining or near the 
above; (8) a plat or parcel of land on "Washington avenue and William 



■223 FEPEBAL BBPORTEB. 

Street, in Bellville, which was subsequently run ofï into lots by the executor, 
seven of which he sold to one Francis Haggerty, oa the tweuty-fourth of 
March, 1874, for the aum of $3,631.50. 

With this knowledge of the condition of the eatate, it does net seem 
■that the construction of the will ought to occasion much serious con- 
troversy. It is the duty of the court to ascertain from the whole 
instrument the intention of the testator, and to give effect, so far as 
practicable, to ail the provisions of the will. When thèse confiict, 
they must, if possible, be so construed that ail may stand. It is 
obvions that the housekeeper, Sarah Jane McClelland, was the spé- 
cial object of the testator's bounty. It was clearly his design to 
make provision out of the estate for her comfortable support. To 
this end, he gave to her, absolutely, his dwelling-house, with ail the 
furniture, for her home. He ordered the rents and profits of other 
designated real estate to be used during her life for the payment of 
taxes, and to keep the house in proper repair. He further directed 
the payment of $15 monthly for the current expenses of her living, 
and provïded that the money for this purpose should be paid from 
or out of his undivided estate. To what, then, is she entitled under 
the will? 

(1) To ail the furniture and other personal property, and to an estate in 
f ee-simple in the brick house, and the lot or garden on which it stands, 90 
feet in width and 126 f eet in depth ; (2) to a life estate in the two tenement 
houses known as the "shop," and a lot 60 feet in width and 75 J feet in 
depth; (3) to the monthly payment of $15 during her life, to be derived from 
the sale of reàl estate not otherwise specifically disposed of. 

Where there is a complète disposition of the personal property by 
the testator, and there is no possibility of the payment of a legacy 
or money ordered to be raised for a spécifie purpose except from the 
real estate, it is the duty of the courts to présume that he meant to 
charge the land for such payment. See Goddard v. Pomeroy, 13 
Bart. 546; 1 How. 1. 

Applying this settled rule of construction to the présent case, the 
$1,000 which was ordered to be used from the estate for fencing, 
grading, and placing a head-stone on the burying lot of the testator, 
should be paid by the executor from the proceeds of the sale of the 
land authorized to be sold. 

What, then, is the duty of the executor ? 

(1) To surrender to Sarah Jane McClelland the furniture specifically be- 
queathed to her, and also the absolute possession and control of the brick 
house, with the lot, as descr^bed in the will. (2) To allow to her the reuts 
and profits of the house and building known as the "shop," with the lot, 
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dui^ng her life. (3) To sell a sufficient portion of the remaining real estate 
to pay ail debts and funeral expensçs, and the sum of $1,000 for f eijcing, etc., 
the testator's burying lot; and also to create a fund from -which can be real- 
ized the monthly sum ôf $15, and to pay said sum to Sarah Jane monthly, 
dùrlng her life, and after her death to divlde the principal equally àmorig thé 
testator's children. (4) To sell, in his discrétion, the residue of the real 
estate, not including the brick and shop property, andj after deducting the 
légal costs and charges of the sale, to apportion the proceeds araong the chil- 
dren of the testator, share and share alike. (5) After. the death of the said 
Sarah Jane, to sell the " shop " property aforesaid, and ,to divid© the moneyp 
arising therefrom, less costs and expenses, among the said children, share and 
share alike. 

The moneys heretofore paid by him out of tfae estate for taxes anâ 
insurance of either the brick house or shop prûperty are illégal, and 
cannot be allowed in the settlement of his accounts. Suoh expeûdi- 
tures, if made, are chargeable to Sarah Jane McClelland, and mày be 
offset against her claim for her monthly allowances. 

AU the real estate is subject, of course, to the dower of the widow 
of Richard Parkes, if such widow is still living, and must be sold 
encumbered with this charge, unless the executor can make a satis- 
factory arrangement with her for the release of her right. 

As to the prayer of the bill for an account, etc., it is sufficient to 
say that proceedings involving the subject-matter of this part of the 
case had already been instituted in the orphans' court of the county 
of Essex, by the défendant, Sarah Jane McClelland, against the 
executor, and were pending when the bill was filed in this court by 
the complainants; that the orphans' court had complète jurisdiction 
oyer the controversy, and, having first acquired it, is entitled to retain 
it ovex ail tribunals having a concurrent jurisdietion, and that there 
is no disposition, if there was the power, to interfère with the pro- 
ceedings there. 

The suggestion was made on the argument that, pending this suit, 
the executor had been removed by the surrogate, and an administra- 
tor cwm testamento annexa had been appointed. The learned counsel 
for the complainants admitted the fact to be so, but insisted that the 
removal of Mr. Aldridge as executor did not disturb his relations to 
the real estate of the testator as trustée, and that he was not divested 
by that act of his discretionary power to sell the land and make such 
disposition of the proceeds of sale as the will ordered and directed. 

It is admitted, upon gênerai principles of the law, that the pffices 
of executor and trustée may he united in the same person, and that 
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it does not necessarily foUow, because he does not undertake or is 
not allowed to discharge the duties of the one, he is incapacitated 
to act as the other. Where the d'uties of the two offices are distinct 
and separahie, as they seem to be under the provisions of the présent 
will, no sueh complications -will arise as might resuit where a removal 
from office was made ia a case where the duties were identical and 
inséparable. 

But the 129th section of the orphans' court act (Révision of New 
Jersey, 781) has removed ail question and difficulty hère by pro- 
viding that in case of removal of an exeoutor by the orphans' court 
and the appointment of an administrator cum testamento annexa, the 
latter, among other things, — 

" Shall be authorized to do ail aets necessary for the administration and set- 
tlement of the estate, and the exécution of the powers a.nû. performance of the 
trusts contained in tlie will of the testator, in the same manner and to the 
same effect as if such person or persons had been * * * named as exeou- 
tor or trustée in such will." 

Let a deoree be entered in conformity with the foregoing opinion. 



United States v. Two Thousand One Hundred and Sbventebn 
Bdshels of Malt. 

{District Court, E. D. Wisconsin. June 22, 1881.) 

1. Impokt Duties— Fraudulbnt Invoicbs— Rbv. St. j 2854. 

In a proceeding, by information, to obtain judgment of condemnation against 
certain imports as forfeited for alleged violations of certain provisions of the 
statute regulating importations from foreign countries, hdd, that, as the in- 
voice contained a discount that was not allowed the purchaser, under the pro- 
visions of section 2854 of the Revised Statutes, the property was forfeit. 

2. Samb— Same. 

The fact that the property, i. e., malt, was invoiced, for purposes of importa- 
tion, at the rate and upon the scale of 36 pounds to the bushel, that being the 
scale upon which it was sold in the country from which it was imported, under 
an arrangement to sell the same in this country upon a scale of 34pound8 lothe 
bushel, that being the scale usually adopted hère, does not constitute a ground 
of forfeiture. 

3. Same— Rkv. St. § 2907. 

Where the raiiroad company, owing to compétition, hauled the malt in ques- 
tion from the malt-house, the place of its manufacture and where it was stored 
when delivered to such raiiroad company for transportation, to the cars at the 
station, fre« of charge, no forfeiture ensues under section 2907 of the Revised 
Statutes for not adding the expansé uauallv incurred for such services, as there 
has been none incurrcid to add. 
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4. Rev. St. { 2864. 

The invoice required by section 2864 of the Revised Statutes is false within 
the meaning of the statute if untrue, simply. The existence or aoa-existence 
ol a fraudulent intent is immaterial. 

5. DUTIES— OUSTOMS Ofpicers. 

Fraudulent practices in connection witli the customs dntieg are not legalized 
by being treated as légal and regular by customs offlcers. 

G. W. Hazelton, for the United States. 

Murphy é Ooodwin, for claimant. 

Dyer, D. J. This is a proceeding by information against a quan- 
tity of malt sold and consigned by the claimant, who résides at Lon- 
don, in Canada West, to the Schlitz Brewing Company, of Milwaukee, 
the object of which proceeding is to obtain judgment of condemna- 
tion against the property as forfeited for alleged violations, by the 
claimant, of certain provisions of the statute regulating importationf 
from foreign countries. The shipment was made in August, 1880 
The malt was sold for one dollar per bushel, delivered in Milwaukee. 
It was originally imported into the port of Port Huron, and wa? 
there éntered for warehouse and transportation, and transporte^ 
thence in bond by rail to Milwaukee, where it was entered forreware- 
housing and withdrawal for consumption by the brewing company. 
Seizure was made at the port of delivery. The grounds of seizure, as 
stated in the seizing officer's report, were that the invoice of the malt 
contained an illégal discount not allowed to the purchaser, and that 
the property was consigned at an undervaluation. After the seizure 
an appraieement was made, pursuant to law, by spécial appraisers, 
who appraised the malt at $1.05 per bushel, home value. In the 
invoice the property is described as 2,000 bushels of No. 2 malt, 
purehased in London at a cost of 80 cents per bushel, on a scale of 
36 pounds to the bushel. The total cost is stated to be $1,600, and 
on the face of the invoice there is a déduction of 2J per cent., 
amounting to $40, for dust, leaving a balance of $1,560 as actual cost 
in Canada. In the entry for warehouse and transportation, the prop- 
erty is described as 2,000 bushels, at an invoice value of $1,560, added 
to which is 2^ per cent, commission, $39, making the dutiable value 
$1,599, and the duty, 20 per centum ad valorem, $319.80. On ship- 
ment a bill of the malt was sent by the claimant to the purchaser, of 
the following ténor : 

August 19, 1880, to 72,000 pounds malt, @ one doUar per 34 
pounds, delivered on track, Milwaukee, - . - - $2,117.65 

v.8,uo.i— 15 
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Another bill, indorsed "Copy Consul Certificate," was at the same 
time for'^arded to îhè ptirciiaser, as follows: 

August 19, 1880. To 72,000 pounds or 2,000 bushels malt, @ 80 

cents, $1,600 

Less 2J ofl for dust, p ■!.'-,- ,r - - 40 



Value at London ...... $1,560 

Several grounds of forfeiture are alleged in the information. 

1. It is chargedj^rs^, that the consignor of the malt, Slater, know- 
ingly raade an entry thereof at and through the port of Milwaukee 
by means of a false invoice, in tbat the malt, being subject to an ad 
valorem duty of 20 per cent., was invoiced, for purposes of importa- 
tion, at the rate and upon the scale of 36 pounds to the bushel, under 
an arrangement to sell the same at the price of $1.00 per bushel of 
34 pounds; the claimant thereby entering the malt upon an invoice 
for importation upon the scale of 36 pounds to the bushel, and at the 
same time making an entry of the same in bis account with the 
brewing company, and forwarding a bill therefor upon the scale of 34 
pounds to the bushel, and thereby defrauding the United States ont 
of the légal import duty on a portion of said merchandise. 

Inasmuch as it is shown that in the gênerai trade malt is sold and 
purchased in Canada upon a scale of 36 pounds to the bushel, and 
in the United States upon a scale of 34 pounds to the bushel, there 
is nothing in the first-alleged ground of forfeiture, and it was under- 
stood to be abandon ed at the argument. 

3. It is further charged in the information that the malt was 
fraudulently entered and invoiced by the claimant, for the purpose of 
importation, at 10 cents a bushel, or thereabouts, less than its actual 
market value in the principal markets of Canada. The statute (sec- 
tion 2907, Eev. St.) makes the cost of merchandise or its actual 
Wholesale price or général market value, at the time of exportation, 
in the principal markets of the country from which it bas been im- 
ported into the United States, with certain specified additions, the 
basis for determining the dutiable value. Considérable testimony bas 
been taken to show the market value of malt of the quality of that in 
controversy in varions markets of Canada. Witnesses for the United 
States hâve testified that in their opinion such malt was worth in 
Canada, in August, 1880, from 85 cents to $1.00 per bushel, upon 
the scale of 36 pounds to the bushel, Witnesses for the claimant 
bave testified that the fair market value of No. 2 malt in Canada, at 
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the time specified, was from 75 to 80 cents per bushel of 36 pounds 
each. The witnesses for the govemment testified upon inspection of 
samples exhibited to them in limited quantities, and the testimony of 
Bome of them indicates that the quality of portions of the malt was 
impaired by defective maltihg. There is a serious eonflict in the évi- 
dence on the question of value, and on considération of the proofs on 
both sides I cannot say that the govemment bas established its casé 
upon this branch of it by the weight of the évidence. The second 
alleged ground of forfaiture is therefore held unproven. This ruling 
with référence to undervaluâtion is not intended in this connection 
to cover the question of déduction for dust, which will be separately 
considered as a distinct ground upon which a right of forfaiture is 
insisted upon. 

3. The malt in question was in store at the malt-house of the 
claimant when it was delivered to the railroad company for shipment 
from London. The malt-house was situated some distance from the 
railroad station, and the malt had to be hauled in wagons to the 
cars at the station; and it is claimed that the expense of removing 
the malt from the place of manufacture to the cars was not added 
to its market value, so, as to make that expense part of the dutiabl© 
value, and that therefore the property is forfeitable. 

Section 2907 of the Kevised Statutes provides that — 

"In determining the dutiable value of merchandise there shall be addéd 
to the cost, or to the actual wholesale priée or gênerai market value at the 
time of exportation in the principal marketa of the country from whence the 
same has been imported into the United States, the cost of transportation, 
shipment, and transhipment, with ail the expansés included, from the place 
of growth, production, or manufacture, whether by land or water, to the vessel 
in which shipment is made to the United States." 

This plainly means that whatever expense the shipper pays or 
incurs in the removal of the merchandise or property from the place 
of production or manufacture to the place where shipment is made, 
shall be included in the dutiable value. 

The facts upon this branch of the case, as proven, are that at the 
time this malt was shipped the rates of freight on the Grand Trunk 
road for this class of merchandise, from London to Milwaukee, were 
from 20 to 25 cents per 100 pounds. Because of compétition, the 
railway company, with its own teams and wagons, takes freight of 
this character at the place where it may be and removes it to cars 
without additional charge. 

In this case the company contracted to carry the malt to Mil- 
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waukee for 20 cents per 100 pounda, its lowest rate, and took the 
freight by its own conveyances from tbe malt-house to the cars, 
making no extra charge for the extra service. 

The freight agent of the road testifies that the malt was removed 
from the place pf manufacture to the cars at the expense of the 
railroad Company, and that at London and s.everal other competing 
points in Canada the presoribed rates of freight for the entire trans- 
portation include the expense of rémoval of merchandise from the 
place where it may be at the time to the railroad station. In other 
words, in the case in hand the claimant would bave had to pay the 
same rate for transportation of this malt from London to Milwaukee, 
if he bad himself delivered it at the dépôt in London, as lie in fact 
contracted to pay ; the railroad company assuming the removal of 
the malt from the malt-house to the cars. The transaction on the 
part of the railroad company, then, was équivalent to the removal of 
the malt without expense to the shipper. As, therefore, the trans- 
portation or removal of the malt from the malt-house to the cars 
cost the shipper nothing, there was nothing to be added as expense 
of sucb removal to the dutiable value. I hold, therefore, that the 
third alleged ground of forfeiture is unsustaiued. 

4. The more serions question in the case is that which is involved 
in the déduction which the claimant made on the invoice of the malt 
furnished to the consular agent at the time of shipment, of 2|^ per 
cent, for dust. After providing that ail invoices of imported mer- 
chandise shall be made in triplicate and signed by the persou owning 
or shipping the merchandise, the statute (section 2854, Eev. St.) 
déclares that — 

"AU such invoices shall, at or before tlie shipment of the merchandise, be 
produced to the consul, vice-consul, or commercial agent of the United States 
nearest the place of shipment, for the use of the United States, and shall hâve 
indoïsed thereon, when so produced, a déclaration signed by the purchaser, 
manufacturer, owner, or agent, setting forth that the invoice is in ail respects 
true; that it contains, if the merchandise mentioned therein is subject to ad 
valwem duty, and was obtained by purchase, a true and full statement of the 
time wlieu and the place where the saane was purchased, and the actual cost 
thereof, and of ail charges thereon ; and that no discounts, bounties, or draw- 
backs are contained in the invoice, but such as hâve actually been allowed 
thereon." 

It is insisted by the attorney for the government that under this 
statute no discount or drawback could be lawfuUy made or inserted 
in the claimant's invoice in this case, unless it was one allowed to 
the purchaser of the malt ; , and the prosecution of the case, upoii this 
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brancn of it, is made to rest ujpon section 2864 of the Eevised Stat- 
utes, which provides that — 

"If any owner, consignée, or agent of any merchandise shall knowingly 
make, or attempt to make, an entry thereof by means of any false invoice, or 
false certifieate of a consul, vice-consul, or commercial agent, or of any invoice 
which does not cotitain a true statement of ail the particulars hereinbefore 
required, or by means of any other false or fraudaient document or paper, or 
of any other false or fraudulent practice or appliance whatsoever, such mer- 
chandise, or the value thereof, shall bé forfeited." 

And it is argued that the violation of this statute does not necessarily 
involve moral turpitude or actual intentional fraud. 

On the contrary, counsel for the claimant contends that there can 
be no forfeiture unless there was actual fraud, and he cites as the 
section of the statute under which this prosecution must proceed, if 
at ail, section 2839 of the Revised Statutes, which provides that — 

" If any merchandise of which entry has been made in the oflSce of a coUector 
is not invoiced according to the actual cost thereof at the place of exporta- 
tion, with design to évade payment of duty, ail such merchandise, or the value 
thereof, to be recovered of the person making entry, shall be forfeited." 

Upon careful considération of the provisions of section 2854, 1 am 
constrained to construe it, in its applicaiion to this case, as meaning 
that the invoice could contain no discounts or drawbacks but such 
as were actually allowed to the purchaser of the property in his 
transaction with the seller, or as were expressly allowèd by law. No 
other construction seems consistent with the purpose of the entire 
statute on the subject, which necessarily is very stringent iri ail its 
détails. This section cannot mean a discount or drawback allowed 
only by the owner or importer of the property, because that would 
throw the door open for any discounts or drawbacks, however illegit- 
imate, which he alone might from self-interest, or for any other cause, 
sei fit to insert in the invoice. Nor do I think it is intended by tMs 
section to give to the consular agent or to the collector of a port the 
power to allow any drawback or discount irrespective of statutory 
permission. The construction which I place upon the statute appears 
to be a reasonable one; for if, for example, in the purchase of such 
an article as malt, the parties, in good faith, agrée that a certain 
price should be paid for it by the purchaser, less a certain percentage 
to be deducted for dust, and the purchaser thus has the benefit of 
the déduction, the discount or drawback is one that enters iuto the 
transaction as a matter of mutual interest to the parties, and may 
well be recognized as such in the invoice that is produced to the con- 
sular agent. Then, if, apart from any agreement bstween the shipper 
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and the purchaser, the déduction be one authorîzed by law, the 
shipper or importer would, of course, be entitled to it on the face of 
his invoice. 

I conclude, therefore, as already stated, that the discount or draw- 
back must be one actually allowed to the purchaser, or absolutely 
authorized by law. In this case it was neither. It waa not allowed 
to the Schlitz Brewing Company ; for not only does the bill rendered 
to it by the claimant show that the purchaser was charged for the 
malt at the contract price, namely, one dollar per bushel, but the oral 
testimony shows that there was no déduction made or to be made for 
dust in the amount which the brewing company was to pay. The 
parties did not contract with référence to any such déduction. Look- 
ing next for statutory authority to make the déduction, without référ- 
ence to the contract of the parties, it is found to be wanting. Some 
of the testimony tends to show that in London malt is sold at a cer- 
tain price, less a certain per centage for dust. Other testimony tends 
to show that in other localities in Canada no such discount is made. 
Taking the proofs as a whole, I am of opinion that no established 
custom or usage is shown, but that it must be regarded as purely 
matter of contract between sellera and purchasers as each trans- 
action arises. In this case, therefore, I think it can hardly be 
claimed that the question of déduction for dust entered into the value 
of the malt so as to make its gênerai market value, at the time of 
exportation in the principal markets of Canada, 80 cents per bushel, 
less 2J per cent, for dust, and thereby sanction the discount as an 
élément entering into the fact of market value, and therefore author- 
ized by law. 

But it appears as a fact in the case that this déduction was not 
objected to, but on the contrary appears to hâve been tacitly sanc- 
tioned by the consular agent at London and the collector of the port 
at Port Huron; and the testimony shows that at the latter port, and 
at other points of entry on the frontier, the claimant had previously 
made varions shipments of malt under invoices containing the same 
déduction for dust, which were passed without objection; and it is 
contended, not without a good deal of force, that since the practice 
bas been recognized and treated as regular by the customs offieers 
with whom the claimant bas previously dealt, the présent proceeding 
to enforee a forfeiture of his property, on theground that the déduc- 
tion is one not authorized by law, does not accord with justice and 
Icgal right. If the court were at liberty to deal with the case in the 
light of what appear to be équitable considérations, such as that just 
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suggested, the argument based upon a prevîous course of practice 
would certainly be entitléd to weight. But the court is compelled to 
administer the law in the Btrictness of its letter and true meaning, 
and it often happens that iii caSés of this character équitable con- 
sidérations, which mighi induce an officerHaving the freedom of dis- 
crétion to grant relief, must be disregarded by the court. If the 
déduction of 2|- per cent, in the infoice in this case was illégal, the 
court must so déclare it, and any previous récognition of it by cus- 
toms officers cannot make it légal. The government is not bound by 
any unauthorized action of its officers ; and when the court is called 
upon to détermine the validity of a proceeding, such as that in ques- 
tion hère, the only test is, is the act complained of légal? If it is 
not, then no récognition or sanction of it by subordinate officers 
can legalize it. Moreover, it may be the fact that the invoice in 
this case was passed without objection, beeause the consular agent 
and the coUector supposed that the déduction for dust was one allowed 
to the consignée of the malt. 

But it is still insisted that there was no design on the part of the 
claimant to évade the payment of duty — no intent to defraud thé 
government ; and therefore that his property is not liable to foriëit- 
ure. It is true that section 2839 appears to make such design or 
intent a prerequisite to the right of forfeiture. But the case covered 
by that section is one where the property is not invoiced according to 
the actual cost thereof at the place of exportation, and that is not 
quite the question hère involved. The question hère is one that 
touches the importer's right to make a déduction in the invoice from 
the cost or market value bî the property, after such cost or market 
value has been truly stated in the invoice; and I regard the caseas 
falling rather within section 2864,, and particularly within that part 
of the section which déclares that— - 

" If any owner, consignée, or agent o£ any merchandise shall knowingly 
make * * * an entry thereof by means of * * * any invoice which 
does not contain a true statement of ail the particulars hereinbefore required, 
** * such merchandise * * * shall be forfeited." 

Among the particulars before required is the one relating to draw- 
backs and discounts, as provided by section 2854, and so the question 
would be did the claimant knowingly make an entry of this malt by 
means of an invoice which did not contain a true statement of ail the 
particulars or faets required by law. It is true that section 2864 
provides for the case of an entry by means of a false invoice, or false 
certificate of a consul ; but it is not, as I understand, so limited in its 
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scope as not to cover an act which is in fact illégal, though there be 
no premedited attempt to perpetrate a fraud by means of an invoice 
false in the sensé that it is designedly fraudaient. 

The customs laws throughout are necessarily exceedingly strin- 
gent, and in more than one instance they forbid the commission of 
acts which, iî committed, though simply mala prohibita, involve a for- 
feiture ; and section 2864 seems to embrace the case of an entry 
knowingly made by means of any invoice which does not contain a 
true statement of ail the particulars required by law. 

On the whole, my conclusion is that the law was violated in 
making the déduction of 2^ per cent, for dust from the cost or 
value of the malt, and that therefore the property was subject to 
forfeiture. I may add that this conclusion is not expressed without 
some hésitation, since the duty on the amount of the déduction for 
dust would be quite trifling in amount, and since the right of forfeit- 
ure on the part of the government seems to rest rather upon techni- 
cal grounds than otherwise; and I do not fail to appreciate the fact 
that the conséquences to the claimant are serious. But after consid- 
ering with care the question upon which the case must turn, I hâve 
been unable to perceive any way of escape from the resuit stated, con- 
sistent with the letter, spirit, and meaning of the statute regulating 
the collection of duties upon imports. 



United States v, Stone. 
(Circuit Court, W. D. Tenneaase. Juae 28, 1881.) 

1. CniMiNAii Law — Wbecks— Dbpbedationb on Vbssels in Distbess — Ebv. St. 
i 5358— "PiiUNDBB, Steai, or Destkot" Oonstbued. 

Section 5358 of the Revised Statutes is a comprehensive statute, affording 
extraordinary protection to property within the admiralty and maritime juris- 
diction of the United States, by creating and punishing a substantive and dis- 
inct ofEence for ail acts of spoliation upon the property belonging to a veasel 
wrecked or in distress. It is not alone the crime of larceny that is punished by 
the statute, but any act of déprédation, whether it be of the character that 
would be piracy if committed on the high seas, robbery, or other forcible tak- 
ing, theft, trespass, malicious mischief , or any fraiidulent and criminal breach 
of trust if committed on land of property solely under the protection of the 
common or statutory law of the state within which the ofEence is committed. 
And no spécifie intent, as in larceny, is necessary to constitute the ollcnce. 
Any intent except that of restoring the goods to the vessel or owner is unlaw- 
ful, under this statute, and whether conceived at the timeof the taking orsub- 
sequently thereto, if carried out by a wrongf ul appropriation or destruction of 
the property, the ofEence is complète. Nor is it matorial whether the property 
is taken from ofE the wrecked vessel itsclf, or out of the water while floating 
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away, or while cast upon the shore. Nar is the value material ; ail property 
belonging to the vessel, of any value, in any situation or condition, being under 
the protection of the statute. 
2 Samk— CîoNSTBncTioN op Fbdbral Statdtbs CRBATHia Crimes — CoMMON-IiAw 

WORDS — " STEAIi" CONSTBUED. 

While it is true that when an act of congress uses a common-law term it is 
to be interpreted according to its common-law nieaning, this must be under- 
stood of words that are plainly used in their tecbnical sensé ; and if, by the çon- 
text, the object of the statute, or otherwiae, by the rules of construction it ap- 
pears that the word is not so tised, it will be given that meaning which it must 
hâve to effect the object of the statute, and will not be restricted to a techriical 
meaning that would defeat that object. The word "steal," if used alone, miglït 
necessarily import larceny as at common law ; but when used in connection 
with " plunder " and " destroy," as found in section 5358 of the Revised Stat- 
utes, it will not be restrained so as to deflne only the crime of larceny of lost 
goods on land as known to the common law. 
i. Ckiminal Law— Pleading— Séparation of Oppbnckb— Rbt. St. § 5358. 

It is not necessary, in an indictment charging the offence declared by the 
Revised Statutes, } 5358, to distinguish between acts supp'osed to be chàracter- 
ized as " plundering " and those supposed to be characterized as " stealing " or 
"destroying." It may well be charged, in the language of the statute, as a 
single offence, and will be supported by proof of any act that could be denom-' 
inated plundering, stealing, or destroying. Nor is it necessary to distinguish 
between acts of déprédation committed on the wreck and those on property 
belonging to it, but separated from it. If the indictment be so drawn, the sépa- 
ration may be disregarded, and a gênerai verdict had upon the whole indictment. 
4. Chiminal Law— Evidence — Intbnt — Pbovbd by. Pabtt Hihself. 

The défendant, being introduced as a witness, was permitted to testîfy as to 
his intention in taking the goods. (8ee note.) 
fi. Samb — Confessions— When Admissible. 

A private détective employed by the owners, underwriters, and salvage Com- 
pany, with authority to collect, settle for, and recover ail goods lost or plun- 
dered from a wrecked vessel, and to institute ail civil or criminal prosecutions 
necessary for that purpose, is not a person in authority so as to exclude confes- 
sions made to him, although there were promises or threats made to induce them ; 
but, when admitted, the weight to be given to the confessions, under ail the 
circumstauces, is a question for the jury. The circumstances under which 
confessions will be excluded, stated. 
6. Same— Fédéral Criminal Pkacticb— Privatb Fbosecutob. 

Private prosecutors a e unknown to the practice of the fédéral courts, the 
district attorney being alone authorized to prosecute. EM, therefore, that a 
private person cannot be in authority over the prosecution so as to exclude 
confessions. 

Motion for New Trial. 

The défendant was indicted for déprédations upon property belong- 
''ng to the steam-boat City of Vicksburgh, plying between St, Louis 
and New Orléans, which was wrecked at Aahporfc, Tennessee, in Juiy 
1880 ; this case being one of a great number for the same offence 
now pending in this court. The statute under which the indictments. 
were found reads as follows, viz. : 
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Revised Statutes of tlie United States, § 5358 : " Every person who plun- 
ders, steaia, or destroys any mouey, goods, merchandise, or other effects from 
or belonging to any vessel in distress, or wrecked, lest, stranded, or cast away 
upon any sea, or upon any reef , stioal, bank, or rocks of the sea, or in any placf. 
within tiie admiralty or maritime jurisdiction of the United States ; and every 
person who willfully obstructs the eseape of any person endeavoring to save 
his life from such vessel, or the wreck thereof ; any person who holds out or 
shows false lights, or extinguishes any true light, with intent to bring any 
vessel sailing upon the sea into danger, or distress, or shipwreck, — shall be 
punished by a fine of. not more than $5,000, and be imprisoned at hard labor 
not less than ten years.".. i 

The material allégations of the indictment in this case are as fol- 
lows : 

That David A. Stone, at Ashport, in said county, did plunder certain goods 
and merchandise from the steam-boàt " City of Vicksburgh," — thatis to say, 
two bnreaus, of the value, to-\yit, of $50; one sofa, of the value of, to-wit, 
625; and two sets of niattress springs, to-wit, of the value of $20, — the said 
steam-boat then and there being in distress and wrecked upon the waters of 
the Mississippi rjver^ and, within the admiralty and maritime jurisdiction of 
the United StateS) while engaged, in commerce and navigation on said river, 
to-wit, between Vicksburgh, in the state of Mississippi, and St. Louis, in Mis- 
souri, contrary to the fOrm of thé statute in such case made and provided, and 
against the peace and dignity of thè United States of America. 

(2) And the grand jii'rors aforeâàid, upon their oaths aforesaid, do further 
présent that the said David A. Stoiie, on, to-wit, the day and year aforesaid, 
at said Ashport, and within the jurisdiction of this court, unlawfuUy, with 
force and arms, did steal, take, and take away certain goods and merchandise, 
then and there the property of some person or persons whose names are to the 
grand jurors aforesaid unknown, from the steam-boat City of Vicksburgh, — 
that is to say, two bureaus, of the value, to-wit, of $50; one sofa, to-wit, of 
the value of $25.; and tsyo sets of mattrass springs, to-wit, of the value of $20, 
—the said steam-boat then and there being wrecked and in distress upon the 
waters of the Mississippi riVer, and within admiralty and maritime jurisdic- 
tion of the United States, while engaged in navigation and commerce on said 
river, to-wit, between Vicksburgh, in the state of Mississippi, and St. Louis, 
iiithe state of Missouri, contrary to the form of the statute in such case made 
and provided, and against the peace and dignity of the United States. 

(3) And' the grand jurors afofèsaid, upon their oaths aforesaid, do further 
présent that the said David A. Stone, on, to-wit, the day and year aforesaid, 
at said Ashport, and within the jurisdiction of this court, unlawfully, with 
forceand arms, did destroy certain goods çind merchandise, — that is to say, one 
bureau, to-wit, of the value of $50, — theij and thei^e belonging to the steam- 
boat City of Vicksburgh, the said steam-boat then and there being wrecked 
and in distress upon the waters of the Mii^sissippi river, and within the admi- 
ralty and maritime jurisdiction of the United States, while engaged in com- 
merce and navigation on said river, to-wit, between Vicksburgh, in the state 
of Mississippi, and St. Louis, in the state p^ Missouri, contrary to the form 
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of the statute în such case made and provided, and against the peace and dig- 
nity of the United States. ; 

(4) And the grand jurors aforesaid, upon their oaths aforesaid. do fm-ther 
présent, that on, to-wit, the day and year aforesaid, at said Ashport, and 
within the jurisdiction of this court, the said David A. Stone did unlawfully, 
with force and arms, steal, take, and carry away certain goods, wai-esj and 
merchandise then and there belonging to said steam-boat City of Vicksburgh, 
and then and there the property of some person or peraons whose names are 
to the grand jurors aforesaid unknown, — that is to say, two bureaus, of the 
value of, to-wit, $50; one sofa, of the value of, to-wit, 625; and two sets of 
mattress springs, of the value of, to-Wit, $20, — the said steamboat then and 
there being in distress and wreekèd upon the waters of the Mississippi, river, 
on the Tennessee shore thereof, and within the admiralty and tnaritime juris- 
diction of the United States, while -engaged in commerce and navigation on 
said river between Vicksburgh, in the state of Mississippi, and St. Louis, in 
the state of Missouri, contrary to the form of the statute in such case made 
and provided, and against the peace and dignity of the United States. 

W. W. MuBKAT, U. S. Att'y for said District. 

The proof of the government tended to show that the défendant,' 
along with others, eut into the texas of the ill-fatôd vessel and took 
away the articles mentioned in the indictment, The ehief witness, 
Bennett, a détective employed by the owners to hunt up the missing 
goods, testified to a confession made by the défendant to that effect; 
He testified that he went to see the défendant at or near his house, in 
Company of two other men, one of whom was ât the time a depaty 
marshal for this district; that thèse two men remained some 200 
yards away, but in sight of witness, when he had thfr cOnversatiori 
with défendant; that at that time no process had been îssued or any 
steps taken to institute criminal proeeedings against défendant, and 
that he (witness) probably told défendant that he should rather go 
into court after having made restitution for the goods than before, 
but that no threats were made. On cross-examination he further tes- 
tified that he was agent for the collection of goods lost and taken 
from the wreck, and had with him letters of authority (which he 
showed défendant) from the underwriters, the wrecking eompany, anr] 
the owners of the boat, one of which letters instructed him to institute 
criminal proeeedings against the guilty parties in the fédéral courts ; 
that the deputy marshal was employed by witness simply to aid him 
in recovering lost goods, etc., or their value in money, but that he (tho 
deputy marshal) was not aeting in any way in an officiai capacity. 
The witness further stated that, having taken the advice of counsel, 
he did not then believe any criminal proeeedings could be instituted. 
He Bubsequently distributed throughout this neighborhood smali 
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printed band-billsof exlracts from the United States Eerised Statutes 
on the subject of admiralty offences, containing, among otbers, the 
section on which the indictment in this case is based. He was 
cross-examined at great length, to sbow that he had sought by extor- 
tion of threats and promises of exemption from prosecution, to obtain 
confessions and money for goods from other parties implicated. He 
Bubstantially claimed he had told ail parties the same as he had this 
défendant. Other testimony was introduced for the purpose of cor- 
roborating this confession and the witnesses who testified to it. The 
défendant himself testified that he made no such confessions, but told 
Bennett he got the goods out of the river. He said that on the night 
of the wreck, being informed of it, he went to the river, near which 
helived, andwith one Darnell and others went out in a skiff and cap- 
tured some hogsheads of méat, which they divided between them ; 
that subsequently he got some millinery goods, spices, and pepper, of 
no considérable value; that next day he took from the river the 
articles of furniture mentioned in the indictment, and others, which 
Darnell took for his share and that he carried them home. The bureau 
being without drawers and ail apart from soaking, and the lounge torn 
and dilapidated, and being of no value to him, he carried them back 
and threw them into the river. He did this because they were, he 
thought, worthless. A few days after the goods were captured from 
the river, he reported to the officers in charge of the boat, and one of 
them came to his house and they divided the méat, the défendant, 
by agreement, retaining his share for saving it. The officer gave him 
the millinery and spices, but nothing was said about the furniture. 
Bennett, however, afterwards made him pay $94 for the property, and 
promised him that should be the last of it. He paid for the goods to 
Bennett because he was afraid of him, and afraid he would kill him. 
Being asked if he intended to steal this property or to destroy it, the 
défendant — the objection to the testimony being overruled — said ho 
did not ; that he did not know any one had any interest in it or right 
to it, and he did not intend to do wrong, and that as soon as he found 
the goods were claimed he reported them. There was conflict of 
proof as to the fact of his reporting this furniture. The government 
endeavored to show that he concealed it, and some méat not reported 
by him, but he insisted that while he did not at first report the furni- 
ture, the ofEcer could hâve seen it at his house when he got the méat, 
and he subsequently did report the furniture, and what he had done 
with it. He stated, on the subject of the confessions, that he told Ben- 
nett what he did, and paid him for the goods on his promise that 
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"that should be the end of it." He was induced to nîake the settle- 
ment in the belief that he would hâve no more trouble in court or élse- 
where about it. He was afraid Bennett might kill him. 

The court overruled a motion to exclude the confessions ; a motion 
to compel the district attorney to elect on which of the counts of the 
indietment he would try the défendant, excluding the others; and a 
motion to instruet the jury to find a verdict for the défendant. After 
argument, the court, Hammond, D. J., charged the jury as follows 
upon the construction of the statute : 

" The object of this statute, and others in the same chapter, is to protect 
ail persons and property engaged in the commerce of the United States, or 
within the admiralty and maritime junsdiction of the United States, from ail 
manner of spoliation and violence, or rapine and plunder. It is a matter 
peculiarly within the jurisdiction of the United States, and the necessity for 
such statutes is obvious. Whether such persons and propeity are likewise 
within the protection of the common or statutory laws of the several state's, 
against the same or analogous crimes, it is not necessary to inquire; but many 
of the offences found in this chapter, made for the protection of vessels and 
property pertaining to them, are unknown to the laws of this state, or to the 
gênerai common law of England or America. The offence deflned in this 
section, like ail others against the United States, is purely statutory, and we 
are not administering the common or' state statutory law of larceny, but a 
statute of the United States deflning the statutory crime of 'plundering, 
stealing, or destroying any mouey, goods, merchandise, or other eflects from 
or belonging to any vessel in distress, or wrecked, lost, stranded, or cast away 
upon the sea, or in any other place within the admiralty and maritime juris- 
diction of the United States.' There are two other offences declared in this 
same section, with which we now bave no concem ; but the one contained in 
words I hâve quoted is a single and distinct offence, with which we are now 
dealing in the trial of this défendant. It is not, as bas been supposed in 
argument, and as bas been probably thought by the pleader who drew this 
indietment, a statute defining several offences, namely: One of plundering 
from a vessel wrecked or in distress ; another, of plundering goods belonging 
to a vessel so situated ; another, of stealing goods from such vessel ; another, 
of stealing goods belonging to her; and still others, of destroying goods 
either from or belonging to the vessel. The whole flrat clause of the section 
describes a single offence, and it might well bave been so charged in the lan- 
guage of the statute, pure and simple ; the indietment containing, of course, the 
necessary jurisdictional averments as to the condition and location of the vessel. 
We are authorized to treat the indietment as if it had been so f ramed, and I charge 
you, therefore, that if the défendant bas either plundered, stolen, or destroyed 
the goods mentioned in this indietment from a vessel wrecked or in distress, 
in any place within the admiralty and maritime jurisdiction of the United 
States, he is guilty under this section, without référence to the séparation of 
the allégations into the several counts as we flnd them in the indietment. 
Nor is it at ail material whether the goods were taken from off the wreck itself , 
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from out the water.or while cast away upoi» the shore. From tlie moment ot 
the "wreck, or commencement of the distress, until restored to their rightful 
owner, the goods are within the protection of this statute, into whosesoever 
hands they corne wlth knowledge that they belong to the wrecked or distressed 
vessel. Nor is the sniallness of their value at allmaterial. Whether by efflux 
of time, the length of distance to which they hare been carried by the cur- 
rent or otherwise, or the conduct of the owners of the goods in abandoning 
them, they ever cease to be protected by this statute, we need not inquire, 
becE^use, under the circumstances of their case, as shown by the proof, there 
was no suoh lapse of time, distance from the wreck, or abandonment as would 
protect the défendant. We are not authorized by the use of the word 'steal' 
in this section, nor Other words used in describing this oiïence, to import into 
this statute from the common or statutory laws of England or the state the 
éléments of the crime of larceny of goods upon land as known to those laws. 
No spécifie intent is necessary to constitute this ofEence, and any intent is 
unlawful and sùBlcient for the guilt of the ofEender, except that alone of tak- 
ing the goods for the purpose of restoring them to the master or other offlcei 
of the unfortunate vessel, or to their ultimate rightful owner. If a person 
near thewireck does not intend to restore the goods, or intends to make any 
other use of them than preserving them for the master or owner of the vessel, 
or owner of the goods, he must let them alone or he violâtes this statute. 
Nor is the time when the unlawful intent is conoeived material. If the 
acclised takes the goods with the lawful intent to préserve and restore them, 
and afterwards yields to the temptatîon of avaiice or cupidity, and couverts 
or destroys them, he violâtes this statute. 

"Again, the manner of taklng is Wholly immaterial, whether by open force 
or stealth, or otherwise. The words of this statute are sweeping and com- 
prehensive.; They include ail unlawful taking, whether on the facts the crime 
at common law would be piracy, robbery, lar43eny simple, mixed, or compound, 
malicious misehiefi or what not; and includes such taking as would, under 
statutory offences, be called embezzlement, crimiual or fraudulent breach of 
trust. To illustrate: At common law, if y ou givo your goods to the master 
of avessel to be carried asfreight, and he appropriâtes or couverts or destroys 
the whole cargo or package, he is not guilty of larceny, but only a breach of 
trust; but if he breaks the package and takes a part, he is guilty of larceny. 
Now, we hâve no such reflnement in this statute, and, if the vessel be wrecked 
or in distress at the time of the taking, the master would be guilty, if not of 
stealing, certainly of plundering, and would be caught by this statute in a 
crime, as he should be. This statute is not, gentlemen of the jury, a dead 
letter, as bas been said by counsel; nor does ignorance of it at ail excuse the 
crime. The act of taking for your own use, or to destroy or otherwise deapoil 
tlie owner of goods that are wrecked, either from the wreok or afloat, is in 
itself morally wrong, and it must so occur to every man whose sensibilities 
are not bluntedby avarice, and tliat it is against common right to do it. It 
may not be against common law, but every man sliould expect to fmd some 
law in some statute somewhere to punish it. Untortuuately, human expéri- 
ence teaches us that when a disaster occurs by flre, wreck, flood, or storm, 
.and the property. of : the victims is left unprotected by tlie ordinary care and 
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possession of the owner, there seems to arise an irrésistible teroptation to ap- 
propriate it in the minds of men tent on plunder for the love of it, and ofteu' 
even wheire the man wbuld scom to be caught in the odious crime of stéalin^ 
from his neighbor. Thej do not look upon it as stealing, and perhapa it is 
not ; but it is plundering, and it is just that offènce this statute punishës when 
committed of goods that are wrecked. Now, I do not hesitate to say that 
where a man, under the influence of excitement and sudden témptation, yields 
to this impulse of taking for hiniself what seems lost, and is not a prof essional 
wrecker and plunderer, he deserves considération in the matter of mitigatlng 
the punifihment prescribed by this statute, but it in no sensé excuses the crime 
or authorizes acquittai at your hands. If the law imposed on you the duty of 
fixing the puniehment, I ghould tell you to consider whether such mitigatlng 
circumstance existed in this case; but it does not, and you hâve nothing todô 
with it. It ia a matter for the court, whose discrétion is unlimited by the 
statute, to consider those facts, if any there be, which mitigate the punish- 
ment. 

"If a vessel be wrecked, or in distress, and goods afloat, I do not say it is 
the duty of any one to rescue them for the owner in any other sensé than it 
is his duty to help ail who are in péril of life or property ; but it iS his right, 
and in our admiralty and maritime law the service is always rewarded Iby 
salvage. With a lawf ul purpose, therefore, this défendant had a right to 
rescue the goods, if afloat, and no presumption is against him from the mère 
act of taking them while so afloat. But, if you flnd he took them from the 
wreck itself, inasmuch as that was not abandoned or deserted, but under the 
coùtrol and in the possession of those who had the i-ight of possession, the de-' 
fftndant had no right to go upon it to rescue gooàs, even to save them; and 
there would be a presumption of wrongful intent from the mère taking itself, 
unless it were explained to be for some rightf ul purpose. The lawful pur- 
pose with which he might rescue them is to keep them for restoration to tlie 
owner upon payment of his salvage dues, or, in default of agreement'as to that, 
to libel them in the proper court by delivering them to the court for a settle- 
ment of the salvage claim. Taking them with any other intçnt is ùiilawf ul, 
and a violation of this statute. The intent miist be proved by the acts of tîie 
accused; and where he is a compétent witness, as hère, he may, I thihk, speak 
to his intent and say for himself what it was. But if he testifles to an intent 
that is inconsistent with his acts, he is unworthy of bellef as to that intent. 
Hemayexplain his acts, and show how they are consistent with what'he 
sayg his intent was, but the explanation must satisfactoi-ily show the çonsist- 
ency. A man cannot appropriate the goods of another to hi^ own use apd 
say he intended no wrong thereby, if he knows they did not belong to him, 
but to a vessel wrecked or in distress. He has no fair colOr bt right or title 
to goods belonging to a Veâsel so situated; and, if he knows thein to so belbng, 
he cannot appi-opriate them to his own use or destroy them withoUt guilt 
under this statute, no matter what he may hâve thought as to his right to so 
appropriate them. The essential éléments of the offence are : 

"'(1) A vessel wrecked or in distress, and within the admiralty or mari- 
time jurisdiction of the United States; and as to this there is no dispute. {2)f' 
Taking goods either from or belonging to this vessel with a knowledge that' 
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tliey so belong, and an intent to appropriate, convert, or destroy them by sorae 
other use than that of restoring them to the vessel or the owners, entertained 
either at the time of the taking or subsequently formed and carried out by 
such unlawful use.' 

" If, therefore, you find from the proof that the défendant took the goods 
mentioned from the City of Vieksburgh, either from off the wreck itself, or 
while afloat or cast away upon the shore, with an intent to appropriate or 
destroy them, and that he did so appropriate or destroy them, he is guilty 
under this statute, and you cannot avoid saying so. If, however, you believe 
that he took the goods with an intent to préserve them and restore them to 
the owner, either without salvage for saving them or with it, he is not guilty. 
If Ms intention was to claim salvage, he might lawf ully keep the goods until 
that claim was adjusted by agreement or decree of court, but no other intent 
than this could be lawful under this statute." 

The court gave the following instruction asked hy the govemment: 

"The district attorney, on behalf of the United States, asks the court to 
instruct the jury that, under the third oount of the indictinent lierein, if they 
believe from the testimony that the défendant threw into the Mississippi river 
the goods named in this count, and that they belonged to the steam-boat City 
of Vieksburgh, he, is guilty of a destruction of such goods." 

And also the following asked by the défendant : 

"If the jury believe that the défendant rescued the property in question 
from the river, and afterwards, believing or supposing that said property was 
not worth préservation, threw it again into the river for the sole reason that 
he thought it not worth préservation, and not for the purpose of depriving the 
owners of it, then you will not be authorized to convict him of this offeuce 
because of throwing them into the river." 

" If the proof shows that the défendant took goods belonging to the steamer 
Vieksburgh which had floated from the wreck, the court charges the jury that 
such taking was prima fade lawful; that every person has a légal right to 
save goods which belong to a wreck, and are derelict ; and, when he does take 
goods under such circumstances, no presumption of guilt can arise from such 
taking per se; on the contrary, without more, the fair presumption is that 
the taking was with a proper motive." 

The court read to the jury a charge asked by the défendant on the 
subject of confessions as the law on that subject, taken in connection 
with what the court said to them on the same subject. The defend- 
ant's request is as follows : 

"A confession of the défendant has been detailed by the witness Bennett,. 
in which he admits going upon said steamer after her wreck, and taking the 
articles mentioned in the indiettuent from her texas. The court cliarges you 
with référence to verbal confessions — and the one detailed by Bennett is of 
this character — that they are regarded with suspicion by the law: First, be- 
cause of the liability the person repeating them is under to mistake the party 
confessing as to what he actually did say, or to repeat accurately what he 
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did say; seoondly, because a person charged with a criminal offençe is in 
such a state of mind as very often not to express his meaning with accuracy, 
and may be induced by reason of his distressing surrôundings to conf ess guilt, 
when, in point of fact, no guilt exists. Again, the instruments of évidence 
may be corrupted ; that is, the person making the alleged confession, by reason 
of his occupation or interest in the particular trial, his zeal in procuring 
évidence, may exaggerate what défendant did say, and give it a color and 
meaning which he never intended. This being so, the law regards it as îm- 
politic and Unjust to allow any défendant to be convicted of any crime upon 
his bare and unsupported confession of guilt, however plain and unequi vo- 
cal it may be, and requires, in addition to such confession, some évidence in- 
dependent of such confession which clearly shows that the crime charged in 
the indictment against the défendant has been committed. And in this case 
if the only proof showing that the défendant took the two bureaus, sofa, and 
mattress springs, charged in the indictment, from the steamer Vicksburgh, as 
above explained to you, is his confession, theu you must acquit him." 

The court added this : 

"If a confession be given under the duress of one in authority, either 
through promises. or threats, it canuot be admitted at ail; but this is a ques- 
tion for the court, and I hâve admitted the testimOny of Bennett because he 
was not in authority. But, even when thus admitted, the weight of it is a 
question for you to détermine. If given voluntarily, and without compulsion 
of threats or hope of profit, it is entitled to much weight, and should be satis- 
factory proof of guilt if corroborated by the other proof of facts and circum- 
stances in the case. The real question is whether there has been any threat 
or promise of such a nature that the accused would be likely to tell an'untruth 
from fear of the threat, or hope of profit from the promise. Steph. Dig. 
"Evidence," 73, note. If, therefore, in looking to the circumstances, you find 
no other proof of guilt except the bare confession, given under threats or 
promises of such a nature as to induce the défendant to falsely confess his 
guilt, you must acquit him. But if, taking the confession itself as detailed 
by Bennett, together with ail the other proof in the case, you find facta and 
circumstances tending to prove its truth, you may look to it ail and say 
whether he be guilty or not of the ofEence, as I hâve deseribed it to you in 
that part of this charge construing the statute." 

The court refused the following instruction asked by the govern- 
ment: 

"That, under the fourth count of this indictment, if they believe from the 
testimony that the défendant took the goods named in this count, or any of 
them, from the Mississippi river, (and that they belonged to the said steam- 
boat,) ' with the motive of gain or advantage to himself,' {lucri causa,) and if 
he knew at tlie tirae that they belonged to said steam-boat, or, under the cir- 
cumstances, could hâve reasonably ascertained this, and then fraudulently 
converted the goods to his own use or destroyed them, this is sufflcient évi- 
dence to justify the jury in flnding the felonious intent constituting larceny. 
If the défendant, under the proof, took the goods from the river, removed 
v.8,no.4— 16 
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them to his hotne, and raade a division with his associâtes, tliis, as a matter of 
law, raises a presumption against him of fraudulent intent in the taking." 

And alBO refused the following asked by the défendant : 

"(1) Lareeny is the felonious taking and earrying away tlie personal goods 
or chattels of another. In order to.eonstitute this oiïence there must first be 
a taking from the possession, either actual or constructive, of tlie owner; and 
such taking must be felonious — tliat is, with the speoifi(y intent on the part 
of the taker to deprive the true owner thereof. Furthermore, before the tak- 
ing as above defined can be regarded as felonious, it must be without color of 
right or claim on the part of the taker. 

"(2) if a man takes the goods of another under the honest belief, however 
ill founded, that he has a right to do so, he is not guilty of lareeny or stealing, 
and cannot be convicted, under thia statute, of stealing, by reason of such 
taking. 

"(3) As a raie every man is conclusively presumed to know the law, and 
cannot excuse his unlawful act because he was ignorant it was unlawful ; but 
this gênerai rule has many exceptions. Among thèse exceptions is the case 
where a man takes goods under a mtsapprehension of his légal rights, and he 
cannot be convicted of stealing them. In such case there is the absence of spé- 
cifie intent to steal, which is an indispensable élément of lareeny. 

"(5) If the jury find that défendant took goods in the river floating from 
the wreck, as stated in the above charge, with lawful intent, and subsequently 
determined to appropriate said goods to his own use, and did so, nevertheless 
he cannot be convicted under this indictment of the offenee of stealing goods 
belonging to the steamer Vicksburgh. In other words, the taking of the prop- 
erty and the intent to steal it must be cotemporaneous, one with the other. 

^'(6) The court further charges you that if the articles which the défendant 
is charged in the indictment with stealing were taken by him whilst they 
were floating in the water, at the time when they had escaped from the 
custody and control of the crew of said steamer, then the défendant cannot 
be convicted of stealing goods belonging to the said steamer, as is charged in 
the fourth count of the indictment, unless you find that at the time of such 
taking that he knew such goods belonged to said steamer, and at the time of 
such taking intended to steal them. 

"(7) In order to find the défendant guilty on the first and second counts of 
this indictment, which respectively charge the défendant with pluudering 
and stealing the articles mentioned in said counts from the steamer Vicks- 
burgh, before you can convict him you must find, beyond a reasonable doubt, 
that said articles were taken from some part of said steamer. If they were 
floating in the water, separate from the wreck, they were not taken from the 
steamer, and the défendant muSt be acqaitted of the charge contained in the 
flrst and second couuts. 

"(8) The court charges you that when you corne to consider of your verdict 
it is your duty to take up in their order each of the counts contained in the 
indictment. If you flnd him not guilty of the first count, you should then 
consider whether he be guilty on the second count, and so On with each suc- 
cèeding count to the end. If you flnd him guilty on any count,, you should 
state in your verdict under what count you so flnd him guîity. 
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" (10) In considering the confession testified to by Bennett, you sbould con- 
sider every part of it together, and should not arbitrarily accept as true one 
part and discard as false another. And, if such confession relates alone to 
goods taken from the texas of the steamer Ticksburgh, it can only be con- 
sidered with référence to those counts which charge plundering and stealing 
from the vessel, and it would not hâve a tendency to show that he was guilty 
of stealing or plundering goods belonging to the Viclisburgh, but whicli were 
not upon the boat, and such confession should not be considered under the 
counts charging a plundering or stealing of goods belonging to said steamer. 

" (11) If under the proof it appears to you that the défendant, in company 
with Darnell, Rainey, and" "Westmoreland, went upon the river and caught 
goods floating from the wreck, and afterwards divided them among them- 
selves in good faith, supposing they had a right so to do, and the défendant, 
within a reasonable time thereafter, reported to the agent or représentative of 
the ovyners of the goods his liaving in his possession the goods retained by 
him as his share, then no conclusion unfavorablè to him can be drawn either 
from the faet of such division having been made, or from his failure to report 
the goods falling to the share of Rainey, Darnell, and Westmoreland." 

W. W. Murray, Dist. Att'y, and John B. Clough, Asst. Dist. Att'y, 
tor the United States. 

Metcalf & Walker and Luke E. Wright, for défendant. 

Hammond, D. J. The court is satisfied that the construction put 
upon the Eevised Statutes (section 6358) is the correct one. I can- 
not consent to emaseulate this statute by whittling it down by con- 
struction to the paltry proportions of larceny of lost goods on land, 
as understood at common law ; and certainly not to the once still 
narrower doctrine of our state that there can be no larceny of lost 
property, which bas everywhere been repudiated as unsound, and is 
now changed by statute. T. & S. (Tenn.) Code, 4685; 2 King Dig. 
(2d Ed.) tit. "Larceny," §§ 1986, 1992; 2 Ben. & Heard, Lead. Crim. 
Cas. (2d Ed.) 409, 426; 1 Crim. Law Mag. 209, 214; 2 Whart. 
Crim. Law, (7th Ed.) §§ 1791 et seq.,- là. § 1867; 2 Bish. Crim. Law, 
(6th Ed.) § 758, note; par. 17, § 838; § 880 et seq. I am of opin- 
ion, therefore, that the instructions asked by the défendant, defining 
larceny and the spécifie intent necessary to constitute that crime, and 
applying it to goods "floating in the water, at the time when they 
had escaped from the custody and control of the crew of the steamer," 
were properly refused. 

In the first place, goods so situated are neitherlost nor abandoned, 
in the circumstances of this case, while floating near a récent wreck 
to which they belong, with full knowledge on the part of those who 
take them that they do so belong. Even in the eyes of the common 
law they are not lost, but certainly not in those of the maritime law. 
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2 Pars. Ship. & Mm. 288, 292 ; 1 Abb. Dict. word "Derelict." And 
if they can ever belong to the first finder, it is only wheu they are 
both derelict and abandoned. Weyman v. Hurlbut, 13 Ohio, 81. 
Wreek is not properly so called if the real owner is known, and is not 
forfeited till a year and a day. Id. ; Beg. v. Thwrhorn, 1 Den. 387 ; 2 
Ben. & Heard, Lead. Crim. Cas. 409, 411. The floating goods are 
sti]l in the constructive possession of the owner or the vessel, more 
like those in a house on fire, and are not abaùdoned because in péril. 
If one remove them for préservation, intending to keep them for the 
owner, but afterwards secrète and appropriate them, there is no lar- 
ceny at commou law, but only a breach of trust. Rex v. Leigh, 2 
East, P. C, 694; 2 Bish. Crim. Law, § 837; 2 Ben, & Heard, Lead. 
Crim. Cas. 426. If, however, the intent at the time of taking had 
been to appropriate the goods to her own use, the judgment in that 
case would hâve been différent, nor would the défendant hâve been 
excused upon any theory that she entertained a honafide belief that 
fthen a house was on fire the goods in it or taken from it belong to 
any one who secured possession of them, or that she did not think it 
stealing and did not intend to steal, but only to take what she sup- 
posed she might rightfully take. That would hâve been trying the 
act of the accused by her own mental characterization of that act. 
On that theory, if one takes money from under a pillow at night, 
and by stealth, he might hâve his crime excused by showing by his 
own testimony or otherwise his state of mind on the subject, and 
that he entertained an honest belief that he could do that thing 
without any wrong to the owner. This seems to me the resuit of the 
argument made for the défendant hère, when we are asked to hold 
that, if he believed that he had a right to take thèse goods for his own 
use, he is not guilty. 

"That there is a prévalent belief along this river that goods float- 
ing from a wreck may be appropriated by those who "capture" them 
from the water is, perhaps, true; and it may be that goods so sit- 
uated are supposed to belong to the first taker by those who know 
better than to apply the same rule of conduct to goods Ibst or in 
péril by fire or other disaster on land. But it seems to me plain 
that this preposterous elaim of right cannot serve to excuse the 
taking eitber at common law or under the statute. I do not see 
how any man whose moral sensibilities are not blunted by the temp- 
tation always afforded by such disasters, whether on land or sea, 
and who is not whoUy demoralized in the présence of the temptation, 
can fail to recognize the wrong in it. The duty of restoring tne 
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goods is enjoined by tlie oldest rules of the moral law. Deut. xxii : 
1-3. Every instinct of right and fair dealing suggests their return, 
and this statute was enacted to enforce that duty. Ignorance of a 
fact may sometimea be taken as évidence of a want of criminal 
intent, but not ignorance of the law ; nor will any belief, not even a 
religioua belief, in the right of the act excuse the crime. Reynolds v. 
U. S. 98 U. S. 145, 167. There is a principle, undoubtedly often 
misapplied, I think, in the law of larceny that excuses the taking or 
avoids the criminal intent where there is a fair color of claim or 
right to the property. For example, in the case already put, if one 
takes money from under a ^iliow at night by stealth, with the inten- 
tion by that means to recover that which had been before in his be- 
lief wrongfully taken from him, there would be no larceny, although 
the money was not in fact the same, nor was there in truth any wrong 
done to him. Merry v. Green, 7 Mees. & W. 627; State v. Homes, 17 
Mo. 379; State v. Conway, 18 Mo. 321; State v. Deal, 64 N. G. 272; 
Herher v. State, 7 Tex. 69; Bex v. Hall, 3 G. & P. 409; 1 Whart. 
Grim. Law, § 83; 2 Whart. Crim. Law, §§ 1770, 1785; 2 Bish. Crim. 
Law, § 851, This color of right, however, must come from some 
daim to the property itself, de hors this act of taking, and not, as I 
apprehend, be solely predicated upon an erroneous belief that what 
is known to belong to another may be appropriated to one's own use 
without his consent, or without compensation, because of the situa- 
tion in which it is found. Nor will any usage or custom justify the 
taking. 3 Bish. Crim. Law, § 852; 1 Whart. Crim. Law, § 83e. Mr. 
Eussell mentions the taking of corn by gleaning, under an erroneous 
notion which universally prevails among the lower classes that they 
hâve a right to glean, and differs with Woodfall on his statement 
that it was larceny. 2 Euss. Grimes, (8th Am. Ed.) 10. In Com. v. 
Doane, 1 Cush. 5, however, it was held that a custom by officers to 
appropriate small parts of the cargo would not establish a claim of 
right. 

Buit while I am inclined to the opinion that on the facts of this 
case a common-law indictment for larceny, pure and simple, might 
be sustained, if the statute had intended only to déclare that offence 
as applicable to wrecke, as the statute was not so interpreted and 
the jury was not instructed on that theory, the conviction cannot 
be sustained on that ground, because it was their province to déter- 
mine whether the facts constituted larceny. It is, then, still neees- 
sary to inqûire whether the charge has correctly interpreted the stat- 
ut« as one declaring an offence distinct from larceny, or rather one 
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broad enough to cover not only a taking by larceny, but any other 
wrongful taking. If we admit that the facts in this case do not con- 
Btitute larceny, or that those do not which are mentioned in State v. 
Conway, supra, where an iron safe belonging to a wrecked vessel was 
taken from the river and its contents appropriated after notice of 
their ownership, under circumstances, said by the suprême court of 
Missouri, to show that the perpetrators were "unmindful of the duties 
of good and honest men," I am still of opinion that either case falls 
within this statute, because, if not stealing in the sensé of the com- 
mon law, it was plundering, as known to this statute; if not in the 
Conway Case, oertainly in this, where the distressed vessel was almost 
in sight and the goods were eonfessedly known to belong to her. 

Mr. Stephen says of this word "plunder" that he does not know that 
it has any spécial légal signification. Steph. Dig. Crim. Law, (St. 
Louis Ed. 1878,) 261, 266, and notes. The lexicographers define 
it as that which is taken from an enemy by force : "spoil;" "rapine;" 
"booty;" "pillage," etc. Worcest. Dict. ; Webst. Dict. In Eoget's 
Thésaurus it_will be found grouped with "mutilation," "spoilation," 
"destruction," and "sack," at section 619; with "harm," "wrong," 
"molest," "spoil," "despoil," "lay waste," "dismantle," "demolish," 
"consume," "overrun," and "destroy," at section 649; with "booty," 
"spoil," and "prey," at section 793; and with "taking," "catohiiig," 
"seizing," "carrying away," "stealing," "thieving," "déprédation," 
"pilfering," "larceny," "robbery," "marauding," "embezzlement," 
"filch," "pilfer," and "purloin," at sections 791, 792, (Sears' Ed. 
1866.) In Abbott's Law Dictionary "plunder" is said to be often 
used to express the idea of taking property without right to do so; 
but not as expressing the. nature of the wrong involved, or necessarily 
imputing a felonious intent. 2 Abb. Dict. 284, word, "Plunder." In 
Bouvier's Law Dictionary it is limited to the idea of capturing prop- 
erty from a public enemy on land; but "plunderage" is defined as a 
maritime term for the "embezzlement" of goods on board- a ship. 
The word is used in Eev. St. § 5361, in describing an intent as a 
synonym of "despoil," this being also a section of the act of 1825, 
from which the onewe are considering was taken, Thefirst English 
statute of 7 and 8 Geo. IV. c. 29, § 18, used the words "plunder or 
steal," but contained a proviso that where things of small value were 
cast onshore and were stolen, without circumstances of violence, the 
offender might be prosecuted for simple larceny ; which shows that 
the statute was not regarded as declaring tlie crime of larceny sim- 
ply, but something more. Indeed, anciently, the common law would 



ONIïED STATES V. STONE. 247 

take no jurisdiction of theff upon the high seas, but committeA tlie 
offender to answer iu the admiralty. The second English statute of 
1 Vict. c. 87, § 8, uses the words "plunder oï steal," as dues the 
latest, 24 and 25 Vict. c. 96, § 64, without the proviso, and, with the 
exception of the word "destroy," the act is the same as our act of 
1825, which was enacted before any of the English statutes. 2 
Kuss. Crimes, 150; 3 Fish. Dig. (Jacob's Ed.) 3322; 1 Bish. Crim. 
Lav, § 141. In Carter v. Andrews, 16 Pick. 1, in a slander case, it 
was said that though the word "plunder," in its ordinary meaning, 
imports a wrongful acquisition of property, yet it does not express 
the précise nature of the wrong done. 

" The most common meaning," says Mr. Chief Justice Shaw, " of this term 
' plunder ' is to take property from persons or places by ppen force, as in the 
case of pirates or banditti. But in another and very common meaning, though 
perhaps in some degree figurative, açcording to the gênerai tendency of men 
to exaggerate and apply stronger languâge than the case will warrant, it is 
used to express the idea of taking property from a person or place without 
just rjght, but not expressing the nature or quality of the wrong done. Like 
many such terms, as pillaging, rifling, pilf ering, embezzling, swindling, pecu- 
lation, and many ofcher like ambiguous term's which hâve not acquired, either 
in law or philology, a précise or definite meaning, they express the idea of 
wrongful acquisition, but not the nature of the wrong done." Page 9. 

The same thing may be said of the word "steal," though itis not as 
indefinite as "plunder." It is generally used to express the crime of 
larceny, — which is the purely technical word, about the meaning of 
which there can be no doubt,— and in a slander case it would need no 
innuendo or coUoquium to give it force. Yet we often use it in a sensé 
nqt synonymous with larceny, as when we speak of stealing a child, 
stealing a wife, stealing a thought, stealing land, stealing a literary 
composition, or the like. One of the définitions is "to ;take without 
right or leave." Thç primary idea of the word is stealth, or a secret, 
concealed, or clandestine taking; but it is qnite as often applied to 
open taking, and is used interphangeably with "rob," which is defined 
"to take away" without right — to steal; "to take anything awayfrom, 
by nnlawful force or secret theft — to plunder; to strip." Worcest. 
pict„words, "Steal," "Eob;" Webst. Dict., same words and."Pur- 
loin;" 2 Bouv. Dict., word, "Stealing;" 2 Abb. Law Diet., word, 
"Steal." I do not tind the word "steal" used in defining larceny in any 
of the comnion-law authorities cited by Mr. Bishop, or elsewhere, from 
Lord Coke down. 2 Bish. Crim. Law, § 758, and notes ; 1 Bish. Crim. 
Law,.§ 566 ; 2 Whart. Çrinx. Law, § 1750. And the truth is, Ithink, 
itis jîoi( .a technical word, in the: strict senge of tbat term, but a «omi 
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mon Word applied to almost àny unlawful taking, without regard to 
exactness of use or accurate technical terminology. In Dunnell v. 
Fiske, 11 Metc, 551, Mr. Chief Justice Shaw says : 

" The natural and most obvious import of the word ' steal ' is that of felo- 
nious taking of property, or larcenyj but it inay be qiialifled by the context." 
Page 554. 

In Alexander y. State, 12 ïex. 540, wliere the words of tbe statute 
were "steal or entice away a slave," it was held tlie word "steal". 
imported a simple lareeny, and "entice away" defined a separate 
offence, distinctly differing from the other. A similar statute was 
not so construed in South Carolina, but as creating a statutory of- 
fense differing from lareeny ; and this Texas case is, I believe, excep- 
tional. State v. Gossett, 9 Eich. (S. C.) Law, 428. In Spencer v. 
State, 20 Ala. 24, it appears that in the Pénal Code of Alabama 
there were two sections, one of which, the twenty-fifth, enacted that 
if one should "fraudulently or feloniously steal" property in any other 
state or country, and bring it into that state, he might be convicted 
and punished "as if such lareeny" had been committed in Alabama. 
Another, the eighteenth section, enacted that any one who should 
"inveigle, steal, carry, or entice away" any slave, etc., should, on 
conviction, be punished, etc. The words "steal" and "lareeny" were 
held to be technically used in the twenty-fifth section, and required 
that the ingrédients of lareeny should exist ; while in the eighteenth 
section the word "steal," with others used, embraced not only lareeny, 
but other offences différent from that offence in some essential par- 
ticulars. Perhaps it would hâve been more accurate to say that the 
eighteenth section constituted a statutory offence embraciug not only 
lareeny, but other aets, essentially differing from those entering into 
that offence; because it is apparent from the case, and the others 
cited in the opinion, that is what the court meant, and not a plural- 
ity of offences, including lareeny. In Williams v. State, 15 Ala. 259, 
the word "steal" is said to import a lareeny, when technically used, 
but in this eighteenth section to be used as a synonym of "carry 
away;" for the act déclares that the offence shall be complète with- 
out an intention to convert to use of the taker or some other person, 
which was the essential ingrédient in lareeny. So, in Mwrray v. 
State, 18 Ala. 727, it was held that although the acts must, under 
tbe twenty-iifth section, constitute lareeny in Alabama, it was the 
bringing of the slave into the state that constituted the statutory 
offence. And see Ham v. State, 15 Ala. 188. Furthermore, it ap- 
pears from thèse cases that nnder thèse two sections a com^lon-law 
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indiciment for larceny was insufficient, beeause it did not describe 
the statufory offence; and this, although both "steal" and "laiceny" 
appear in a technical sensé in one of the sections ; for the state could 
not pimish the crime of larceny committed in another state, nor was 
there any such crime as larceny of a slave at common law. The 
offences were statutory, and must be se charged; and it will be found 
they were, when properly indicted, charged under a pleading using 
the words of the statute in one count, as to which I shall hâve occa- 
sion to speak further hereafter. I cite the cases now to demonstrate 
that the word "steal" does not always nor necessarily import the 
crime of larceny. If congresa had said that every person who shall 
steal goods belonging to a wreck, using no other words, I should 
probably hold it to denounce only acts constituting larceny at com- 
mon law, in obédience to our familiar rule of construction that when 
congress defines a crime by only using its oommon-law name, we 
interpret it by the common law; although, considering the character 
of the property and the nature of the jurisdiction, as arising out of 
the maritime and commercial control of the United States over the 
subject-matter, it might well be doubted if, strictly speaking, there 
could be a common-law larceny under the circumstances mentioned 
in this. statute, and whether the word "steal," when used in that con- 
nection, should not of itself mean more than it does at common law. 
Associated, as in this statute, with "plunder" and "destroy," I hâve 
no doubt it does mean a great deal more, and just what I charged 
the jury in this case. The Revised Statutes, in sections 5356 and 
5357, taken partly from this same act of 1825, and pàrtly from 
others, were dealing with larcenoy on the high seas, and the language 
used shows that if congress intended to punish only that offence in this 
section it would hâve employed the technical language for the purpose. 
The word "destroy" is also somewhat a maritime word, and is 
tised, as will be seen by other sections of this chapter of the Eevised 
Statutes', to dénote any kind of deprivation of the owner by demolish- 
ing, making way with, or other subversion of his property. Taken 
altogether, thèse three words comprehend any kind of taking with evil 
intent, and we hâve implied by them the animo fiirandi and lucri 
causa of larceny, the love of greed accompanying embezzlement, 
breach of trust, and such self-appropriation as escapes the punish- 
ment for larceny for. want of a trespass, and the wicked intent that 
belongs to such acts as we call malicious mischief, criminal tres- 
pass, and the like. Any of thèse intents are sufficient under the 
statute; and, although there must necessarily be a gênerai evil 
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or fraudulent intent, it is not to be confined to that spécifie intent 
wMch charaoterizes larceny. 1 Bish. Crim. Law, §§ 345, 344, 343, 
207, 206, 205; 1 Whart. Crim. Law, § 297; 2 Whart. Crim. Law, 
§§ 1794, 1800. 

It is said by a learned annotator that the finder of a lost article of 
goods may hâve three motivés — (1) To keep it and use it as his own; 
(2) to keep it for the ovmer when ascertàined ; (3) to keep it for a 
reward. 2 Ben. & Heard, Lead. Crim. Cas. (2d Ed.) 431. To which 
may be added, in cases like this, that of depriving the owner of his 
property by destruction, if that can be an intent independent of that to 
use it ae property belonging to the finder, or supposed by him to belong 
to himself, as in this case. I am unable to see any other motive, and 
the ingenuity of counsel bas not satisfactorily suggested any; and I 
eharged the jury in thiâ case that if the second and third of thèse 
motives existed this statute was not violated, but if any other were 
found it was, and, it seems to me, clearly so. It was said in argu- 
ment one might drag goods from the river to see if worth saving^ 
and, on examination, supposing them worthless, immediately cast 
them back. I understand the authorities to hold that if kept but 
for a moment with the unlawful intent the crime is complète. 2 
Whart. Crim. Law, § 1789. So, if in the case put the intent were to 
appropriate the goods to his own use, the statute would be violated ; 
but if it were to save them for the owner it would not. However, if 
excused in the case suggested it would not be for want of unlawful 
intent, but because the act of taking had not been completed. 

I consider the case of the U. S. v. Pitman, 1 Sprague, 196,— and 
see The Missouri's Cargo, Id. 260, for a fuUer statement of facts, — as 
a direct authority, in support of the charge given to the jury. The 
learned counsel for the défendant, who bave defended this case with 
a pertinacity and zeal that charaoterizes ail they do, and a profes- 
sional ability that could not be surpassed, — and I say this sincerely, 
and not to assuage defeat, — hâve gone into an elaborate argument 
and citation of authorities to show that the learned judge in that 
case uses the word "embezzlement" as the synonym of "larceny," 
which, it is said, was the crime committed, and also that Chancellor 
Kent and other judges hâve so used the word. I shall not stop to 
inquire whether Pitman could hâve been convicted of larceny at com- 
mon law, but I doubt it. I think, however, that the court in that 
case did not so use the word, but rather in the sensé used in the 
maritime law, as any fraudulent taking by the crew of parts of the 
cargo. 1 Bouv. Die, word, "Embezzlement;" 1 Abb. Dict., sama 
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Word; The Boston, 1 Sumn. 329; Spurr v. Pearson, 1 Mason 104; 
Edwards v. Sherman, Gilp. 461; The Rising Sun^ 1 Ware, 279; Har- 
ley V. Gawley, 2 Sawy. 7; Cromwellv. Island City,, 1 Cliff. 221, where 
the word is used in the sensé of "plunder." Also, that it is there 
used in the larger sensé that we find it in our ordinary statutes 
against the wrongful appropriation of another's property. It is to 
be observed, too, that Pitman was a salvor, and the original taking 
was with that lawful intent, and yet he was convicted under this 
statute, which manifestly applies to ail the cases of embezzlement 
and plunder by persons claiming salvage. At ail events, the princi- 
ple of construction adopted there applies as well to this case, and I 
am content to extend it, if need be, to the factB we hâve hère, rather 
than adopt the narrow construction insisted on by counsel for the 
défendant. Even a pénal statute should not be so strictly construed 
as to defeat the obvions intention of the législature. Am, Fw Co. v. 
V. S. 2 Pet. 3.58. The charge finds support, also, in the case of 
V. S. V. Coombs, 12 Pet. 72; U. S. v, Patmer, 3 Wh. 610; and U. S. 
V. Pirates, 5 Wh. 184. See, also, The Kensington, 1 Pet. Adm. 239; 
U. S. V. Davis, 5 Mason, 356, at p. 361, 

The next objection taken to the charge is that the court unwarrant- 
ably amalgamated the counts in the indictment, by which the défend- 
ant was surprised and misled. It is said the court made a new 
indictment and departed from the pleading of the govemment in 
order to avoid trying the défendant upon an indictment for larceny. 
This only amounts to saying that the court refused to adopt the 
defendant's view of the statute restricting it to a larceny of lost goods 
on land, for it is almost too plain for argument that under our prac- 
tice the form of the pleading is immaterial if the substance of the 
averments is sufficient; and it requires some in jury to the défendant 
to enable him to take any advantage of a defect in form. Eev. St. § 
1025. The indictment is misleading, no doubt, in chopping this 
offence, as it does, into pièces, by predicating one offence on "plunder, " 
another On "steal," and yet another on "destroy," and subdividing 
thèse again into separafce offences in relation to goods taken /rom the 
wreck and those helonging to it. The process may as well hâve been 
continiied by a like séparation of the words "money, goods, merchan- 
dise, or other âffects;" or, still further, of the words "in distréss, 
wrecked, lost, stranded, or cast away upon the sea, or upon any 
reef, shoal, bank," etc., etc. The court admits that it did not de- 
toct "this defect, if it be one, until it came to consider the charge 
to be given, and the request of the défendant to charge the jury 
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to find a verdict on each separate count, The case in Sprague's Ee- 
ports was passed by the court to counsel early in the proceedings, 
and attention called to ita construction of the words "plunder" and 
"steal;" but the questions on the form of the indictment were not 
raised at the bar, nor suggested to the court, otherwise than by the 
requests for instructions, handed up after the argument. This will 
aocount for any surprise so far as the court may be concerned ; and 
if the fact were that any testimony had been excluded, or ruling 
made, to the préjudice of the défendant, because of the failure of the 
court to detect this peculiarity of the indictment, and because of the 
supposition that we were trying separate offences under it, or any 
injury could bave resulted, I should now grant a new trial. But it 
is plain to me that no harm bas been done him by this mode of 
pleading and trial. Even if they had been separate offences — or 
separate indictments, for that matter — they could hâve been Consoli- 
dated under our statutes and'tried together, Eev. St. § 1024. Again, 
when so consolidated into one indictment, with separate counts, a 
gênerai verdict is proper, and will be sustained if any of the counts 
be good and charge an oÉfence. T. & S. Code, (Tenn.) § 5217; 2 
King's Dig. (2d Ed.) §§ 2185, 2003, and cases cited; 1 Arch. Crim. 
PI. (8th Ed.) 292, and notes; U. S. v. Pirates, supra.- 5 Wh. 184; 
U. S. V. Patterson, 6 M. L. 466, 469; U. S. v. Peterson, 1 Wood & M. 
305 ; U. S. V. Seagrist, 4 Bktchf. 420. This last case is a direct 
authority for disregarding the unnecessary séparation of a statutory 
offence into several counts where it is made out by proof of acts of 
differing character, but ail included in the statutory définition of the 
offence. It was a case where the défendants were indicted very 
much as in this case, under the second section of the act of March 3, 
1835, (4 St. 776, — now Bev. St. § 6359,) for endeavoring to make a 
revolt or mutiny, etc., etc. The court says : 

" It is practically unimportant whether the provisions of the second section 
are expounded as so many instances or methods in which the offence of an 
endeavor to make a revolt or mutiny may be manifested, or whether they 
are taken distributively, and understood to be so many separate and distinct 
offences, each being sufficient of itself to sustain an indictment. The three 
counts of this indictment are so framed as to secure to the United States the 
advantage of either construction. It appears to me, thevefore, that the court 
did not err in instructing the jury that, if the acts charged in the indictment 
were satisfactorily sustained by the évidence, and if the défendant committed 
those acts with intent to resist the master in the free and lawful exercise of 
his autliority on board of the vessel, they would amoant, in law, to an en- 
deavor to make a revolt." At pages 423, 424. 
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Eeverting to the Alabama cases, before cited, it will be found, that 
it was held that a common-Iaw indiotment for larceny could not sus- 
tain a conviction for the statutory oflfences described in the sections 
"of the Pénal Code already cited. So, hère, a common-law indictment 
for larceny — if we had any such thing in our practice, as we hâve 
not, ail our indictments being contrary to the form of the statute — 
would not do, showing plainly that, as in the Alabama cases, the in- 
dictment should charge the offence in the language of the statute; and 
it was done in those cases without the séparation we haye hère into 
counts charging distinct offences, which I hâve endeavored to show 
was immaterial. It is the same in Tennessee. State v. Callicutt, 1 
Lea. (Tenn.) 714. The form of indictment given undei* the English 
statute for plundering or stealing is a single count, charging that the 
défendant "did plunder, steal, take, and carry away, against the 
form," etc., etc. It is stated, however, that you may add separate 
counts distinguishing between "in distress " and "wreeked," etc. 
Arch. Crim.Pl. (4th Am. Ed.) 214; 2 Arch. Crim. PI. (8th Am. Ed.) 
1332. But there is no objection to stating the same offence in dif- 
férent ways in as many différent counts as you may think necessary. 
1 Arch. Crim. PI. (6th Ed.) 93, and notes ; Id. (8th Ed.) 292, and 
notes. And where the statute says the doing of this or that shall con- 
stitute the offence, the indictment may charge them ail in one count, 
or in separate counts, at the élection of the pleader. 1 Bish. Crim. 
Proc. (2d Ed.) §§ 436, 435, 434. But whatever form is adopted the 
verdict should be, in a case like this, gênerai on the whole indict- 
ment, rather than separate on each count, and it is not error to so 
direct the jury as to relieve them of the confusion of finding a sepa- 
rate verdict for the différent acts of the same offence, for ail of which 
there was the same punishment. There may be cases of différent 
grades, or punishment, or différent offences, where the court should 
direct separate findings on the separate counts, but surely this is not 
oneof them. 1 Bish. Crim. Proc. (2d Ed.) §§ 1005, 1009, 1010, 
1011. And, where the offence may be charged in one count, reciting 
ail the statutory acts or éléments, it seems to me more fitting to find 
a gênerai verdict, and not to confuse with asking the jury to point 
out the particular act by following the séparation of the pleader. 
The évidence will indicate on which act the verdict is predicated, if 
it be at ail material to know it, in the subséquent proceedings. I 
fail, therefore, to see any injury to the défendant in the directions on 
that point of which so much complaint has been made in the argu- 
ment. The jury were properly told to find a gênerai verdict, and it 



254 FEDERAL EEPOETER. 

is a mistake to treat the charge as altering the form of the pleadinga 
or amalgamating the counts, though the language used might pos- 
sibly be so construed. The object of the court was to rule that thero 
were not, as had been argued, separate and distinct offences, bat one 
offence, whioh might be compassed by the doing of several acts, and 
that the doing of any one of them required a verdict of guilty. Thia 
being so, the défendant could not rightfully claim to be tried as if 
each act constituted a separate offence; and the real ground of 
complaint, on the motion for a new trial, is that the court did not so 
treat the case because the attorney for the government had so treated 
it in his pleading. I bave endeavored to show that, conceding that 
there were charged separate offences, and not several acts of the same 
offence, a gênerai verdict was still proper and lawful, though it 
would hâve been, in that case, correct to find a separate verdict on 
each count. Hence, in any view, no error has been committed for 
which a new trial should be granted. 

We corne, now, to the objection that the évidence of the confession 
was improperly admitted. I cannot see any reason why it should 
hâve been excluded. The witness Bennett was not in any proper 
view a person in authority ; neither was Tarrant, the deputy marshal. 
In Com. v. Tuckerman, 10 Gray, 173, 190, the court states the rule 
to be that ail confessions — 

"Which are obtained by threats of harm or promises of favor and wordly 
advantage, held eut by a person in authority, or standing in any relation from 
which the law will présume that his communications would be likely to exer- 
cise an influence over the mind of the accused, are to be excluded from the 
hearing of judicial tribunals." Again: "Whether the court improperly 
admits them cannot be determined by référence to judicial authorities, which 
can only supply the principle of law which is to constitute a standard of 
décision; but in every case the admissibility in évidence of confessions must 
dépend upon the peculiar state of facts and circumstances existing in that 
case." Id. at p. 192; Com. y. 'Morey, 1 Gray, 461, 463; U. S. v. Nott, 1 Mc- 
Lean, 499. 

The circumstances in Tuckerman's Case, supra, are instructive, but 
I sball not take space to relate them hère. The confessions were 
made to a stockholder and director of the corporation injured by the 
embezzlement, and yet were admitted, although the promises were 
stronger than we hâve hère. The court says : 

" Thus, if an accused party lias been made a prisoner, anything which may 
be said to him by the offlcer by whom he is held in custody willalways be scru- 
tinized with greatest care, and slight promises of favor coming from him will be 
considered a su fflcient reason for rejecting ail proof of subséquent confessions, 
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But the défendant was not under arrest, and no charge had been brought or 
complaint made against him at the time o£ his interview with Rééd." At 
page 193. 

The court then compares the men in their relations and respective 
intelligence, and refers to the capacity of the accused to know what 
he was. doing, and déclares that vyhat was said must always be con- 
sidered in the light of the accompanying circumstances, which are 
never to be lost sight of in determining whether the promises in 
threats were limited, explained, or qualified in their meaning by 
whatever else was said and done. See, also, Com. y. Curtis, 97 Mass. 
474, 678; Com. v. Whittemore, 11 Gray, 202; Com, v, Cuffie, 108 Mass. 
287; Com. v. Smith, 119 Mass. 311; Com. v. Sego, 125 Mass. 210. 
The cases in the fédéral courts substantially agrée with thèse Massa- 
chusetts cases. U. 8. v. Nott, supra; U, S. v. Pocklington, 2 Cranch, 
293; U. S. v.Kurtz, 4 Cranch, 682; U. S. v. Williams, 1 Cliff. 5'; 
U. S. V. Graff, 14 Blatchf. 381; Montana v. McClin, 1 Mont. 394; 
Beery v. U. S. 2 Col. Ter, 186, 203, in which there is an able dis- 
senting opinion attacking the rule Of exclusion and recommending 
its abandonment. Indeed, it is generaUy lamented that there is any 
exclusion of the évidence of confessions under any circumstances, 
although it is conceded that the rule bas become too firmly estab- 
lished to be ignored. The Tennessee cases are likewise in accord 
with the best cases on the subject. Beggarly v. State, 8 Bax. 520; 
Self y. State, 6 Bax. 244; Frazier v. State, Id. 539; 2 King, Dig. (2d 
Ed.) § 184. And I hâve found no more exact statement of the law 
of the subject than that made by that iearned and accurate writer, 
now Mr. Justice Stephen. He says : 

" No confession is deemed to be voluntary if it appears to the judge to hâve 
been caused by any inducement, threat, or promise proceeding from a person 
in authority and having référence to the charge against the accused person, 
whether addressed to him directly or brought to his knowledge indirectly ; 
and i£ (in opinion of the jndge) such inducement, threat, or promise gave the 
accused person reasonable grounds for supposing that by making a confession 
he would gain some advantage or avoid some evil in référence to the pro- 
ceedings against him.' But a confession is not in voluntary only because it 
appears to hâve been caused by the exhortations of a person in autliority to 
make it as a matter of religious duty, or by an inducement collatéral to the 
proceeding, or by inducements held out by a person not in authority. The 
proseeutor, offlcers of justice having the prisonerin custody, magi strates, and 
other persons in similar positions, are persons in authority." Steph. Dig. 
"Evidence," (May's Ed. 1877,) 72. 

See, also, 1 Greenl. Ev. (12th Ed.) § 219 et seq.; 2 Ben. & 
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Heard, Lead. Crim. Cas. (2d Ed.) 484, 630 ; 2 Euss. Crimes, (8th 
Ed.) 824; 1 Whart. Crim. Law, (17th Ed.) § 683. 

The real question is whether there bas been any threat or promise 
of such a nature that the prisoner would be likely to tell an untruth 
from fear of the threat or hope of profit from the promise. Steph. 
Dig. "Evidence," p. 70, and note ; Reg. v. Reason, 12 Cox, 228. And 
Chief Baron Kelly said: "The cases excluding confession, on the 
ground of unlawful inducement hâve gone too far for the protection 
of crime." Id. p. 73, and note; Reg. v. Reeve, 12 Cot, 179. The 
same thing was said by Baron Parke, and he farther said that — 
" He could not look at the décisions without some shame when he considered 
what objections had prevailed to prevent the réception of confessions in évi- 
dence, and that justice and common sensé had been too frequently sacriflced 
at the shrine of mercy." Reg/. v. Baldry, 5 Cox, 623; S. C. 2 Ben. & Heard, 
Lead. Crim. Cas. (2d Ed.) 484, 495. 

Mr. Justice Earle said that the sacrifice was made, "not at the 
shrine of mercy, but at the shrine of guilt." Id. I am aware that 
the cases on this subject are conflicting to that extent, that if we look 
only for précédents any given case can be ruled one way or the other, 
so often are the established distinctions overlooked. But I think the 
principle to be extracted from them amounts to this: The court 
will submit the confession to the jury for what it may be worth, in 
ail cases where the threat or promise has been made by one having 
no authority over the prosecution for the offence, and will exclude it 
in ail cases where there has been a threat or promise, of the nature 
above described, to one having such authority, or in his présence or 
by his sanction. There may be possible qualifications to this state- 
ment, as applicable to other circumstances, but it is sufficiently com- 
prehensive to include the facts we hâve in hand. As I understand 
the law established by the cases that show the adjudication to hâve 
been made with careful considération, the détermination of the ques- 
tion of authority dépends upon the relation of the person to a crim- 
inal prosecution for the act done by the accused. If some ofiScious 
person, not at ail so related to the prosecution for the crime, should, 
by threats or promises, extort a confession, it would be a question, 
not of the competency of the évidence for the judges to décide, but of 
its weight with the jury. The éléments entering into the prelim- 
inary inquiry by the judge, where he is called on to détermine the 
competency of the évidence, are thèse : 

(1) Has tbe person to whom, ov in whose présence, or by whose sanction, the 
alleged confession was made, any authority f (2) Were the threats or promises 
of tliat character that should exclude the confession as one made involuntarily ? 
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Both thèse questions being answered in the affirmative, the évi- 
dence is excluded as a ïo&tter of law, the judge trying the facts as in 
other cases oî mixed questions of law and fact; but either being 
answered in the négative, the évidence goes to the jury, and there- 
upon they try this as they do ail the other facts of the case, giving 
such weight to the confession as they see fit. Ail évidence of con- 
fessions does not pass through this ordeal of trial by the judge, 
except to détermine whether it belongs tô the ône class or the other; 
for if they hâve been made to persons not in authority, whether vol- 
untarily or involuntarily, they go to the jury, to be by them discarded 
if they find that they ha^e been extorted by threats or induced by 
promises of that kind that "the prisoner would be likely to tell an 
untruth from fear of the threat or hope of profit from the promise." 

It would be going too far, perhaps, to say that the term "confession" 
implies, somewhat in the nature of theword, an aeknowledgment of 
guilt to one in authority, not compétent as évidence, if the judge sees 
that the person in authority has taken advantage of his position to 
extort or induce it ; while such aeknowledgment to one not in author- 
ity is merely an admission or déclaration of the party, receivable in 
évidence precisely as in civil cases, to be valued by the jury according 
to circumstances. But the inexactness is more philological thaiï tech- 
nical, and this, because the two terms are ordinarily used to distin- 
guish between civil and criminal cases, more as a matter of conveni- 
ence than anything else. 1 Greenl, Ev. § 213. But when we corne 
to classify confessions, when so broadly used, we find a need of some 
further division than that of judicial and extrajudicial. là. § 216. 
Because, whether the given case falls within the one or the other of 
the classes as defined by Mr. Greenleaf, we find that it is subject to 
the distinctions above adverted to, unless we treat ail confessions 
made to one in authority as judicial — which in a broad sensé they 
are — and do not limit that class, as he does, to those "made before 
a magistrate, or in court, in the due course of légal proceedings." 
Otherwise, extrajudicial confessions, as defined by that learned au- 
thor, must be again distinguished into those made to persons in 
authority over the prosecution and those made to such as are not. 
Authoritative and nnautlwritative, officiai and extraofficial, may be sug- 
gested as sufficiently comprehensive to designate the distinctions be- 
tween the two, though I should prefer — following a not unnatural 
signification of the terms — to limit confessions to that aeknowledg- 
ment ox guilt made to any person in authority over the prosecution, 
v.8,no.4— 17 
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and call ail oih&tsadmissions.' B^e^'^nQfQtiextrçijudicJMl covîesBÎQnB, 
Pr, .Greenleaf says.: . .., " 'n .,,; '. ;■ ■•■ >:v'< 

,,,'*4<il coiif6ssi(i)ns of^this Mad ajp^. receivabjèiin. évidence, being prQved Ijke 
bther faets, to be weigh^ bj[ tiie iytr^jf : 1 Gfeenl. Ey.^§ 

Againr , ■ ■;,. ,::i i^- ,, : ,■ ^ ::■ 

,'.'.3efore any çonfpssion„can Ijie received in évidence in a criminal case, it 
must, be shown that it was mluntary." Id. § 219. 

Now, mamfestly,' th,eÊi0 two atatemente of thfi i&xis are not only 
inaccurate; but conflictiog, unless attention is given to the limitation 
to whiçh I,haye just allude4,; and with snch attention they are both 
accurate and harmoniouB, and abijndantly supported by the best- 
cpnsidered cases. Spme such classification will greatly aid in under- 
Btanding the cases, and serves tp somewhat clear up the confusion 
attending the subject throughout any investigation of it. 

The case of Beggarly y. State, supra, contains, in the opinion of a 
yery able judge, intimations of an adhérence to the rule suggested 
by Mr. .Greenleaf as the wiser one, though, confessedly, not the one 
established; by the later cases, that ail confessions, -whether made to 
persons in authority or not, must be entirely excluded 5y the judge, iî 
it appear to him that the threats or promises i^sed were suf- 
ficient to overcome the mind pf the accused. 1 Greenl. Ev. § 223, 
(12th Ed. by Eedfield,) and note. , „ 

In Beggarly' s Case, supra, it is said: 

"In regard to the perspn by :whom the inducements were olîered there has 
been conflict in the authprities — some holding that the inducements held out 
by private persohs, not being prosecutor, officer, or having any authority over 
theprisoner, are not suffleient to exclude confessions thus obtained; but the 
sounder rulé' inanif èstly is that this is a mixed question of law and f act for the 
judge, and while it is ptoper to note the difÊerence between confessions ab- 
tained by prosecutor, officer, or person in authority, and those obtained by pri* 
vate persons, yet, if in fact the confessions were forced f rom the prisoner 
through hope or fear presented to his mind by a third person, it should be 
rejécted." Page 526. 

This was said in regard to an occurrence that did not resuit in any 
confession, but a déniai of guilt, the adjudication turning upon the 
admissibility of suhsequent confessions received in évidence in the 
court below, and sustained because the prisoner had been warned and 
ail the influence of that occurrence removed, as the court determined. 
But, as to the occurrence itself, if confession had resulted, as suggested 
by the court, it would hâve been as well rejécted because the induce- 
ments were sanctioned by one in authority, the magistrate, namely. 
It is true the magistrate did not talk to the prisoner, on aecount of a 
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delicacy he felt about his officiai position., but the àccused was in 
custody before him, and while the examination was in progress, by 
his consent, and, as I infer, by his instigation, the pritoner vras taken 
eut by the witness for the very purpose of induoing a confession, the 
magistrate instrueting the -witness "to tell him about tuming state's 
évidence." This was really making the^ person talking to the pris- 
oner an agent of the magistrate to do Vhat he felt a delicacy in 
doing, and, under the circumstances of the case, it fell cleàrly within 
the rule of inducements held ont by the sanction of one in authority, 
which are as fatal to the évidence as if held out by himself. 2 Ben. 
& Heard, Lead. Crim. Cas. 576, 516, and cases cited; Reg. v. Taylor, 
8 C. & P. 733; S. C. 34 E. C. L. 608; Reg. v. Sleeman, 6 Cox, 245, 
and other cases cited ; 3 Jac. Fish. Dig. 371^. It does riot appear 
whether the case of Reg. v. Moore, 2 Den. 522 ; 8. C. 12 Eng. Law & 
Eq. 583; S. C. 2 Ben, & Heard, Lead, Cas. 499, was called to the 
attention of the court, but it certainly résolves the conflict mentioned 
in the above extraot and by Mr. Greenleaf in favor of the admissi- 
bility of ail confessions made to a third person net in authority, to be 
weighed by the jury according to the circumstance of each case. It 
was 80 understood by the leamed annotator of Greenleaf's Evidence, 
in the édition already cited, and by the text writers since that case 
was reported, and by the learned judge in Com. v. Smith, 10 Gratt. 
734, — one of theablest expositions of the iaw.of the subject I hâve 
found, and which bas côme under my observation since the foregoing 
portion of this opinion was written. See, also, Wolf v. Com. 30 Gratt. 
833, where the case was affirmed. I cannot, therefore, consider 
thèse expressions in Beggarly v. State as establishing the doctrine 
contended for as the rule of évidence in Tennessee, even if, as such, 
it were binding on this court, which it probably is not. U. S. v. Reid, 
12 How. 36. 

When we come to détermine who are persons in authority, in the 
sensé of the rule above indicated, I do not know bow better to express 
my judgment on the question than to adopt that of the leamed j'udge 
in Com. v. Smith, supra. It was contended by the leamed counsel 
in this case that the fact that a master or mistress could be such 
person in authority, would show that any kind of domination would 
answer the rule, and that officiai authority was not essential as an 
élément in determining the question. It might be a sufficient answer 
to this to say that the facts hère do not show that Bennett had that 
domination over tbe mind of Stone to bring the case within the rule 
as thus indicated. The authorities already cited demonstrate that 
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tlie person must hâve some authority over the prosecution of that 
partioular offerice, whether lie be an oificer of the law oi- not. The 
mère faet that he is an officer does not answer the purpose ; he must 
be connected with the prosecution, and hâve authority through that 
connection over the prisoner. Reg, v. Moore, supra,- Com. v. Smith, 
supra. I do not think it is necessary that the légal proeeedings shall 
hâve actua;lly commenced, but they must be impending or contem- 
plated, and, perhaps, under. the strict rule, the aocused must, in sorné 
way, be in the actual oustodyof the person in authority, or suppose 
himself so to be. The cases of master or mistress occupying that 
relation .will be found to be where the ofïenoe concerned them in 
their persons or property, and it does not arise alone out of their 
attitude of master orniistress. Beg.\. Moore, supra; Com. v. Smithy 
supra. .Not even does the relation of a parent to a child of tender 
years brings the case within the rule where the parent is unaffected 
by the crime. The Queen v. Reeve, L. E. 1 C. G. 362. 

It was said that Bennett was a détective and also the agent of the 
owners of the goods, and stood for them in the relation of prosecutor. 
It is to be first obaerved that he was not a police officer, although he 
calls himself a détective, but only a private agent employed, not to 
prosecute the crime, or to procure évidence for that purpose, but to 
gather up the goods. or their value. He undoubtedly, during the 
progrees of that employment, sought to influence the parties by sug- 
gestions of prosecution, under the fédéral statutes, whieh he printed 
and circulated ; but, as I understand the évidence, not till after the 
alleged confession of the défendant in this case. And at that time he 
had been advised by counsel, if I remember the testimony, and by the 
assistant United States district attorney, that no prosecution would 
lie in this court. But take ail he said at tbe strongest, and it may 
well be doubted, if he had been in authority over the prosecution, 
whether the confession would be excluded under the latest cases. 
The Queen v. Jarvis, L. E. 1 C. C. 96; The Queen v. Reeve, Id. 362. 
But I did not place my judgment on this ground, but on the more 
Bubstantial one that he occupied no such relation to the prosecution 
as would exelude the évidence of the confession; conceding that it 
would hâve been excluded if he had been in authority. We hâve in 
our courts no auch quasi officer as a prosecutor, as known to the com- 
mon law and our state practice. At common law some person, gen- 
erally the party injured, though it might be another person, must he 
named as prosecutor, except in spécial cases. Andwithout this 
there could be no prosecution. 1 Arch. Crim. Pr. (8th Ed.) 245, an l 
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notes; H. (6th Ed.) 47, 52, 79, and notes; 1 Bish. Crim. Pr. (3d 
Ed.) § 690. And the Code of Tennessee bas the aame re(5[uireniynt. 
T. & S. Code, (Tenn.) § 5G96. It is through this smi-official rela- 
tion to the prosecution that a private prosecutor becomes a person in 
authority in this matter of the évidence of confessions. But under 
our fédéral practice from the earliest times, and by force of thè stat- 
ute, the district attomey is the only prosecutor known to our law; 
and as a matter of fact, in this court, at least, no private prosecutor 
bas ever been recognized. Act of 1879, c. 20, § 36, (1 St. 92;) Eev. 
St. § 771; U. S. y. Mundcl, 6 Galî, (Va.) 245, 247; U. S. v. McAvoy, 
4 Blatchf. 418; U. S. v* Blaisdell, S Ben, 132, 143, where the court 
refused to recognize an agreeméht of the executive department not 
to prosecute the offender, and said that "when there is no district 
attomey in commission, the govemment cannot prosecute in this 
court." 1 Bish. Crim. Pr. § 278 ePêeq. It is impossible, therefore, 
for any one to occupy the place of a private prosecutor in this court, 
or to make any promises of immunity that ■will avail the accused in 
that capacity. It was otherwise at common law; for> generally, if 
the party injured refused to prosecute, there could be nO prosecution. 
With us the district attomey alone cafa give such assurances. Néither 
Bennett or bis principals could, therefore, bave such authority over 
the prosecution as to bring them within the rule we are considering. 
Being owners of the goods, -without this capacity to control the prose- 
cution, through the necessity of becoming prosecutor, does not an- 
swer to make them persons in authority. 1 Whart. Crim. Lawj (7th 
Ed.) § 692; Id. § 686; Ward y. People, 3 Hill, (N. Y.) 896. The 
case of Frain v. State, 40 Ga. 529, stating a contrary doctrine, is 
predicated upon a statute regulating the snbject which aboliehes 
ail distinctions between persons in and not in authority. The 
statute is quoted in Earp v. State, 65 Ga. 136; S. C. 1 Am. Crim. 
Eep. 171. The State v. Brockman, 46 Mo. 566, is within the rule, 
because the owner of the goods vpas a prosecutor. In the State v. 
Hogan, 54 Mo. 192, the witnesses were the ofïicers of the law con- 
cerned in the prosecution. It does not appear in State v. Lawhome, 
66 N. C. 638, how or by whom the confessions were obtained, and 
the case involved the admiasibility of subséquent confession; whilein 
State V. Whitfield, 70 N. C. 356, the owner was the prosecutor. In 
Flagg v. People, 40 Mich. 706, the prisoner was in arrest and under 
the control of the officers haviug him in custody. Thèse are the par- 
ticular Bases so much pressed by counsel, but I do not see that they 
militate against the views I hâve hère expressed. 
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In regard to Tarran,t, the deputy marshal, his mère présence, 
wjthout more, -would not invalidate the confession. He must ho 
m authority over tbe prosçoution and prisoner, and sanction the 
threat or promise held ouït by others, See the cases mentioned in 
the commenta on Beggarly' a Case, supra; 1 Whart. Crim. Law, (7th 
Ed.) § 692, at p. 609; State v. Qossett, 9 Eich. (S. C.) Law, 428 ; StaU 
V. Cook, 15 Eich. (S. C.) Law, 29; Wiley v. State, 3 Cold. (Tenn.) 
362. He was pregent only in hie character as the assistant of Ben- 
nett. I hâve no doubt they both relied upon his officiai position as 
an aid in procuring settlementfffor the goods taken from this wreck ; 
but Tarrant was not using his officiai powers, if he had any, to 
extort or elicit this confession, jHe had no warrant of arrest, and 
was neither attempting nor threatening to make an arrest, and there 
was no cause for the defeiidant to reasonably suppose that he had 
any authority to hold out inducements or to sanction those held out 
by Bennetti 

Finally, Imay say that, while tfee courts are coiastantly lamenting 
that there is any rule that exoludes the évidence of confessions or 
admissions of guilt in any case from the considération of the jury, 
who hâve just as much capacity/to weigh the facts of duress or in- 
ducement as they hâve any other facts in the case, and who finally in 
ail cases pass upon the question, not of admis aibility, but of duress 
or inducement, whenever the judge does admit the proof, I see no 
reasou why the rule should be extended in the least beyond the es- 
tablished law of the cases. In this case I fuUy submitted to the jury 
the détermination of the weight they would give to the évidence, and 
I hâve no doubt, if there was any threat or inducement to impair the 
testimony, the défendant reeeived the fuU benefit of it. He oould hâve 
been properly convicted upon his own testimony before the jury with- 
out the confessions ; still, if they were improperly admitted, be would 
be entitled to a new trial. U. S. v. De Quilfeldt, 5 Ped. Eep. 276. 
Hence I bave given the subject a careful examination, and am satis- 
fied the évidence was properly admitted. The other requests refused 
need not be eapecially noticed. They are on the face of them not in 
accordance with the views I bave taken of the statute and the law of 
the case as hère expressed, and affcer thorough reconsideration I am 
of opinion a new trial should be refused. 

Motion overruled. 



Note. Of the 51 indictmetits found by the grand jury for plundering the 
wreck of the City of Vicksburgh, 10 were disposed of by conviction subse- 
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quently to the rulings in tliîs casé, 7 by acquittai, and 11 were dismissed by 
the district attorney. 

The ruUng made at the trial of this case, on the authority of the New York 
cases, permitting the défendant to testify as to his own intention in taking the 
goods, reçoives confirmation in the case of Gtreer V. Whitfleld, 4 Lea. (Tenu.) 85, 
appearing since the trial. 



In re Pitjts, Bankrupt. 

Didrict Court, S. D. Néio York. June 24, 1881.) 

L BAmtcRTiPTCY — Indibéct Tbaksfebs — Rev. St. j 5110, suBn. 9 — Rbv. St. S 

5129 — DlSCHAHQB. 

Upon his own pétition, P. waa adjudged a bankrupt. The speciflca,tion8 in 
opposition to his discharge state, In substance, that, within six months previ- 
ous to the filing of his pétition, he suffered a judgment to be obtained against 
him by default, in fayor of liis brother, upon a pretended claim for borrowed 
money ; that upon exécution on this judgment ail of the bankrupt's property 
was sold and theproceeds applied on this judgment; that the bankrupt was 
not indebted to his brother in any sum whatever ; and that the judgment and 
exécution were f raudulent and collusive, and for the purpose of preventing the 
property seized from coming to the hands of the assignée and béing distributed 
among his creditors. Rdi : 

(1) The case falls under subdivision 9 of section 5110 of the Revised Statutes, 
as an " indirect" transfer, made in contemplation of bankmptcy, to prevent the 
property from coming into the hands of the assignée. 

(2) The bankrupt is entitled to no shorter period of limitation than the six 
months prescribed by section 5129 of the Revised Statutes in analogous cases. 

2, Rev. St. J 5110, subd. 9, Oonstrubd. 

By the words " indirect" transfer, the framers of the statute intended to in- 
clude every devicë of the banki-upt by which the same purpose and éffect are 
accomplished as by a direct transfei-. 

In Bankruptcy. Demurrer to spécifications in opposition to bank- 
rupt's discharge. 

Carroll Whittaker, for bankrupt. 

Wm. H. Sloan, for creditors. 

Brown, D. J. Proceedings in bankruptcy were commenced in this 
case upon the bankrupt's own. pétition, filed July 27, 1878, and the 
adjudication was made on the 29th of that month. The spécifica- 
tions in opposition to his discharge state, in substance, that on 
January 30, 1878, (one eopy, by a clérical mistake, says 1876,) i.e., 
within six months of the commencement of the proceedings, the 
bankrupt suffered a judgment to be obtained against him by defaâlt, 
in the suprême court of this state, in favor of his brother Henry, for 
$6,246.77, upon a pretended olaim for borrowed money; that upon 
exécution on this judgment ail the bankrupt's property, consisting 
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mainly of goods sold to him by the objecting creditors npon a long 
crédit in the winter of 1878, were sold, and the proceeds, $5,074.77, 
applied on said judgment; that the btankrupt was not indebted to 
his brother Henry in any sum whatever; and that the judgment and 
exécution were fraudulent and coUusive, and for the purpose of pre- 
■venting the property seized from coming to the hands of the assignée 
and being distributed among his creditors. 

In behalf of the bankrupt it is claimed that such a transaction is 
within subdivision 3 of section 5110, and therefore subject to the 
four months' limitation therein prescribed. The particular time of 
the seizure on exécution is not stated in the spécifications, and 
fchough it sufficiently appears that it must hâve been within six 
months of the adjudication, it is not stated to hâve been within four 
months; and I assume that it was not. If the objectors intended to 
rely on subdivision 3, they were bound to state the seizure to hâve 
been within the time limited by that' subdivision. Not having done 
sb, the spécifications cannot be sustained under subdivision 3. 

For the creditors, however, it is claimed that the case falls under 
subdivision 9 of section 5110, as an "indirect" transfer, made in con- 
templation of bankruptcy, for the purpose of preventing the property 
from coming into the hands of the assignée. I hâve not been re- 
ferred to any case deciding the précise point hère presented. 

Whatever the actual facts may be, the statements in the spécifica- 
tions must, for the purposes of this hearing, be taken as true. The 
facts stated constitute of themselves an act of bankruptcy, and show 
a collusive judgment and exécution sale upon a fictitious claim, for 
the purpose of preventing the property from coming to the hands of 
the assignée. 

In the Shick Case, 2 Ben. 5, this court held that a similar fictitious 
judgment and sale on exécution "were in substance and effect, within 
the provisions of section 39, (section 5021,) a transfer of the property 
of the debtor, made by him." And this was held although section 39 
did not expressly embrace indirect transfers. Subdivision 9 of sec- 
tion 5110 expressly includes "indirect" as well as direct transfers; 
and I cannot doubt that, by the use of that word, it was intended to 
include every device of the bankrupt by which the same purpose and 
effect are accomplished as by a direct transfer. 

It is scarcely crédible that in declaring the effect of seizures upon 
exécution procured by the bankrupt, as in subdivision 3, the statute 
could hâve intended to refer to fraudulent and fictitious judgments 
and exécutions, which, as respects creditors, bave uone of the merits 
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or attributes of honafide exécutions, but are merely a collusive device 
for the fraudulent transfer of the debtor's property. The seizrtres 
referred to by that Bubdivision are, in my opinion, seizures upon hona 
fide judgments and exécutions, which necessarily imply a h&mftde 
créditer, who would by such seizure obtain a préférence in the pay- 
ment of a bonafde debt. A penalty for giving a préférence to a légal 
debt through a seizure on executioû'is ail that was intènded by that 
subdivision. But where there is ôtill deeper fraud, and the judgnient 
and exécution are colorable only, and are merely a mèans of éffeëting 
a fraudulent transfer of the debtor's property, the case must, I thin'k, 
be dealt with under subdivision 9, according to its intrinsic charàctëi:, 
as an indirect transfer of property, and not according to its mère form 
as an ordinary seizure on exécution. 

This view is confirmed by section 5.128 and section 5129, which 
designate the cases in which aets of the bankrupt are void as against 
the assignée, and the différent periods oî limitation for the two classes 
of cases there referred to. Section 5128, which, like subdivision 3 <â 
section 5110, embràces seizures upon exécution and the/Mir liabnths' 
limitation, is expressly restricted to cases wHere a •preffSfençe ii in- 
tènded to "a creditor or person having a claim." But by section 
5129, in cases of other transfers, which do not hâve even the partial 
merit of preferring a creditor, but are designed to prevent the' debt- 
or's property from going either to creditor or assignée, the period of 
limitation is extended to six months. , The fair inference is that sec- 
tion 5128, and subdivision 3 of section 5110, in imposing the same 
period of limitation, intend to refer to seizures on exécution of a 
similar character, viz.: uponfeoraa^de exécutions only, intènded to 
prefer honafide claims. Hubbard v. The AUain Works, 7 Blatchf.' 284. 

Such a transaction as is charged in thèse spécifications would not 
fall under section 5128, because not done "with a view to give a 
préférence to any creditor." That was not the intention of this 
transaction, nor was there any bona fide debt or honafide creditor. 
The case would plainly fall under section 5129, according tô its'real 
and substantial character and intent, as a fraudulent transfer and 
diversion of the debtor's property. Hubbard v. AUain, 7 Blatchf. 
284. Subdivision 9 of section 5110, in regard to such transfers) ùises 
the same language as section 5129 ; and if the transaction, as respects 
the rights of the assignée, falls within section 5129, and within the 
limitation of six months there specifîed, consistency in construction 
requires that it should also be held to fall within the same language 
of subdivision 9 of section 5110, as respects the rights of the bank- 
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rupt; and :^|iat at least no shorter term oflimitation should by con- 
struction be placecl upon that subdivision. It would be an anomalous 
resuit if a fraudulent transfer wexe ,held voidable by the assignée for 
six months prior to; tlje bankruptcy, yhile tbe bankrupt who commit- 
ted the fr^d should; stand acquitted and obtain his discharge under 
any shorter period of ^limitation. ; ! 

My conclusion is that the case, is governed by subdivision 9, and 
by no sho::ter limitation than the six mpnth# prescribed by section 
5129 itt analogous cases, and that, the démarrer be overruled and the 
case referred back to the register to take proofa upon the spécifica- 
tions. 



Infe ËAésiTT and another. 

:,.■ ■ ■ - ' - Ki : ....■.-.; : : V , :, 

j ÇDitIriet,. Uourt, D. Maine. May, 1881.) 

L BANKàOTTÔTl-fi-BuMHBR. 

Thebaflkrupts, on their examination, testifled that %)ibj liad been engagea 
in buying ànd selliti;!^ cattle, butcheriîig, and farming some, and that the flrm 
"' bùsitrey a'mbunted ^'^0111 $2,Oorf to $3,000, or thereabouts; per year. Hdd, 
that théiribùÉinesa TWa*' that ofbÙVohers. 

Z.'iSÀMi-iTîiADEsStAN. ■'■.•.■■■< ;'l ',;• . 

; W^thin the bankrupt act a butch^r is a trade3maij. 

^. SAMB—Bo^ksop Account— Ito(5îWfiiGSi*oF THE Bankritpt., , 

■yChere the banfeniptg are tradesn^en and keep no bocks of accounts, they are 
nôt entitleà to a dïacharge under the bankrupt law. 

4. Same— Evidence. , . 

Where the stateîheîrttâ riiad'e by 'such bankrupta, at a hearing before the 

court, vary greatly frbm their former ones, made before the register, in that 

they are much more, ^vorable tp themselves, held, in view of a change the 

course of their case was taking meanwhile, their original statéments must be 

'' takeh'to be the mOTè trust wor'thy 

In Bankruptcy. 

Henry L.MUcheU, ioT ]i&TakviT^\. 

. Sftrvey D.Hadhckffoz ci-^iitoxs. 

Fox, D. Ji The discharge of thèse bankrupts is opposed on the 
grouud that they, being tradesmenj did not keep propejr books of ac- 
count. Thèse bankrupts are brothers, who, for ,nearly 20 years prior 
to their pétition in bankruptcy,- resided on a farm in Yerona, in this 
district. They had/separate familles, but çarried on the farm to- 
gether, and were also engaged in the business of buying, selling, and 
slaughtering cattle and other stock. No accounts were kept of their 
receipts or expenditures. Each;Used from the farm produce, and from 
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sales of stock, as neéded, but no account was kept by either, pàrty of 
the sums thus appropriated, or of their piirchases and isalea. Moet 
of theii' purchaseç weire paid for at the time, either in cash or by 
their joint notes, not Using any firm namea ; and at the time of filing 
their pétition to be declared bankrupts they w«re thus jointly indebted 
for over $3,700, nearly the -whole of -which was for cattle, sheep, and 
other stock, and they -were entirely without assets. It is claimed 
that, by reason of their business as butchers, they were tradesmen 
■within the bankrupt act. 

The bankrupts were examinfed before the register, Thesê exami- 
nations are the only évidence produced 'àgainst them. Neheniiah, in 
answer to interrogatory 1 , which was, "Whàt business transactions 
were you engagea in during the years 1876 and 1877?" says: "Buy- 
ing and selling cattle, butchering, and farming, some." In rèply to 
second interrogatory, he giveè thé names oî various parties frôm whom 
they purchased stock m 1877, with the àinounts paid tïiein, aggre- 
gating $1,257, and adnaits that théy also purchased othér' stock that 
year fromthe same, as well as.îi'om other, parties, but is unafele to give 
the amount of such purchàses. , J. E. Bassett, in àns^eî to inter- 
rogatory 85, says "the amount'of their firm businéffî was $2,000 to 
$3,000 per year, or thereaboûts, for the last two or threè yeàrs they 
were together." The firm also bought and s51d cattle on the foot, and 
were engaged in shipping eggs to Boston, and for one or two seasons 
in catching fish in the Penobscot river, near their farm. The méat 
from the animais slaughtered by them was usuâlly sold to the store- 
keepers in Bucksport, and other places in that Vicinity. At times 
considérable quântities were sent to Boston for sale, frequently re- 
sulting in a loss. 

At the hearing before méthe bankrupts -^ere again examined, and 
they then insisted they were farmers ; that the tradiug in stock by 
them, and their business as butchers, were merely casual and occa- 
sional transactions, the purchàses being made for th,e purpose of 
having the stock consume the hay product on the farm, and, after 
fattening them, couvert them into money by slaughtering and dis- 
posing of the product; and that their purchàses thus made were only 
from $500 to $1,000. per year, or, to use J. R. Bassett's langaage, "We 
were farmers, and once in a while would buy stock and fatten them to 
kill." The explanation thus given by them, after the emergency had 
arisen as to the nature and extent of their business, is inconsistent 
with thèse examinations, and the court must, therefore, rely on their 
original statement, as being in ail probability the most trustworthy; 
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especially, confirmed as it is by the amount' of tlieir joint liabilities 
^s set fortli in their pchedules. 

The case of Cote, 2 Low. 372, is relied upon as requiring the court 
to hold that thèse bankrupts are not to be deemed tradesmen within 
the meaning of the bankrupt act. Coté was a farmer, and— 
" Several tiines in each year visited Canada, purchasing horses, cattlej and some- 
times hay for use on his farm, and partly for sale. His dealings were for cash. 
There was no évidence that his failure was eonnected with his buying and 
selling. There was some conflict as to the amount of his dealings." 

The présent case is by no means a parallel one. Hère, the whole 
amount of the joint indebtment of the bankrupts is on acoount of 
their purchaaes of stock, and it is a large sum for this class of debt- 
ors to be owing in this district. The business thus transacted by 
them must hâve been at least $2,500 per year, which was without 
doubt six or eight times more than the value of their farm products. 
Considering, therefore, that by reason of their thus carrying on the 
butchery and stock business they hâve thus become so deeply in- 
volved, and that if they had not foUowed this business so extensively 
they would not hâve contracted thèse debts, and that their business 
was 80 conduoted for the profits which were expected by the bank- 
rupts to be realized therefrom it must be manifest that this had but 
little connection with their farming opérations. The farming was 
secondary and merely incidental. Their stock trading and butcher- 
ing occupied the most of their time, involved much larger receipts 
and disbursements, and was in fact the principal occupation of the 
bankrupts and the cause of their insolvency. 

In Boston Daily Advertiser, of May 26, 1881, is found a report of 
the case of In re Kimball, decided by Lowell, J., Mass. Cir. Court, May 
25th. This was a pétition for a reversai of a decree of Nelson, J., 
granting a discharge to the bankrupt. 

" The bankrupt was a teamster, owning many horses and carts, and engaged 
for years extensively in this business. "When it became slack, he took to sup- 
plying certain friends and neighbors with hay and straw. He did this to keej) 
his horses and carts employed, and when he sold at Wholesale, he chargcd 
only enougli above the cost to pay his usual charges for teaming. He also 
sold sometimes at retail. 

It was ruled, in the district court, that he was not a trader under 
the bankrupt act, and this décision was affirmed by the circuit judge, 
upon the ground that the business of the bankrupt was that of a 
teamster, and his dealing in hay and straw, although to a large 
amount in some years, was, in fact, prosecuted by him in connection 
with and as a portion of his business as a teamster, in furnishing 
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employment for his teams when pot otherwise .at work. The présent 
case is, therefore, quite différent from Kimball's, as thechief occupa- 
tion of thèse bankrupts was in stock trading and slaughtering the 
cattle, and their farming was, in (îomparison, of but little moment. 

In Cote s Case, it is conceded by the court tkat a butcher ordiuarily 
■would be deemed a tradesman within the bankrupt act ; and as it is not 
claimed that thèse bankrupts kept any books of account other than 
small pocket diaries, which afforded no information as to their affaire, 
the court is, for this cause, compelled to deny them their discharge, 
without passing upon other objections which are made by the oppos- 
ing creditor. 



Andbews and others v. Cboss. 
(Circuit Court, 2f. D. New York. June 1, 1881.) 

1. Re-Ibsub No. 4,372— Deivbn Wells— Validitt. 

Re-isued letters patent No. 4,372, granted May 9, 1871, to Nelson W. Greeii,\ 
for improvement in process in constructing artesian wells, hdâ, valid. 

2. ClAIM — CONSTKUOTIOir— PROCB88 -NOVBL ELEMENT— NoN-FlOWING WbLL— 

New Principle — Flowing Well. 

The claim of the patent, to-wit, " the proceas of constructing wells by driv- 
ing or forcing an instrument into the ground until it is projected into the 
water, without removing the earth upwards, as it is in boring, substantially 
as herein described," hdd, to be a claim to a process. The novel élément in the 
process consists in driving a tube tightly into the earth, without removing the 
earth upwards, to serve as a well-pit, and attaching thereto (in a non-flowing 
well) a pump, so that the process puts to practieal use the new principle of forc- 
ing the water, in the water-bearing strata of the earth, from the earth into a 
well-pit, by the use of artiflcial power applied to create a vacuum in the water- 
bearing strata of the earth, and, at the same time, in the well-pit. In a flowing 
well, to make the hole by displacement, and insert the tube and hâve the water 
flow, develops the process. 

3. NoN-FLowma Well— Process— Infeingbment. 

In a non-flowing driven well, the use, to procure water, oi a pump is a use 
of the process, and an infringement, although the person using the well and 
the pump and the process may not be the person who caused the rod to be 
driven, or the hole to be made, or the tube to be inserted, or the pump to be 
attached. 

4. Ihventor — SciBNTiFic Principle — Omission in Spécification. 

An in ventor may be ignorant of the scientiflc or physical principle upon which 
his process acts, or may think he knows it and yet be uncertain, or he may be 
confident as to what it is and yet others may think dififercntly, and he may, 
through accident or design, omit to set it forth in the application ; yet if he sets 
forth the process or mode of opération which ends in the resuit, and the means 
for working out the process and mode of opération, and if in such description 
the thing is so set forth that it can be reoroduced, such omission will not T-Miate 
the patent. 
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Thomas ÎUchardsow, for plaîntiffs. 

No counsel for défendant. 

Blatchford, C. J. This suit is brought on re-issued letters patent 
No. 4,372, granted to Nelson W. Green, one of the plaintiffs, May 9, 
1871, for an "improvemont in the methods of constructing artesian 
■wells;" the original patent, No. 73,425, having been granted to said 
Green, as inventor, January 14, 1868, on an application filed March 
,17, 1866. The spécification of the re-issue says: 

" My invention is particularly intended for tlie construction of artesian 
wells in places where no rock is to be penetrated. The methods of construct- 
ing wells previous to this invention were what hâve been kno wu "as ' sinking ' 
and ' boring,' in both of which the hole or opening constituting the well was 
produced by taking away a portion of the earth or rock through which it was 
made. This invention consists in producing the well by driving or forcing 
down an instrument' into the grotind untiT it reaohes the water, the hole or 
opening being thus made by a mère • displacement of the earth, which is 
packed around the instrument, and not removed upward from the hole, as it 
is in bqring. The instrument to be employed in producing such a ivell, which, 
to histiiiguish it from ' sùnk ' or ' bored ' wells, maybe termed a ' driven well,' 
may be any that is capable of sustaining the blows or pressure necessary to 
drive it into the earth; but 1 pi'efer to eniploy a pointed rod, which, after 
having been driven or forçed down until it reaehes the water, I withdraw, 
and replace by a tube made air-tight. throughout its length, except at or near 
its lower end, where I make openings or perforations for the admission of 
water, and through and from which the water may be drawn by any well- 
known or suitable form of purap. In certain soils, the use of a rod prepara- 
toryto the insertion of a tube is ùnnecessiiry, as the tobeitself, through which 
the wàtér is to be draWn, may be the instrument which produces the well by 
the aet of driving it into the ground to the requisite dëpth. To enable others 
to make and use my invention, I will procéed to describe it with référence to 
the drawing, in which figure 1 represents a portion of the pointed rod above 
mentioned, and figure 2 a portion of the tube which forms the casing or lin- 
ing of the well. TJie driving rod. A, I coustruct of woad or irou or othcr 
métal, or of parts, of eaçh, with a sharp point, 6, of steel or otherwise, to pene- 
trate the earth, and a slight s well, a, a short distance: above the point, to, make 
tlie hole slightly larger than the generaldiameterof the rod. This rod I 
drive.bya.falling weight or other power, into the earth, uritil its point passes 
sufliciently far into the water to procure the desiredsupply. I thea withdraw 
the rod and insert in its place the air-tight iron or wooden tube, B, which 
may bé slightly coutracted at its lower end, to insure its easy passage to its 
placé. In gener.'il, this tube, B, I make.of iron, and of a thickness that will 
béar a, force applied at its upper extremity sufflcieiit to drive or force it to 
its place; àud, where a large or continuous flow of water is deslred, I per- 
forate this, tube near its lower end, to admit the water more freely to the 
inside. The perforations, ç, ni^ybe about oaerhalf of .an inch in diameter, 
less or more, and from one to eue and a luilf inches apart, and the perforations 
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may extend (rom tlw bottom of the tube upward tvam one to two feet. Tbe 
diameter of th^-;tube shoulfj be somewhat sinaller than.tbe.diameter ç»f tha 
swell, a, on the drill end oÎE the driving, rod, D. In locàlities where the vvat'er 
is near the surface of thé ground, and thp well is for temporary use ohly, as in 
the case of a moving army or for temporary camps, lighter ahdthinner mate- 
rials than iron may be used for making the tubes, as, for instance,^ zinc, tin, 
copper, or sheet métal of other kindjor even wood may be uaed, The rOd 
may be of any suitable and practical slze that can be readily driven or 
forced into the ground, and may be from one to three inches in diameter. In 
some cases the water will flowout from the top of the tube without the aid 
of a pump. In other cases, the àid of a pump to draw the watet froin the 
well may be necessary. In the latter'cases, I attach to thé tube, by an aîr- 
tight connection, any known form of pump." 

The claim is as foUows : . 

" The process of constructing wells by driving or forcing an instrument jnto 
the ground until it is projectèd into the water, without removing thè eartli 
upward, as it is in boring, substantially as herein described." 

The plaintiffs claim as exclusive owiiérB of the re-issue for the county 
of Madison, New York, and haVe proTed their titlé to that effôct. The 
bill allèges that the défendant has m^de, sold, and uS'ed wells in 
Oazenovia, in said Madison county, emhracing said invention, a^d 
tnat he has one or more of said wells and is using the Bame. Thç 
answer sets up as defences-^ ' :>' ^ 

(1) That Green is not the. " flrst' and original" ihventor; (2) that thé bill 
" does not desctibe any improvëinent in the mettiod of cohsti'ûeting "Breills, or 
Otherwise, by which the défendant can know the process Or improvement in 
the manner of constructing wells" claiihed in the bill ;' (3) that the défendant 
is a wagon-maker and has done no other business, ànd the ïiianufaôfciiring of 
wells is not an incident to bis profession' or trade; (4) that the claim ôiP Greeit 
as inventor was barred because the improvement waS in Use more thàn two 
years prior to the granting of his patent; (5) that the re-issue "doek not de^ 
scribe any new proeess, or any new discovery or invention, but only claiins ah 
addition to the original patent, a patent on the freefliow Of water, which îs 
not patentable, as it does not claim any patent or any hew invention of the 
application or uses of flowing water, and is therefore void, and of no force and 
virtue, and ha,ving been adopted and gone into gênerai use by the public, said 
pretended patent is therefore void in law and eq^uity." ■ 

The answer also sets up that a United States patent granted to 
James Suggett, March 9, 1865, No. 42,126, describes the same pror 
cess- claimed by the original patent to Green; that the re-issuë to 
Green is an infringement on the said patent to Suggett, and on three 
United States patents, one Canaldiân patent, and one iBritish- patent, 
granted prior to the original paient to Green. It doesnot allège that 
the patent to Suggett was granted before the inveution of Greenwftg 
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made, or that Green did not invent what he claims. It allèges that 
the same invention was "in public use for more than two years, in the 
United States, Canadas, and Great Britain, prior to any claim" for a 
patent having been granted to Green, and that ail claims of Green 
"as the first inventer of such new process of constructing wells was 
abandoned by said Green, from sudh lapse of time^io the public." 
There î^ nô allégation that thé invention was in public use in the 
United States for more than two years before Green aipplied for his 
original patent, or that any use was with his consent or allowance, 
orthathS: abandoned the invention, to the public in fâct, 6r other- 
wise than inferentially from 'the fact alleged that it waa in use for 
more than two years before his original patent was granted. The 
answer aleo sets upthe existence of various wells, at various places, 
at datées prior, to Green's application f pr his, patent. It allèges that in 
April or May, 18G1, there was put down at Indepen3,ence, lowa, — ,^ 

"A well made by driying down into the earth an irou pipe or tulbe shod 
with iron or steel point, with perforations in the tube above the point, with- 
out a sçreen over the same, and sections of tubing attached as driven down, 
until it was projected some feet into the water, and to the top of this was 
attached an iron pump, and the same was used for pumping water through, 
and was probably usèd at such place from April or May, 1861, until some 
time in July or August, 1861, and was known to and used by " (certain per- 
sons named;) and that "there, was also put down inthetown of Preble, Cort- 
land county, New York, a well on the farm of Mr. "William E. Talhnan (uow 
dead) in the summer of 1859, by using an iron tube, one inch inside diameter, 
and perfprating it with small holes at the lower end for about one foot, and 
by heating and closing the lower end, so as to form a point to exclude the earth 
while driving. The pipe, af ter being thus prepared, was used by either first 
driving down an iron rod, and withdrawing the rod, and then driving down the 
pipe in the place where the rod was withdrawn, or by driving down tlie pipe 
without the use of an iron rod, and âttaching sections of pipe by screw coup- 
lings, as driven down, till it was projected to a suitable depth into the water- 
bearing strata of the earth. An iron pump was then tightly screwed to the 
top of the pipe, and, by the use of a pump so attached, water was raised for 
use, and a frame was built over it, on which was constructed a windmill, so 
attached to the pump as to work the pump when the wind bléw, and raise 
water through the pipe for watering the stock of said William E. Tallman's 
farm, and was used by and known to the public; and the same was worked by 
the windmilli and used for raising water, as aforesaid, for four years, till about 
1863, when the pipe was taken up, and was publicly used and known to" 
(certain persons named.) 

The answer does not allège that the use of the wells at Independ- 
ence and at Preble preceded Green's invention. Finally, the answer 
dénies a:ll parts ôf the bill not before fuUy answered. The answer 
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is verified by Mr. Storke, of Cazenovia, the defendant's soliciter, who 
also signs it as solicitor and coun'sel. It is not signed or verified by 
the défendant. It is also signed by Messra. Jed Lake and W. W. 
Harmon, of Indépendance, lowa, as coansel. There was a replica- 
tion to the answer. The plaintiffs took testimony in this case, and 
put in évidence the re-issue to Green and a power of attorney, and 
an assignaient from Green to hîs co-plaintiffs. They also exàmined 
as witnesses in this case Thomas Marshall and James G. Kicbardsj 
in Ontober, 1879 The défendant put in évidence a United States 
patent to James Suggett, No. 42,126, issued March 29, 1864, 'and 
not issued March 9, 1865, as stated in the ans'wer, and a cèrtifïed 
.copy of the file wrapper in tbe ^atter of the priginalpatent granted 
to Green. The défendant yf&s also .exàmined as a.witness for himself, 
in this suit, in August, 1880. The defendantalso took, in this. suit, 
at Independence, lowa, the dépositions of Thomas Sherwood, Thoriias 
J. Marinus, H; A. King, George Wame; A. J. Fraûcis, A. F. Williatné, 
Thomas H. Tyson, and S. P. McEwen, in April, 1880. Theforegoing 
js aU the testimony that was iaken directly in this suit, on either 
side. Underia stipulation made between the parties to this suit, and 
a notice given thereunder by the défendant to the plaintiffs, the dép- 
ositions of Moses T. Tallman, Abram Vandenburgh, and John D. F. 
Woolston, taken in February and March, 1880, in a suit in iequity 
in the circuit court of the United States for the district of Iowa, 
between William D. Andrews and others, plaintiffs, and George Le- 
land, défendant, in respect to the alleged driven well in Preble, are 
made évidence for the défendant in this suit. Under a like stipula- 
tion, and a notice given thereunder by the plaintiffs to the défend- 
ant, the foUowing dépositions, taken at the following dates, iu a suit 
in equity in the said circuit court for lowa, between William D. 
Andrews and others, plaintiffs, and George Hovey, défendant, are 
made évidence for the plaintiffs in this suit : 

December, 1879, William D. Andrews and Thomas C. Theaker; June, 1880, 
John Q. Royce; August, 1880, Charles Brown, Adelbert Brown, George W. 
Burr, Thomas H. Tyson, J. R. Kays, Thomas J. Burr, William H. Joslin, 
William O. Barnard, and Joseph M. Chandler; September, 1880. John Wiley, 
Lewis W. Goen, A. R. West, Jed Lake, Oscar C. Fox, Heman F. Robinson, 
William H. Chase, Joseph L. Galt, Hamilton Ward, Julia A. Green, Jud- 
son C. Nelson, Ceylon H. Lewis, John Vandenburgh, (two dépositions of his 
in the Hovey suit being presented, although the notice in this suit mentions 
his name only once as a witness,) W. T. Blanchard, Clinton D. Bouton, Jesse 
M. Blanchard, John S. Cornue, Matthias Van Hoesen, Seth Aldrich, Gerrit S. 
v.8,no.4— 18 
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Van Hoesen, Albert H.'Yan Hoèsaii, Amasa G. AIdrich, Nicholas H. Ilaynes, 
Orrin Pratt, James B. Share, Emma Share, Eben Daley, and Thomas Ballard, 
(another déposition of each of the witnesses Matthias Van Hoesen, Seth 
AIdrich, and Thomas Ballard, In the Leland suit, beiug g,lso presented, al- 
though the notice in this suit mentions the name of each only once as a wit- 
ness.) 

Under a like stipulation and a like notice, the following déposi- 
tions, taken at the following dates, in the said suit against Leland, 
are made évidence for the plaintiffs in this suit : 

August, .1880, Nelson "W. Green, Joseph L. Galt, J, A. Todd, John M. Fargo, 
John West, Frank Fargo, Augustus Harrington, Horace Dibble, Hlram Cran- 
dall, Jay Bail, James S. Squires, William P. Kandall, Charles 0. Taylor, John 
Wheeler, De Witt G. McGregor, Merton M. Waters, Stephen Brewer, Matthias 
Van Hoesen, Seth AIdrich, Thomas Ballard, and Ira Hazard, (the remark 
before made as to the two dépositions of Matthias Van Hoesen, Seth AIdrich, 
and Thomas Ballard being applicable herealso;) August ànd September, 1880, 
Abraham P. Smith ; September, 1880, Eustace D. Dibble, Noah J. Parsons, 
Stephen D.Freer and William S. Copeland. 

The plaintiffs' record makes 1^305 printed pages; the defendant's, 
208. The case came on for hearing on the tweiity-^first of March 
last. AU the testimony taken directly fqr thC' défendant in this suit 
had been filed. Bat the defehdant had not'|):riiited any of it, nor had 
he printed, as required by the stipulation, thé testimony of the three 
witnesses for the défendant in the Leland suit before mentioned, 
Tallman, Vandenburgh, and Woolston, or any of it, nor had he filed à 
copy of any of it. On the fifteenth of March, thefirstday of the 
sitting of the court, the défendant applied to the court ' to' postpone 
the hearing of the cause, but the application was refused. There- 
upon the cause stood for hearing for the 21 st, but. Mr. Storke, 
the soliciter and counsel for the défendant,' who had attended on the 
15th and made said application, did not attend any more, and the 
défendant was not represented on the hearing. The case was not 
argued for the défendant, nor was any brief furnished for him. The 
plaintiffs' counsel argued the cause orally, and submitted a printed 
brief, and subsequently a printed report of his oral argument. The 
-plaintiffs also filed a certified copy of, and printed and submitted to 
the court, ail the testimony before rèferred to as testimony for the 
défendant, and ail their own testimony, before mentioned, has been 
heifore the court in print. Under thèse circumstances, the testimony 
Jjas ail of it been read and the case is to hë disposed of. It is very 
much to be regretted that the court has. not had the benefit of the 
views of counsel on the part of the défendant as to the questions of fact 
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and of law arising on the évidence, as it is impossible for the court to 
fully appreciate the bearing; of the testimony given in reply to ques- 
tions, direct and cross, put by the counsel for the , défendant, or to 
fully understand what might or would be the view taken ou the part 
of the défendant of évidence elieited by questions put on the part pf 
the plaintiffs. The first question which arises is as to the proper 
construction of the patent. A "well" is defined by Worcester to be 
"a deep, narrow pit dug in the earth, and usually walled, for the 
purpose of obtaining a supply of vrater." He defines "artesian well"^ 
thus: 

" [Tr. Artésien, of Artois, in France, where this kind of well was first niade.1. 
A perpendicular perforation or boring into the ground, deep enough to reach 
a subteiTanean body of water, of which the Sources are higher tlian the place 
where the perforation is made, and so force up to thè siu:face a constant 
stream of water." ' : ,'. : .'; 

The spécification states that the instrument is to be driven down 
to the water, and the earth it meets with is to be displaced by it and 
thus packed around it, and not removed upward from it; that the 
tube, which is either to be inserted'in the place Whère the instrument 
bas been driven down, aftei such instrument bas been withdrawn, or 
is to be itself driven down in the first place, is to be air-tight through- 
out its length, except at its bottom, where it bas perforations to 
admit water; that thèse perforations are made for the purpose of 
obtaining a continuouf^. flow of water; and that, where the wàter dues 
not flow out from the top of the tube without the aid^of a pump, a 
pump is to be attached to the topof the tube by an air4ight connec- 
tion. The spécification contemplâtes the procuring of water. The 
process seems to be divided into two stages— 

(1) Making a hole for the tube down to water by displacing the earth by 
driving down a straight instrument into the earth, sothat the earth is packed 
around the instrument; (2) having in the hole thus made an air-tight tube, 
substantially as large as the hole, Mrith a pump attached to the top of the 
tube by an air-tight connection. 

The spécification does not otherwise explain the , rationale of the 
process which results in having the water issue from the top of the 
tube. When a rod which is not a tube is driven down to water, there 
is as yet no well. When the rod is withdrawn, if tlie source of the 
water is higher than the top of the hole, M'ater will issue from the 
top, and there is a well; and, when the air-tight tube is inserted in 
the hole, there is still a well. If the rod is withdrawn and the air- 
tight tube is inserted, or if such tube is driven in the first place, and 
no water issues without the aid of a pump,. there is no well, in the 
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sensé of thé spécification, till the pump is put on by an air-tight 
connection, in suoli a way that, by the use of the pump, the whole 
process can resuit in causing water to issue from the further upper 
end of what is so conuected with the top of the tube. The construc- 
tion of a well, spoken of in the spécification as the invention made, 
and which it must be presumed was intended to be secured, is, thus, 
not merely the displacement of the earth by driving down the instru- 
ment or the tube, but is, in addition, having the air-tight tube in 
the earth with the earth packed around it, and a process arranged, 
by the meehanical aid of a pump, attached by an air-tight connection 
to the tube, for causing the water to enter the perforations at the 
lower end of the tube and issue from the upper end of the tube. 
What particular forces are in opération to produee this process of 
obtaining water, when the well is not a flowing well, is of no impor- 
tance. The spécification need not explain, The meehanical means 
are fuUy explained which resuit in the obtaining of the water, from 
the commencement of the driving. The process of obtaining the 
water comprehends ail the ste,ps which form part of that process, as 
they resuit from or attend the meehanical means set forth. The pro- 
cess consists in having an air-tight tube with the earth tightly packed 
around it, resulting from compacting the earth by displacing it by 
driving a rod or the tube, and having a pump attached at the top of 
the tube by an air-tight connection, and, by the opération of the 
pump, obtaining a supply of water at the top. In describing how 
the invention is made and used, so as to enable others to make and 
use it, the description inoludes driving the rod, putting in the air- 
tight tube, and having the pump, and obtaining a continuons supply 
of water. The invention being thus defined in the spécification, the 
claim is to be construed as broadly as the invention, unless neces- 
sarily restricted by the langaage used in the claim. The claim is : 

" The process of constructing wells by driving or forcing an instrument 
into the ground until it is projected into the water, witliout removing the 
earth upward, as it is in boring, substantially as described." 

Where the well is a flowing well, the water will flow as soon as the 
hole is made, and to make the hole by driving and displacement, and 
insert the tube and bave the water flow, develops the process. 
Where the well is not a flowing well, the pump, in addition, is neces- 
sary, and the use of the pump in the well so made is a use of the 
process. Driving or forcing an instrument into the ground until it ia 
projected into the water, without removing the earth upward aa it is 
in boring, is an essential élément in the process, in either case ; and, 
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where the well is not a flowing wéll, the claiiri' is a daim to the pro- 
cess substantially as deseribed, being the process above explained in 
case of a non-flowing well, au inhérent coastituent of which is the 
driving process, the process claimed, however, iucluding the other 
modes of opération which attend the proouring, by a pump, of water 
from a tube in a well so constructed. In this view, where the well is 
a non -flowing well, the use, to procure water, of a pump in a well 
thus constructed and having ita féatures, is a use of the process, 
although the person using the well and the pump and the process 
may not be the person who caused the rod to be driven, or the hole 
to be made, or the tube to be inserted, or the pump to be attached^ 
This re-issued patent was under considération in Andrews y. Carman, 
1 3 Blatchf . 307. In the décision of Judge Benedict, in that case, the 
re-issued patent was held to be valid ; the state of the art of con- 
structing wells at the time Green made his invention was explained ; 
the peculiar féatures of Green's driven well were commented on ; the 
claim was held to be a claim to a process, the élément of novelty in 
it consisting in driving a tube tightly into the earth, without removing 
the earth upwards, to serve as a well-pit, and attaching thereto a 
pump, so that the process puts to practioal use the new principle of 
forcing the water in the water-bearing strata of the earth from the 
earth into a well-pit, by the use of artificial power applied to oreate 
a vacuum in the water-bearing strata of the earth, and at the same 
time in the well-pit; and it was also held, that the claim might well be 
construed as claiming the well as a manufacture constructed accord- 
ing to the process deseribed. The évidence in the présent case shows 
that any person, by using a pump, applied as direoted, on the tube 
directed, in the well constructed as directed, will put to practical use 
wbat is in Andrews v. Carman defined to be the "new principle." Al- 
though the spécification does not state wbat such new principle is, 
the évidence in the présent case shows what it is, and that it is cer- 
tainly and effectively developed, to the end of ohtaining a copions, 
continuons, and unfailing supply of good water, and that it is what 
is thus set forth in Andreicsw. Carman. It may be that the inventor 
did not know what the scientific principle was, or that, knowing it, 
he omitted, from accident or design, to set it forth. That does not 
vitiate the patent. He sets forth the process or mode of opération 
which ends in the resuit, and the meana for working out the process 
or mode of opération. The principle referred to is only the why and 
the wherefore. That is not required to be set forth. Under section 
20 of the act of July 8, 1870, (16 St. at Large, 201,) under which 
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this re-issue was granied, the spécification contaihs a description of 
the invention, and of "the manner and procesa of making, construct- 
ing, compounding, and using it," in such terme as to enable any per- 
Bon skilled in the art to which it appertains tô makè, construct, com- 
pound, and use it ; and, even regarding the case as one of a machine, 
the spécification explains the princîpleof the machine ^ithin the mean- 
ing of that section, although the scientific or phySical principle on which 
the process acts, when the pump is used with the air-tight tube, is net 
explained. An inventor may be ignorant of the scientific principle, 
or he may think he knows it, and yet be uncertain, or he may be con- 
fi|4ent as to what it is, and others may think differently. AU this is 
immaterial, if, by the spécification, the thing to be done is so set forth 
that it çan be reproduced. , 

This re-issue was àlso adjudicated upon by Judgës^Dillon and Nel- 
son,, in Andrews^. Wright, 13 0. G. 969, and the claim waS con- 
strued to be for a process snob as I bave defined it to be. Under 
this construction the défendant has infringed by usiiïg a pump in a 
driven well constructed in a house hired by him, to obtain a supply 
of water for the ;USâ of hia family, although he may not hâve paid for 
driving the well or hâve procured it to be driven. Sueh use of the 
well was a use of the patented process. 

The invention of Green is shown to hâve preceded any invention 
made by Suggett, and described in bis patent of Ma'rch 29, 186é. The 
évidence also shows that none of the defences set up in the answer 
are established. The conclusions arrived at in the décision in An- 
drews Y. Carman are supporfced by the testimonyin this case. Those 
conclusions relate to the novelty of Green's invention, and to the 
question of the dedieation and abandonment of the invention to the 
public by Green.- This latter Question must be decided under the 
laws in force in 1866, when the original patent was applied for. No 
abandonment or dedieation of the invention to the public by Green 
is shown. The construction of the well on the fair ground at Cort- 
land, under the direction of Green, and its use, by his consent, was 
an expérimental usé, to test it. The rule laid down in Andrews v. 
Carman, as to the proper construction of section 7 of the act of March 
3, 1839, (5 St. at Large, 354,) as deduced from prior rulings, 
was- that that section had no efffict to invalidate a patent unless 
there was proof gf actual abandonment or of a use of the invention, 
with the knowledge andaliowance' of the inveutôr, more than two 
years prior to his application for his patent. It was held in that 
case, not ouly that there. ^waa no évidence of an;-' use or sale of the 
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invention by GTeen before his application for a patent, but no suf-, 

fiaient évidence from which to conclude that any use of any driyen 

well by others before his application was consented to ot allowed by 

him. Such, also, was the conclusion in Andrews v. WrigM, and sucb 

is the resuit of the évidence in the présent case. Green testiûee that 

he first heard in the latter part of 1865 of the use by others of drive» 

wells made by his process, being his first knowledge of any others 

than those he experimented -with in 1861; that be immediately, in 

December, 1866, or January, 1866, made out and sent to Washing. 

ton an application for a patent; that that was lost in the patent- 

of&ce; and that he foUowed it up by the oné in March, 1866, on 

•which the patent was granted; The évidence as to the delay in ap- 

plying for the patent, as bearing on the question of abandonment, 

was considered in Andrews v. Cannan, and the décision was arrived 

at that the delay was excused. The same view was taken in Andrews 

V. Wright. The évidence in the présent case is of the same charaoter 

and leads to the same conclusion. None of the other defences set up 

in the answ^rjirje ^stablished, nor is an attempt made to sustain any 

others than those above mentioned, except the Preble well and the 

Indeperidenee well, Théy were not set up or testified abbut in the 

cases against Cannan and Wright, The évidence as to the freble 

well f ails to establish its existence as a driven well, or one in which 

the process of Green was devéloped. The alleged inventoï ôf it, 

William E, Tallmau, is dead. JHis brother, Moses T. Tallrdan,, did 

not see it constructed. AU the facts testified to about it, and the 

remains presented, — the punctured pièce of pipe, the copper strainer, 

and the section of iron stove-pipe, open àt bpth ends, — are at least as 

consistent with an apparatus for filtering the water in the di:^ well 

in question, while pumping it up, as with a driven wêll. : With, the 

copper strainer on the punctured lower end of the pipe, w^ièrè it ptob- 

ably was, if the pipe was in the i well at ail, there could hâve bee,n no 

driven well, in the sensé of Green's well. If there was «and in the 

bùttom of the ùell, which was likely to be drawn in througli th^ 

punctures in the pipe, when used in thé diig well, if those punctures 

were at the botton of the well, raising up the pipe might raise it 

above the supply of water, WhëU the water was low; but putting 

the strainer on the end of the pipe, and surrounding the strainer with 

the section of stove-pipe, would keep out the sand, even when the 

water was at the îowest, and permit the water to pass, and, when the 

water was high enough td pass through the punctures in the pipe, it 

would be so far above thë ^sand a^to ,]t),é de^r of sand. AU.the.evi. 
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dence of Moses T. Tallman goes to show that the well was not a driven 
well, and that there was not in ii any such process embodied as that 
of Green. The testimony of Abram Vandenburgh is not entitled to 
any more weight. On the other side, the évidence is overwhelming 
that there was and could hâve been no driven well at the tinae 
and place in question. 

As to the driven well alleged to hâve, been put down at Independ- 
ence in April or May, 1861, it is quite clear that the witnesses who 
testify to that date are mistaken, and that the well in question was 
put down in May, 186€. The évidence to that effect is very com- 
plète and detailed ând minute. ' 

There must be the usual decree for the plaintiflfs, with costs. 



The AlÎ'bna. 

{District Court, JV! D. Illinois. July 15, 1881.) 

Limitation cw Liab/i-itt — Pbactice — tossBs Occdebing on Distinct' Trips 
— Cabgo— liBV. St. U 4283, 4284, and 4285— Admtbaltt Ruibs «4, 55, 56, 

AND 57. 

The steamer Alpena, while on a voyage from Grand Haven, in the state of 
Michigan, to Chicago, in the state of Illinois, foundered and sunk with ail her 
cargo, passengers, etc., on board. Soon after, her owner flled a pétition in this 
court, under sections 4283, 4284, and 4285 of the Revised Statutes, which pro- 
vide for the limitation of an owner's liability, etc., praying that upon comply- 
ing with the requirements of the statute he might be exonéra ted from any 
liability not therein provided for, for loss of goods and for damages in con- 
séquence of loss of life on this last voyage, and also for damages alleged to 
hâve been sustained by a schooner in a collision with the steamer on a trip 
made some weeks previous. Upon flling this pétition, an order was entered 
directing the petitioner to eonvey ail its rights, etc. , in what remained of her 
and to freight pending at the time of her loss, to a trustée, foUowing the 
provisions of the statute. Upon being informed that this had been done, the 
court ordered a monition to issue citing ail persons having claims for damages 
against either the steamer or the company, as her owner, to appear and prove 
their claims. On or before the return-day of this monition a large number of 
claimants appeared specially and took exceptions, which résolve themselves 
into two questions : (1) Can the liability of the owner be limited under the 
statute as to any loss or damage except that occurring on the voyage last pre- 
ceding the filing of his pétition, or on the voyage in which the steamer was 
lostî and (2) whether, under Adrairalty Rulea 54, 65, 56, and 57, this court has 
juriadiction in the promises when the proceedings instituted under the statute 
by such an owner are not preceded by a suit brought at the instance of one of 
the losers. As to the flrst question, the court heîd that an owner's liability can 
only be limited as to auch loss or damage as occurs on the last voyage preced- 
ing the flling of the pétition, or on the voyage in which the vessel is lost. As 
to the second question, the court 7ield,further, that the admiralty rules referred 
to therein do not make the institution of sUch proceedings couditional upon 
the bringmg of a prior suit by one or more of the losers. 
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2. Rbv. 8t. 554283,4284, and 42-?5— Mbastjhe of Liabilitt. 

It seems that, under the statute, the measure of such petîtionine; owner'a 
liability is the value of the vessel immediately af ter such loss or damage. 

3. Admiralty Bulbs 54, 55, 56, and 57— PkacticE. 

It seema that, if such owner fails to institute proceedings nntll after a suit 
hàs been brought by a loser, then he must commenee tbem in the same district 
court as that in which such suit was bn ujht. 

In Admiralty. Pétition for limitation of owner'a liability, etc., 
under sections 4283, 4284, 4285, Eev. St. 

Cook é Upton, for petitioner. 

Alfred Russell, for claimants. 

W. H. Condon, for schooner Stoekbridge. 

Blodgbtt, D. J. In this case the Goodrich Transportation Com- 
pany allèges that it is the sole owner of the steamer Alpena, her 
engines, taokle, apparel and furniture ; that such steamer was a vessél 
of upwards of twenty tons burden, duly enrolled and licensed for 
the coasting trade, and employed in the business of commerce and 
navigation between ports and places in différent states and territd- 
ries upon the lakes and navigable waters connected therewith ; that 
on the sixteenth day of October, 1880, upon the waters of Lake 
Michigan and within the admiralty and maritime iurisdiotion of the 
United States, and while on a voyage from the port of Grand Haven, 
in the etate of Michigan, to the port of Chicago, in the state of 
Illinois, with a cargo consisting of goods, wares, and merchandise, and 
passengers, said steamer Alpena, in a severe gale, foundered and 
sunk with ail her said cargo, passengers, ofûcers, and crew on board, 
without the fault or neglect of duty of any of said officers or crew; 
and that such foundering, loss of life and cargo, was occasioned 
without the design, neglect, privity, or knowledge of the petitioner, or 
any of its officers or agents; that said steamer was, when she en- 
tered upon said voyage, in good seaworthy condition, and properly 
officered, manned, and equipped; that said steamer, her engines, 
tackle, apparel, and furniture, except some of the upper portion of 
her cabin, her piano, a few cabin doors, two small boats, and a pièce 
of her main deek with the capstan àttaehed, lies sunk in the waters 
of Lake Michigan, as nearly as petitioner can ascertain, off or south 
of the town of Holland, in the state of Michigan. 

The petitioner further states that the owners and consignées of 
goods on board said steamer were very numerous, and the petitioner 
nas reason to believe that numerous suits'may be brought by the 
ownors of said cargo against the petitioner, as owner of said steamer, 
for the loss of suuh cargo, and also that suits will be brought against 
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pétition jr to.recover damages oceasioiled by the losa of tlie lives of 
the passengers and cxevr, of said steaiïier, and that the aggregate of 
the claims for said losses will gre^tly. exceed the value of petitioner's 
interest in said yessel. ,, 

It is furthêr alleged that a lihelin pergonam was ûled in this court 
on the tenth day of November last àgainst petitiôùer, by Louis Hutt, 
as owHêrof the schooner Stockbridgey tp reoover damages alleged to 
hâve been sustained by said Hutt by reason of a collision between 
said schooner and said steamer on the tenth day ofSeptember, 1880, 
which suit is now pending. 

On the filing of this petitioh.a)3;(Or4er was entered that petitioner 
conVey. ail its right, title, and, inte^e^t to whatever remained of said 
steamer, her engines, boiier, machinjery, tackle; bqats, apparel, and 
fnrniture, and freight pending at the time pf the loss of said steamer, 
to a trustée named in said' ^rder, for the use and benefit of any and 
aH persoBB having any daims against said steamer, or said company 
as the owner thereof. Aind it haviilg been subsequently reported to 
the court that such conveyance had b«en duly made, a monition was 
by order of the court issued against ail persons claiming any damage 
against said steamer, or the owaers tliereof , for any loss, destruction, 
or injury, citing them to appear and make due proof of ,their claims, etc. 

On or befo:e the return-day of this monjtion, a large number pf 
claimants appeared specially, "not submitting to the jurisdiction of 
the court, but protesting against the same solely for the purpose of 
objecting to, the jurisdiction,of the court," and, excepted to the suffi- 
ciency of the pétition, and to the jurisdiction of the court in the 
premises. Thèse exceptions, which are twelve in number, résolve 
themselves practically into two questions : 

(1) Can the liability of the owner of the steamer be limited, under the law, 
to any loss or damage, except that occurring on the last voyage, or the voyage 
jn which the steamer was lost? (2) Doea the pétition show sutHcient facts to 
clothe this court with jurisdiction to appprtion tlie value of the owner's inter- 
est among the several persons who suffered damage on the voyage in which 
the steamer was sunk ? 

As to this first question, it was conceded on the argument that the 
steamer was during the season of 1880, up to the time of her loss, 
engaged in running regular daily trips or voyages between the ports 
of Chicago and Grand Haven, on Lake Miehigan, and that the col- 
lision between the steamer and the schooner Stockbridge occurred on 
a trip over a month prior to the commencement of the trip in which 
the steamer foundered and sunk. 
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I am clearly of opinion that the casualties or Iossgb of différent 
voyages cannot be aggregated or grouped together, eay at the end of 
a season, or when a ûnal catastrophe ensnes, and aU the loeers be 
cited in to share what bas been saved from shipwreck or other disas- 
ter, together with the pending freight, and bave a decree entered 
exonerating the owners from personal liability. It seems to me that 
each voyage or trip, each separate journey, which the ship makes 
from one port to another, muet be treàted as a separate venture, in- 
volving its own particular hazards, losses, and eamings ; and that 
vrhen each such voyage is ended it is for the owner to décide whether 
the loBses hâve been such as to make it expédient for him to invoke 
the protection giveu by this act of congres». If he does not décide 
to do this, butsends bis ship upon a new voyage, he thereby concèdes 
bis Personal liability for the^mages incurred on the past voyage. 

The owner, freighters, and passeugers on any particular voyage 
may be said to bave a common interest for that voyage. They may 
be compelled to contribute for jettisons made for the common safety 
under certain circumstances. But there is nothing in common be- 
tween the freighters and passengers of différent voyages, Each 
shipper or passenger may perhàps be held to bave had some personal 
knowledge or information as to the seaworthinéss of the ship, Or the 
skill of ber officers or crew,on the voyage in which hewas interested, 
and to hâve aoted on that knowledge to such an extent as in some 
degree to affect bis and the owner's relative rights; but no such 
knowledge can be predieated of any other voyage, and it would 
certainly seem to bave been beyond the intended scope of this law, 
that after a séries of losses happening on différent trips or voyages, 
no one of which was of sufficient conséquence to induce the owner 
to seek the benefits of this law, he can be allowed to combine them 
and obtain immunity from personal liability. The language as 
well as the évident reason of the statute shows that this proceeding 
can only be had for the purpose of apportioning the owner's interest 
between several persons who bave suffered "losses on the same 
voyage." I am, therefore, of opinion that the petitioner cannot by 
this pétition obtain relief as against the suit for collision with the 
schooner Stockbridge. 

As to the second question, it is objected that under admiralty 
rules 54, 55, 56, and 57, promulgated by the suprême court for the 
purpose of prescribing and regulating the procédure under this law, 
the court cannot entertain a pétition by the owner for an apportion- 
ment of his interest in the vessel among the several sufferers and for 
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a limitation of his liability until some suit hasbeen eommenced for 
a loss, destruction, damage, or injury sustained by one or more of 
such sufferers, and then such pétition must be filed in the district 
court of the district where such suit bas been eommenced. In other 
words, the position of thèse claimants is that inksmuch as this suit 
for collision with the Stockbridge, now pending in this courtris not 
for a damage aoeruing on the final or last voyage of the steamer, that 
that suit does not aid or confer, jurîsdiction, and thé petitiouer not 
showing that any libel had beeii filed in this court or suit brought in 
this district prior to the filing of the pétition, this court has no juris- 
diction in the prerùises. . , 

It must be oonceded, I think, that if this court only has jurisdic- 
tion of this subject-matter and parties byvirtue of the rules in ques- 
tion, then there is much force in the position of thèse respondents. 
But it seems to me that it was not the intention of congress to sus- 
pend the right of the ship-owner to invoke the provisions of this law 
until suits or libels in personam should be actually instituted against 
him. The language of the statute is : 

"And the ownerof the vessel * * * may take the appropriate proceed- 
ings in any court for the purpose of apportioning the: sum for wHieh the 
owner of the vessel may be, liable among the parties entitled thereto." 

Hère is no intimation that the owner muSt wait until he has been 
Bued before he can "tàke the appropriate proceedingS in any court;" 
while from the nature of the owner' s liability, and the scope of the 
relief furnished by this law, it would seem that proceedings should be 
takèn while the testimony necessary to éstablish the facts which se- 
cure immunity to the owner is available. Eule 57 says : 

" Thesaid libel or pétition shall be filed, and the said proceedings had, in any 
district court of the United States in which said ship or vessel may be libelled 
to answer for any such embezzlement, loss, destruction, damage, or injury; or 
if such shîp or vessel be not libelled, then in the district court for any district 
in which the said owner or owners may besued in tliat behalf." 

There is an obvions convenience, if a libel has been filed or suit 
brought for any such loss, in requiring the owner to go into the same 
court to take the steps which shall limit his liability, because this 
brings ail the claimants, both those whose who hâve sued and those 
who hâve not, together. But suppose libels filed or suits brought 
simultaneousiy in différent courts against the same or différent own- 
ers, which might often happen, which court, then, is to bave juris- 
diction of the proceedings to limit liability? AU the authorities 
now, I think, eoncur in the conclusion that the measure of the ship^ 



THE ALPENA. 285 

owner's liability is the value of the ahip iminedàtely after the lossor 
damage complained of. If the loss occurs by the beaching of the 
vessel, it is her value as she lies upon the beach. If it occurs by the 
sinking of the vessel, it is her value and the value of her belongings 
as she lies sunken. Now, in order to save what is thus left for the 
benefit of shippers and the owner, it is necessary, in almost every 
conceivable case, tbat immédiate steps be taken to sell and convert 
the property into money, to be held for tbose entitled to apportion- 
ment, and this can only be dône by some appropriate proceeding in 
court without delay. What is available may be perisbable, or need 
"immédiate care, and the owner, by aeting without the direction or 
sanction of a court in that regard, might at least Lazard, if h^ did 
not lose, his right to protection under the law. So, too, tbe vessel 
might be in condition to be repaired, and her value for the purpose 
of réparation would measure the owner's liability to his shippers. 
If be repairs before this value is properly ascertained by appropïiate 
proceedings in some court, under this law, he runs the risk of losing 
the protection the law affords him. 

It seems, therefore, quite satisfactory to mymind that the çupréme 
court did not intend, by its rules, to say that no proceeding to appor- 
•tion the share of each loser in the value of the vessel should be had 
until some one of the losers should hâve commenced a suit ; but the 
court only intended to say that if the owner delayed such proceedings 
until a suit had been commenced, then he should commence such 
proceeding in the district court where such suit was commenced. But 
if the shippers whose property bas been lost or damaged by a shipwreck 
or other disaster, to which the owner is not privy, do not see fit to 
commence suit at once, I can see no reason or principle in the law 
itself whichi shall compel the owner of a vessel to lie silent until, 
perhaps, his testimony may be logt, or it beconies either impossible 
or difficult to estimate the value of his interest in the vessel, and 
only ask the aid of the court when suit is begun against him, which 
may be any time before thé bar of the statute of limitations. 

In this case the remnants of this vessel, so far as recovered, are 
within the jurisdiction of thia court; the freight pending has been 
paid to the trustée appointed. The sunken huU and machinery may 
not be within tbe territorial jurisdiction of the court, but the title, 
wherever they are, bas been eonveyed to the trustées. 

I therefore conclude that this court has jurisdiction to entertain 
this proceeding, although no suit had been brought in this court or 
district by any one who would be bound by this proceeding at the time 
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this pétition wàs filed. AU tfae claims presented so far, excepting 
that of Hutt, for collision with the Stockbridge, are by administra- 
tors of persons whose lives were lost by the wreck of the steamer, 
and they make the further question that the act of congress does not 
protect the vessel-owner from liàbility for loss of life. I do not eon- 
sider that the character of thèse claims outs any figure in determin- 
ing the question of the jurisdietion of this court over this pétition, 
because if liabilities of this character are not covered by the act 
of congress, then no order of the court in this matter can aflfeot them. 

I, however, hàd this question before me in the case of The Sea Bird, 
a few years since, and came to the conclusion that this class of claims^ 
-was within the act, and no light which bas been thrown on the sub- 
ject by later décisions and the discussions of this case has changed 
my view in that regard, 

Most of the statutes in this oountry giving a right of action for 
death caused by négligence, and notably those of Illinois and Mieh- 
igan, one of which must control in this case, hâve been substantially 
copied from Lord Campbeirs Act, as it is called in England, and 
■which was enacted prior to the àct of congress limiting liàbility of 
ship-owners, and proceed upon the principle that the heirs, executors, 
or administrators of the person whose life is so lost by the négligence 
of another, hâve a peouniary interest in such life. In some of the 
States the amount recovered goès directly to the widow and next of 
kin, and in others it goes into the gênerai assets ; so that the persons 
«ntitled to maintain an action mày be said to hâve a "property" in- 
terest in the person whose life is lost ; and it is because of this prop- 
erty or pecuniary interest that a right of action is given, I do not 
look upon thèse suits as pénal suits, punishing the guilty party for 
his négligence, but only as a remedy for the recovèry of the pecuniary 
interest which the survivors of the person whose life is so lost hâve 
in his life. 
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Gbegory and others ». Obeall au 3 others. 

{Circuit Court,, P. MassacÂuseth. June 16, 1881.) 

1. SaITAOB — BxTEAOEDrNAIlY REFAITS — CONTRIBUTION., 

Where such a casualty happens to a vessel as requires salvage services to be 
rendered and extraordinary repairs to be màde, owners of thé goods on boàrd, 
if called uponto dd so, must contribute to the expense thereby incurred, pro- 
vjded such casualty was due in no way to. the previous négligence of the master. ' 

2. EtïDENCE— BUKDHIN OP PkoOP. , „ ' . . 

The burden of making out négligence is on such owners. 

In Equity, -m ■ 

G. F. é T. H. EvsaeU, toi comTgi&in&nis. 

John G. Dàdge dt. Sons, for défendants. : , i 

LowBLL, C. J. This bill is brought by the owners of the threflf. 
masted schooner Cephas Stairet, against the shippers of apartof thet 
cargo, for a contribution to gênerai average. On the twenty-gixthof; 
Jvdie, 1879, the schooner was lying at New Orléans, ready for sea, 
having taken on boardthe timber belonging to the defendapts^ which 
was stowed in the hold, and twenty baies of compressed rags, the 
property of other consignées, stowed between decks. The crew had 
béen sbipped, but only the mate, boatswain, and cook had corne on 
board. The master spent the night on shore. When he left the ship 
the mate was on shore, but was expected to return soon. The boat- 
swain and cook usually slept on deck, on top of the forward house. 
He gave gênerai directions to them to keep a sharp lookout, not mean- 
ing that they should keep watch, and none Tf^as kept, so far as he 
knows. The mate, I suppose, was to sleep in the.cabin. During the 
night a fire broke out on board the ship, of which the master was 
first informed by the mate. The charges and expenses for which 
contribution is asked, are for salvage paid for steamers, or floating 
fire-èngines, ùsed in putting out the fire, and for extraordinary repairs 
and supplies, rendered necessary by damage suffered in the course of 
putting out the fiâmes. 

The défendants allège that the loss was caused in whole or in part 
by the négligence of the master. If this is made out, the ship-owners 
must bear the whole, because it is only when the carrier bas been 
involved in a péril by a superior force, or by misfortune, without his 
own fault, that he can throw a part of the burden of relieving the 
property imperiled upon those persons whose goods he was bound to 
carry and protect with diligence and reasonable skill, as in the 
instance commonly put in the books of the jettison of goods which 
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had been stowed on deck by the master without the authority of the 
owners or of an established usage. ; 

I understand it to be usual in the port of New Orléans, as in other 
ports, to maintain no watch upon a vessel with an ordinary cargo, 
such as cotton, when she bas been fully loaded and îs lying at a 
wharf. Unless there are some peculiarly valuable goods, easily 
stolen, ordinary care, as in fact exereised, does not require a watch to 
\)e kept. It is, however, usual to close the hatehes of vessels at night, 
and one of the hatehes of this vessel was left open. The question, 
therefore, is whether this was such négligence as will charge the mas- 
ter and owners with the loss. 

The master is the only witness examined who was on board the ship. 
He is of the opinion that the fire was set by an incendiary, and he 
gives Bome reasons for this conclusion. If this be so, then the open 
hatch may bave tempted or aided the commission of the crime. Such 
is the argument. 

The négligence is not made out. It does not appear to me that 
a vessel with two men asleep on her deck, and one in her cabin, is 
likely to hâve been set on fire; nor that it would hâve been safer to 
stow the hatehes and leave the ship with no one on board. I do not 
understand that hatehes are necessarily or usually fastened for the 
night so securely that an incendiary would hâve the least difficulty 
in prying them open; or that it is at ail probable that the state of 
the hatehes could be observed at night, and hâve tempted a stroUer. 
If it was so light that the hatehes could be seen, I suppose the men 
lying on the forward bouse could be seen. That a clerk sleeps in a 
shop is eonsidered by underwriters a great protection against thieves 
and incendiaries, and so it is on board ship, I suppose. 

The information whieh we hâve of the causes and circumstances 
of the fire is meager, but this doés not shift the burden of proof. 
The défendants are to make out négligence. The master tells us 
what his orders and dispositions were ; whether they were carried 
out I do not know. It may be that the mate and both the men left 
the ship, or one of them may hâve s(t the fire; but there is no 
proof of any of thèse things. If the m ister's orders were reason- 
ably prudent, and there is no évidence that they were not obeyed, 
an<i he was not négligent in sleeping on shore himself, the defence 
fails. 

Decree for the eomplainants. 
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Bmith ». CîiTT OF Fond du Lao. 

HiaaiNS V. Sahb. 

{Oireu& Court, B. D. Witconsin. July 12, 1881.) 

MtwioiPAi, Bonds— RAELROADB—CoNBTrruTioN or Wisconsin, abt. 11, f 3. 

The législature of Wisconsin passed an act whereby it authorized the défend- 
ant to subscribe to the capital stock of a particular railroad, and to make, issue 
and deliver to such company its bonds, etc., provided a majority of the légal 
votera of the défendant municipality shall flrst hâve voted in favor of such sub- 
gcription, as also in favor of a proposition, in writing, stating the amount, 
kind, and description of stock or bonds, etc., to be subscribed, submitted by 
Bucli railroad. The statuts set no lirait to the amount of such subscription, 
except that the city authorities could make only such subscription and issue 
such amount of bonds as called for by this proposition. In an action brpught 
by holders of coupons attached to thèse bonds, held, such statute is not in con- 
flict with section 3 of article 11 of the constitution oif Wisconsin, providing for 
a restriction upon the power of municipalities, among other things, to borrow 
money, contract debts, and loan their crédit. 
S. FEDERAL Courts — Unconstitutional Btatb Laws. 

A fédéral court, when determining the rights of parties nnder a state law, 
will never, in a doubtful case, adjudge such law to be in conflict with the con- 
stitution of the state, unless sustained in so doing by some distinct adjudica- 
tion of the highest court of the state. 

Foster v. Uitp of Kenosha, 12 Wis. 618, and Fisk v. City cf KenoshUi 26 Wis. 
23, examined and distinguished. 

Thèse are actions by the holders of coupons attached to certain 
bonds issued by the city of Fond du Lao in payment of a subscrip- 
tion made in its behalf to the capital stock of a railroad company 
originally known as the Milwaukee & North-westem Eailway Company, 
but whose , name was subsequently changed to that of the North- 
western Union Railway Company. Each bond, dated November 7. 
1871, is made payable to the Northwestern Union Eailway Company, 
or bearer, and recites that it — 

" Is one of a séries of 750 bonds, bearing even date herewith, each for the sum 
of $100, * * * and is issued in pursuance of an élection held in said city 
on the seventh day of November, 1871, under and by virtue of a certain act 
of tlie legislatui-e of the state of "Wisconsin, approved March 21, 1871, entitled 
'An act to authorize certain towns, eities, and villages therein named to aid 
the Milwaukee & Noi'thwestern Railway Company,' by which said act cer- 
tain towns, eities, anJ villages were enabled to subseribe for and take stock 
of tlie said Milwaukee & Northwestern Railway Company, at which élection 
a majority of the légal voters of said city voted ' for the railway proposition,' 
requiring the said city to subscribe for and take the common stock of the said 
Milwaukee & Northwestern Railway Company, in the sum of $75,000, and to 
issue the liMuds of thp -^ vid city therefor ; and the said élection haviug been duly 
v.8,no.5— 19 
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ordered, noticed, and held by the proper authorities, and then and there declared 
duly carried 'for the,railway proposition,' byssù,d proper authorities, a prop- 
osition in writing having been previously made and submitted by said Com- 
pany to the proper authorities of the-oityof Fond du Lac, as required by said 
act after such an élection, the same having been ordered and held, and notice of 
the time and place of holding the same having been given in ail respects as 
required by law and the act aforesaid, the name of the said Milwaukee & 
îî'orthwestern Eailway Company wââ changed to that bf the Korthwestern 
Union Eailway Company, by unanimous vote of the stockholders at a regular 
meeting thereof, held at the city of Pond du Lac on the third day of May, A. 
D. 1872, in pursuance of the statutein snch a case made and provided." 

The bonds were signed by the mayor and clerk, and attested by the 
cQrporate seal of the city. The bonds were exeeuted by the city 
aboat July 13, 1872, and delivered to a trustée, who delivered them 
to the Northwestern Union Ealway Company in 1873, the city re- 
ceiving stock in exchange therefor. They were sold in open market, 
the plaintiff subsequently becomiûg purchaser of those in suit, in 
good faith and for value. The city, by order of its council, regularly 
paid the interest coupons until November, 1880, when it refused to 
œake further payment. Smith eued on $50,000, and Higgins on 
$25,000 of the issue. 

Eâwin H. Abbot, for plaintiff treserved Smith. 

Winfield Smith, for plaintiff Higgins. 

Edward S. Bragg and W. D. Conklin, for défendant, city of Fond 
du Lac. 

After stating the facts, Mr. Justice Harlan delivered, orally, his 
opinion upon the légal questions raised and discussed, as foUows : 

Haelan, Justice. The récitals in the bonds import a compliance 
with the provisions of the statute under the authority of which they 
were issued, The fact that no such corporation as the Northwest- 
ern Union Ey. Co. was in existence at the date of the bonds is whoUy 
immaterial, since it satisfactorily appeara that they were, in fact, 
issued after that corporation was created, and by virtue of the statute 
of 1871, authorizing the city of Fond du Lac, and other designated 
municipal corporations, to subscribe stock in the Milwaukee & 
Northwestern Eailway Company, and to exécute bonds in payment 
thereof. The city is estopped, by the récitals in the bonds, to say 
that the change, by the original company, of its corporate name to 
that of the Northwestern Union Eailway Company, was not in pursu- 
ance of the statute governing such cases. . • 

Plainly, therefore, the only question among those discussed by 
learned counsel for the city which need be considered, is whether the 
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act of March 24, 1871, is in conflict with the constitution of Wis- 
consin. If that position be sustained, the bonds must be declared 
void, by whomsoever held, and without référence to the good dt bad 
faith of those who now own thém. With the décisions of the iûpreme 
court of the United States iipon this point, counsel, I observe, are 
entirely familiar; and it is therefore unnecessary to mate spécial 
référence to them. • 

The first section of the act of 1871 déclares that it shall be lawful 
for the city of Fond du Lac, and certain named towns and villages, 
to subscribe to the capital stock of the Milwaukee and Northwestern 
Eailway Company, and, in payment thereof, — 

" To maie, issue, and deliver to said company its bonds, payable to such person 
or persous, trustées or corporation, or to said company or bearer, at such tlme, 
for such sum or sums, with such rate of interest, not exceeding 10 per cent., 
transférable by gênerai or spécial indorsement or by delivery, and in such form 
and manner, and upon such terms and conditions, as may be agreed upôn by 
and between the directors of said railroad company and the proper offlcers of 
such town, incorporated city, or village, as the case may be; * * * but 
no such subscriptlon for the stock or bonds of said company, and -no such 
bonds or orders, shall be issued or delivered to said company, or money paid 
thereto, by or for any such town, city, or village, unless a majority of the légal 
voters of such town, oity, or village, as the case may be, voting on the ques- 
tion, shall first hâve voted in favor of such subscriptlon in the manner here- 
after provided ; but when such subscriptlon shall hâve been made, the same 
shall be absolutely binding upon the town, city, or village by or in whose 
behalf such subscriptlon shall be made." 

The succeeding sections of the act made provision for a written 
proposition from the railroad company to the town, city, or village 
from which it desired a subscriptlon. That proposition, the statute 
required, should state the amount, kind, and description of stock or 
bonds desired to be subscribed, the terms of the proposed subscrip- 
tlon, and the mode in which its payment was desired to be made; 
and, if in bonds, then the company's proposition should state the 
amount of each bond, the aggregate of ail such bonds, the rate of 
interest they were to bear, not exceeding 10 per cent., and the date of 
maturi.ty. The statute also provided that the substance of this writ- 
ten proposition should be submitted to the légal voters of the munic- 
ipality at an élection called by the proper local authorities, after 
notice of not less than 20 nor more than 30 days. 

The statute, it will be also observed, imposes no limit upbn the 
amount which aiight be subscribed by the designated municipalities, 
except that lue propor officers making the subscription, and issuing 
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the bonds, were restricted to the amount namod in the written prop- 
osition submitted by the company, and ratified by popular vote ; that 
is, the city authorities were net given the power to make any sub- 
scription, except sueh as was called for in the proposition submitted 
to and approved by the people. The absence of any other restriction 
upon the légal voters, as to the amount to be subscribed, brings the 
statute, it is earnestly contended, ia conflict with the third section of 
article 11 of the state constitution, as interpreted by the suprême 
court of Wisconsin. That seption provides : , 

" It shall be the duty of the législature, and they are hereby erapowered, to 
provide for the organization of cities and incorporated villages, and to restrict 
their power of taxation, assessment, borrowing money, contracting debts, and 
loaningitheir crédit, so as to prevent abuses in assessments and taxation, and 
in contracting debts by such municipal corporations." 

In support of the proposition that the act of 1871 is répugnant to 
the constitutional provision, and therefore void, we are referred to Fos- 
ter V. City of Kenosha, 12 Wis. 618, deeided in the year 1860, and to 
Fisk V, City of Kenosha, 26 Wis. 23, deeided in 1870. In the first of 
those cases, the question was as to the constitutionality of a certain 
portion of the charter under whioh the city of Kenosha had made a 
subscription to the stock of a railroad company, That charter (section 
8) contained thèse somewhat unusual provisions : 

" The city council shall hâve power^ to levy and colleçt spécial taxes for any 
purpose (aside from what may be specially provided for in the charter) which 
may be considered essential to promote or secure the common interest of the 
city, or may borrow money on the corporate crédit of the city for such pur- 
poses, any sum of money for any terra of time, at any rate of interest, not 
exceeding 10 per centum, and payable at any place that may bftdeemed expé- 
dient. Bonds or scrip may be issued therefor, under the seal of the corporar 
tion, and the resources and crédit of the city are pledged for the repayment 
of the sums so borrowed, with the interest on the same. AU such rabneys 
shall be expended under the direction of the city council. But no such tax 
shall be leviec", or money borrowed, except in aceordance with the provisions 
of section 44 of the city charter; and in ail cases when questions under this 
section are «ubmitted to qualified voters, the amount and object of the pro- 
posed tax or loan shall be speciflcally stated to be voted upon." * * * 
Pr. Laws Wis. 1853, p. 304. 

The suprême court of Wisconsin, speaking by Mr. Justice Cole, con- 
strued this provision as conferring upon the city ooUncil of Kenosha 
an unlimited power to contract indebtedness, including even debts 
wholly foreign to the purposes for which the municipal corporations 
were, or perhaps could be, organized. Let us see what the court 
said. Its language is : 
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"The common council hâve authority to contract debts to any amount; 
Impose taxes for any and ail conceivable objecta and pui^oses ; embark the 
finances and crédit of the city in any enterprise which, in the judgment o£ the 
common council, will contribute to the wealth, prosperity, or trade of the city, 
or promote the social and material condition of its citizens. There is np lim- 
itation, no restriction, imposed by the législature upon the power of the cor- 
poration to run in debt or burden the people with taxes. If the common 
council deem it expédient, and a majority of the voters of the city will sanc- 
tion the policy, the city, in its corporate capacity, may carry on works of internai 
improvement at home or abroad, so that those works are calculated to stim- 
ulate the trade and increase thé business of the city. No matter bow ruinons 
and oppressive thèse spécial taxes might be to thé owners of real estate, or to 
the minority of the tax pây<ers, yet we do not see why, under this section of the 
charter, the common council and a majority of the qualifled voters might not 
compel the city to become a stockholder in a line of steamboats to run up and 
down the lakes for the transportation of freight and passengers ; subscribe for 
stock in railroads; improve harbors; open roads and build bridges, within or 
without the city limits ; erect and operate flouring mills ; keep hôtels ; or, in 
short, embark in any mercantile, manufacturing, or commercial enterprise, 
which in the language of the charter, 'may be considered essential to pro- 
mote or secure the common interest of the city,' and plèdge the resources and 
crédit of the city for the repayment of ail sums borrowed for thèse purposes, 
and impose taxes to meet the same." "Now," said the court further, "the 
question arises, can the législature confer upon a municipal corporation such 
uhlimited power of taxation, such Unrestrained ability to contract 'lorporate 
indebtedness and mort gage the real estate of the city?" 

Again, and after stating that the provision there under considéra- 
tion conferred the power of taxation for other thau municipal pur- 
poses, the court remarked : 

" It is a power to impose spécial taxes to any amount, or for any pnrpose 
whatever, which may be considered essential to promote or secure the -îom- 
mon intetest of the city. I do not think the législature could confer uppp 
any municipal corporation such unlimited, stich absolute power of taxation. 
More especiallyis the législature restrainedfrom conferring such power under 
a constitution which imposes upon it the duty, in organizing cities and vil- 
lages, to restrict their power of taxation, borrowing money, and contracting 
debts. * * * Can it confer upon a municipal corjxn-ation the right to 
impose taxes to any amount, and for any purpose ? AVe think not. And, 
therefore, when the législature attempts to conter upon a municipal corpora- 
tion an unrestrieted power to levy taxes and raise money, aside from and 
above what may be necessary and proper to support the local goveriïment, 
and for legitimate municipal purposes, such unlimited grant of power must 
be held to be void. Otherwise, no force or eJïect is given to the provision of 
the constitution cited." 

I hâve read bomewhat fully from the opinion in Poster v. City of 
Kenosha, because upon that case coausei for tiie city muiuly rely. 
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Now it is quite clear, to my mind, that the suprême court of Wis- 
consin hâve not gone so far as the learned cpunsel for the city con- 
ténds that it has. The point there deoided was that the législature 
could not, constitutionally, confer upon a , municipal corporation 
authority to contract debts, without limit as to amount, or with- 
out any other restriction as to purposes than the judgment of a 
common council, sustained by amajority of voters, that the common 
interest of the : municipality will be tbereby promoted and secured. 
The court held that "such unlimited power of taxation, such un- 
restrained ability to contract corporate indebtedness, embracing, as 
it did, purposes confessedly non-municipal, was inoonsistent with the 
object and design of imposiug upon the législature the duty of re- 
stricting municipal powers "so as to prevent abuses in assessments 
and taxation, and in contracting debts. " 

That décision by no means justifies the conclusion that the législa- 
ture may not authorize a municipal subscription to the capital stock 
of one designated railroad company, without limit, in one sensé, as 
to amount, but yet to be made only after and in acoordanee with a 
formai written proposition by the company, setting forth as well the 
amount desired to be subscribed as the terms of the subscriptions, 
ard also after the approval of such proposition by a majority of légal 
votes cast at an élection oalled and held to pass upon that spécifie 
proposition. 

In the act of March 21, 1&71, the purpoae of the subscription therein 
authorized was distinotly stated, viz. : to aid in the construction of 
a railroad in which the city of Pond du Lac had a business or com- 
mercial interest; whereas, the charter of the city of Kenosha did not 
limit taxation and indebtedness to municipal purposes, This différ- 
ence between the présent case and that case is very material. Con- 
sequently I do not feel authorized, by anything involved or decided in 
Foster v. Kenosha, to hold that the législature of Wisconsin, in pass- 
ing the act of 1S71, transcended the limita prescribed by the fonda- 
mental law of the state. Nor does the subséquent case of Flsk v. 
City of Kenosha condemn the act of 1871 as unconstitutional. That 
case involved la construction of the same section of the charter of 
Kenosha as the one referred to in Foster v. Kenosha, and the court 
does nothing more than affirm its previous ruling. 

My attention has been called by counsel for the complainant to 
the récent case of Bound v. Wis. Cent. II. Go., etc., 45 Wis. 560. That 
was also a case of subscription by a town to the capital stock of a 
railroad company. The act under which the subscription was mada 
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seems to hâve been identical with thô act of March 21, 1871< in tïie 
respects to which the comments of iBounsel for thé city of Tond du 
Lac îiàve alluded; that is, the act did not fix a limit upon the amount 
of subseription otherwise than (as in the act no\v: tefore us) io author- 
ize such subseription as the yoters approved "vyhen passing upon a 
written proposition of the Company containing a statement of the 
amount of money or bonds desired, and the ternas, conditions, and 
considérations upon which the satae would be required to be paid. 
The report of the case in 45 Wis. does not shOW that the constitu- 
tional question now before us was there raised or distinctly passed 
upon. But it is nevertheless a fact of some significance thàt the 
opinion in Sound v. Wis. Cent. R. Co. was written by the same jus- 
tice who wrote the opinion in Poster v. Kenosha. If the statute cited 
in Bound y. Wis. Cent. R. Co. had been deemed by him or by the 
learned court of which he was a member to be obnoxious to the con;- 
stitutional provision in question upon the grounds stated in the latter 
case, it is not probable that he or the court would hâve overlooked 
that point, whetber raised by oounsel or not, or would hâve withheld 
an expression of ah opinion to that effect. 

I do not, therefore, feel obliged, by anything in the décisions of the 
state court, to adjudge that the législature, in the act of 1871, exer- 
cised powers forbidden by the constitution of Wisconsin. In consid- 
ering this question I hâve not forgotten what was said by the suprême 
court of the United States, when required, in Fletcher v. Peck, 6 
Cranch, 128, to détermine whether the législature of Georgia had, in 
a particular enactment, violated th« constitution of that state. The 
court there said, speaking by Chief Justice Marshall, that — 

" The question whether a law be void for its repugnancy to the constitution 
is, at ail times, a question of much delièacy, which ought seldom, if ever, to 
he decided in the aflSrmative in a doubtful case." 

The more-recent décisions of thé same court justify me, I think, in 
saying that a fédéral court, when determining the rights of parties 
under a state law, will nevèr, in a doubtful case, adjudge such law 
to be in conflict with the state constitution, unless s.ustained in sO 
doing by some distinct adjudication of the highest court of the state. 

In this spirit were the déclarations of the suprême court of this 
state in Att'y Gen. v. Eau Claire, 37 Wis. 400, when it said : 

"We owe great déférence to the législative authority. It is our duty to give 
effect to ail its enactments, according to its intention, so far as we hâve con- 
Btitutional right and power. And to that end it behooves us, as far as we are 
able, to place such construction on statutes as will reconcile them to the con- 
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stitutioi^, and to give them effective opération under the constitution, accord- 
ing to the intention with which they are passed. It would be a palpable 
violation of judicial duty and propriety to seek in a statute a construction in 
conflict with the constitution, or with the objeet of its enactment; or to admit 
sueh a construction when the statute is fairly susceptible of another in accord 
with the constitution and the législative intention." 

Recurring again to the particular constitutional provision in ques, 
tion, it is clear that the framers of the Wisoonsin constitution im- 
posed upon the législature the duty of restrieting the powers of munic- 
ipal organizations in the matters of taxation, assessment, borrowing 
money, contracting debts, and loaning their crédit. The détermina- 
tion, however, of what were abuses, what restrictions were required 
in particular cases, and the exact mode in which those restrictions 
should be imposed, were (and perhaps wisely) left to législative dis- 
crétion. That discrétion was left untrammelled by the constitution, 
except that the législature was enjoined to restrict the powers of 
municipalities " so as to prevent abuses in assessments and taxation, 
and in contracting debts." Whether a particular restriction would 
prevent such abuses to the fullest extent demanded by considérations 
of public policy, or by the spirit of the constitution, might often be- 
îome a very embarrassing question, especially to a judicial tribunal, 
^.xcept in extraordinary cases like that of Foster v. Kenosha, where, 
"n the judgment of the state court, the disregard by the législa- 
ture of its constitutional duty was so palpable and flagrant as to 
leave the court no alternative but to say that in the particular statute 
there involved the constitution had been violated. No such state of 
case is hère presented. If the législature, upon looking over the 
whole ground, reached the conclusion that, so far as municipal sub- 
scriptions in aid of the construction of this particular road were con- 
cerned, it was a sufficient restriction to permit a popular vote only 
upon a written proposition by the company, stating the amount, 
terms, and conditions of the subscription desired by it, and to author- 
ize the local authorities to make only such subscriptions as were thus 
previously submitted to and approved by the voters, I do not see upon 
what sound principle the judioiary could interfère, and déclare that 
the législative discrétion had been abused. We must assume that 
the constitutional injunction to so restrict municipal powers as to 
prevent abuses in assessments, taxation, and contracting debts was 
in the mind of the législature, and that, in its judgment, fairly exer- 
cised, the act of 1871 contained ail the restrictions necessary in that 
case to prevent such abuses. The législature may havo bsen mis- 
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talien, and subséquent developments may hâve disclosed the want of 
wisdom in its action; but, in the long run, it is safer to leaye the peo- 
ple at the poils to remedy hasty or vicious législation, ûot plainly 
unconstitutional, than for the judioiary to interfère, and, inso doing, 
usurp power which properly belongs to another departnjent of the 
government. 

Upon the whole case,! am of opinion that the lawis for the pl£t,in- 
tiff, and a judgment in his behalf will be entered, , ; ,, 

The district judge participîated in the hearing of this ease, a»d 
concurs in the vièws I hare expressed. He bas hèretofore çpnsid- 
ered the same questions, and reached substantially the same con- 
clusions, in tha caseof Long y- New London, 5 Ehd. Eép. 559/ In 
the views there expressed by him thé circuit judge, it will be seefi, 
concurred. As 'thé questions hâve been argued belore me with the 
expectation that they would be re-examined, I hâve deemed it proper 
to state f uUy the grounds upon which my conclusionÊi rest. 



Ibon Silver Mining Go. ». Chbebman and others. ui 

(Otrcuit Court, D, Colorado. May 27, 1881.) 

1. Mining Claim — Vbin or Lodb. 

The claimant of a mining claim, upon location properly made, is entitled to 
the vein upon which the claim has been located, and ail other veiiis and Iodes 
having their top or apex within the territory included by the lines of the loca- 
tion. 

2. Samb — 8ame. 

Where such veins or Iodes are in place, the claimant is entitled to the ssime 
net only within the lines of the location, but as far as they may pass beyond 
tliose lines in their descent into the earth. 

3. Bame — Same. 

Such vein or Iode is a body of minerai or mineral-bearing rock within defined 
boundaries in the gênerai mass of the mountain. ■-* 

4. Bamb — Samê. 

Such vein or Iode is in place it the ore body is continuous to the extent that 
it may maintaiu that character whether deposïted in that.form or remoyed 
bodily with its enclosing rocks to the place in which it may be îound. — [Ed. 

In 1874 A. B Wood located the Lime Iode and mining claim, sit- 
uated in Lake county. The location was made upon a body of min- 
eralized limestone, not upon a Iode or rein, as defined by the statutè. 
In 1877, upon proceedings had, a patent was issued for the claim to 
its owners. In the fall of 1877 George Nyce and others located what 
was called the Smuggler claim and Iode, It was situated to the east 
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of, and adjoining, the Lime, and before locating it the discoverers 
sunk a shaft to tka depth of éO feet, and at. the bottom found a large 
body of mmeral. After the location of the Smuggler, its owners eoni- 
menced running inclinés and drifts, and in ithem aiso de veloped a 
cohsiderable body of minerai. After, the diseoveiîy of the minerai in 
the Smuggler claim, the owners of the Lime run inclines from the 
Lime daim into and upon the Smuggler clsiim, and cônnected them 
with the Smuggler workings. Thereupon thè Iron Silver Mining Com- 
pany, which previously h ad purchased: the Lime claim, ccmmenced 
their action against défendants, who had bec orne the owners of the 
Smuggler, to eject them from tha body of minerai they had discov- 
ered and developed within the Smuggler location, claiming that 
it was the Iode or vein of minerai which had ita apex within the 
Lime claim. Tbis'the Smuggler owners diaputèd, claiming that 
there was no vein or Iode within the Lime ground; that whatever 
minerai was there was not in place, but had been removed to that 
point from some other locality; and that itwas found in a formation 
80 broken and jumbled that there was neither foot nor hanging walls 
to it. It was upon this disputed question of faot that the trial was 
had, and the instructions of thé court were directed to its elucidation, 
and were as foUows. 

G. G. Syines and Jonas Seeley, for plaintiff. 
, Markham, Pater son, Thomas é Campbell, and J. B. Belford, for 
défendants. 

Halletï,D, J. . I présume, gentlemen, that you feel some relief that 
you are approaching the time when you will be relieved from the 
considération of this case. You hâve given careful attéiition to the 
évidence produced,.and I présume tbat you are disposed to give it 
the considération which the importaûce ascribed to the case by the 
parties seems to demand. If we are to believe some of the witnesses 
who bave testified hère, the property is of very little value indeed. 
But the elaborate préparations that hâve been made for the trial of 
the case seem to contradict that statement. At least, the opinion of 
the parties must be that the claim ià of some value, and it seems to 
me that perhaps the value may be, (I do not state this as a matter 
that is of any importance in your considération of the case,) but 
perhaps the value of it may be in the minds of thé parties as re- 
lating to other territory which may lie to the east of it. Whoever may 
triumph hère on the principles which hâve been reeognized in respect 
to thèse Iodes, it is possible that other contre versies may arise in 
respect to other territory lyitig to the east of both daims. And 
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as to that matter, -whether ifc is true or not, it is not very important 
which one of thèse parties sliall succeed in this controversy. 

Something of an appeal was made to you by counsel as to the -wrong 
that would be done if either of thèse parties shoald be encouraged to 
maintain the view that this Iode may be pursued beyond the aide line 
of the claim. Whichever of thèse parties may triumph, it is possible 
that that view may be asserted by the suceessful party hereafter 
against other parties who are not involved in this controversy. But 
ail that is of no, importance hère, nor is it matter for your considère 
ation at this time. 

While adverting to matters which are not important for considér- 
ation, I may with propriety mention some other matters. It is.not a 
question of any importance whether this claim is or is not a valuable 
one. It is the purpose of the law to décide ail controversies ou the 
same principles and by the same rules, whatever values may be in^ 
volved. Perhaps, as<we are eonstituted, it may not be possible to 
exclude from our minds ail considération of the importance of g, con^ 
troversy in determining it, but we ought to do so. Everybody in ihe 
administration of the law should do so, for that is thé method of the 
law, and the way in which we Bhould proceei to the détermination 
of every question which may arise between parties. We should de^ 
termine it upon a principle and by a rule which may reach eyeiybody 
and apply to ail, without référence to the circumstanees that may bé. 
in issue in the case which is under considération. And in that view 
it is not a matter of importance whether one or the other of thèse par-, 
ties is entitled to sympathy, or to a more favorable considération- 
than the other; nor is it a question whether one or the other of the 
parties is a corporation. Some allusion has been made by counseï, 
as I think, improperly, to the fact that one of fchése parties is a cor-, 
poration. It has been said the power of corporations is growing in 
this country and becoming oppressive, particularly that of railroad 
corporations and telegraph companies; and perhaps we may con- 
cède some q! thèse things. But, whether we do so or not, we should 
not make any différent rules for corporations than those which apply 
to individuals in the courts, at least until the law shall authorize us 
to do so ; not until compétent authority shall say that there shall be 
one rule for corporations and another for individuals. 

Another matter which is not of any importance in the considération 
of the case is the varying surveys of the Lime location. You remem- 
ber that some of the witnesses testified that surveys hâve been made 
since tlie first location of the claim which do not ôoincide with that 
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which was first made. As to the matters hère presented for your 
considération, that is not a question of any importance in this suit. 
Probably the plaintiff is confined to the monuments originally located. 
If it be true, as stated by some of the witnesses, that the Lime was first 
located further to the west, the plaintiff would be confined to that 
territory, if an issue should be made upon that point. But the issue 
hère is as to the whole of this claim, and there is no testimony showing 
the existence of a différence in the condition of the ground, or of the 
existence of a Iode or vein, if any does exist, in the part which is 
included in the last survey and not in the first; that is, the small 
strip of territory along the east side of the claim which may hâve 
been, included in the last survey, but not in the first. So that is not 
a matter of any importance. 

Of course there has been considérable said by counsel on both sides 
upon other matters, as to ability of counsel, and good sensé and char- 
acter and personal relations, which bave nothing to do with the case. 
I suppose it is hardly necessary to mention that. 

Now, as to- the matters which are in issue between the parties. You 
hâve observed that there is no conflict upon the surface of the ground, 
except, perhaps, it may be as to the small strip along the east side of 
the Lime claim and the west side of the Smuggler claim as to which 
there may be conflicting surveys, and which I hâve stated toyou is of no 
importance in this suit. There is no conflict upon the surface of the 
ground. The plaintiff, by patent from the government issued to per- 
sons who located the claim, holds the absolute title to what has been 
described before you as the Lime location ; and we may say that as 
to the surface, and ail that rightfully goes with the surface, the plain- 
tiff is the absolute owner of that territory. We may say, also, that 
as to the Smuggler location thèse défendants, although they hâve not 
a government title, a title by patent, are the owners of the surface 
and ail that rightfuUy goes with the surface of the Smuggler location. 
So that we hâve no controversy upon that point. 

The law provides that upon a location properly made, and when- 
ever patent has been issued, we assume in ail controversies between 
individuals that the location is properly made. The law provides 
that upon a location properly made the claimant shall bave the vein 
upon which the location is made, and ail other veins and Iodes having 
their top or apex in the territory within the lines of the location, and 
not only within the body of the claim, within the lines of tbe location, 
but heyond thèse lines as far at the vein or Iode may, in its descent into 
the earth, pass- beyond those lines and within the end lines of the 
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location. Now, upon that, plaintiff hère claims that the Iode in 
controversy, or ground in controversy, if there is a Iode in it, originates 
in its territory by its top or apex, and deacends upon its dip through 
and under the other claita; and they hâve sought, by numerous 
•witnesses and elaborate préparation, to maintain that view before you. 
And the question, as it is presented to my mind, is a very simple one. 
Upon that I hâve written something hère for your instruction, whicb 
I will read. 

Whether in the ground in controversy there is a vein or Iode bearing 
silver, within the meaning of the act of congress, is the principal 
question in this case. The words used in the statute to designate a 
minerai deposit in rock in place are vein, Iode, and ledge, and thèse 
are supposed to be nearly synonomous in meaning. However thèse 
words may differ in meaning, it is not important in this case to look 
for a distinction between them. Nor is it important to define their 
meaning in a manner that may be accepted in ail cases. Any effort 
80 to define them would probably resuit in a failure; but we must 
seek for a meaning which will enable us to reach a conclusion in this 
case. So proceeding, it is enough to say that a vein or Iode is a body 
of minerai or mineral-bearing rock within defined boundaries in the 
gênerai mass of the mountain. This is a sufficient description, cer- 
tainly, as to ail bodies of ore that may be found within the Unes of 
the location. As to what may be found in the body of the claims, 
there being no conflicting location, it is not very important to 
consider whether it is in place. But the statute, giving the right to 
pursue the Iode beyond the Unes of the location in a downward course, 
refers to veins or Iodes in place, and whenever such right may be 
claimed or asserted, it is important to consider whether the vein or 
Iode, or that which may be alleged to be such, is in place within the 
meaning of the act of congress. And, first oh that point, it may be 
said that if the ore body is continuous to the extent that it may 
maintain that character, it is in place. So far as the ore body is 
continuous, it must hâve been deposited in that form or removed 
bodily, and with its inclosing rocks, to the place in which it may be 
found. And in eitber case, as to such continuous ore body, it is proper 
to say that it is in place within the meaning of the act. And this is 
the point in controversy between the parties. You will remember that 
the witnesses for the plaintiff unité in saying that the ore extends 
with more or less unif ormity, and that it is practically continuous from 
the plaintiff's claim into and through the défendants' claim, so far as 
it has been explored. The plaintiff produced assayers to testify that 
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sàmi>Ies of ore were taken from ail parts of the vein, and found to 
odntain silver and lead. The rnups put before you by plaintiff to show 
the condition of the groundgive the vein as extending from one claim 
to the other; and clearly that is the position assumed. 

On the other hand, défendants contend that the ground in eontro- 
versy is so broken, and the several parts so intermingled, that there 
is not, and cannot be, a body of ore extending for any considérable 
distance through any part of it. They hâve many witnesses to testify 
to that condition of the ground. They concède that in the ground in 
Icontroversy there are detached fragments,, particles, and perhaps 
masses of ore intermingled with the country rock in the like fragments, 
particles, and masses; but they deny that there is anything like a 
continuons body or sheet of ore extending from one daim to the other. 
And this is the question in issue. It is pretty nearly a direct issue 
between the witnesses for the plaintiff and the witnesses for the 
défendants, and, as you give crédit to one party or the other, you 
should find the fact. . I don't think that I can in any manner make 
it cleàrer to you. I hâve to say, also, that the burden of proof is upon 
the plaintiff by a prépondérance of testimony to establish the facts 
which are necessary to support a finding in its favor; and the fact 
mainly in issue, as I bave stated to you, is : What is the condition of 
this ground extending from one of thèse daims into the other? 

A good deal has béen said by the witnesses as to whether there is 
a top or apex of the vein. That dépends, gentlemen, very much as 
to whether there is any vein or Iode there. If you find that there is 
a vein or Iode, to my mind the évidence is clear enough that the top 
of it is in the Lime location; and if there is none there, of course that 
which does not exist, dôes not exist in any part — it does not exist by 
its top nor by its bottom, nor anywbere between the two poirats. 8ô 
that it is, gentlemen, a question of the credibility of witnesses. The 
testimony is strongh' conflicting— I don't think Ihave ever known a 
case in which it was more so; and, as I bave said, the question is as 
to which one of thèse théories you will accept. 

Now, I ought to say to you, further, that as to this ore body that î 
hâve spoken of, whether it is of greater or less exteut-^that is, whether 
it is very thin or very thick — is immaierial. If it extends, as claimed 
by the plaintiff, from their claim to and into the othei-, the strength 
of the vein is not material. Their position. is, as you remember, that 
it extends ail the.way from their claim to"a.nd into the other, sO far as 
it has been explored, and it is not material whet lier it is stroûg or 
wealv, il it. extends in the manner described by them. : 
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But if the territory is, as claimed by the défendant, so broken np, 
jumbled, and mixed, the several parts together, that thère is nothing 
continuons, of course there can be no Iode extending from one claim 
to the other. 
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(Oircmt Court, E. D. Missouri. January 26, 1880.) 

1. EVIDBNCB— JUDGMBNT— MeRGKR. 

A judgment upon a note merges it, and becomes the only évidence of the 
debt. 

2. PliBADDia — PABTIEb. 

ïhe wife is not a proper party In an action of ejectment for property in her 
husband's possession in whicfa she .holds no separate estate in her own name. 

8. HOMESTEAD-T-CoinrBTANCB OP. 

A homestead may be mortgaged or sold, in Missouri, by.the joint deed of 
husband and wife. 
4. Dbbd of Trust— JuDaMENT—WAiTEE. 

The holder of a note waives no rights, under a deed of trust seounng it, by 
; obtaining judgment thereon against the mak.er,apd having a gênerai exécution 
issued. 

6. SaMB — IJALI!. 

A sale under the dfeed of trust would be valid though made after the exécu- 
tion issued, and before the return-day. 

Ejectment. Motion for New Trial. 

Overall d Judson, for plaintiff . ' 

Thomas S. Espy, îovàeîenAiint. 

MoCkary, C. J. On the sevénth day of Npvember, l867i the d.e!- 
fendant borrowed from plaintiff $6,000, for which Ije executed bis 
promissory note, to secure which he and hîs wife joined in the exé- 
cution of a deed of trust, by which they conveyed the real estate in 
question (a lot in the city of St. Lotiis) to one Albert Todd, as trustée. 
On tbe nineteenth of April, 1879, plaintiff recovered in this court a 
judgment at law upon said promissory note for $6,226, upon which 
exécution was issued, and a small sum coUeoted by levy upon and 
sale of Personal property was duly credited upon the judgment. The 
property covered by the deed of trust is the homestead of thè défend- 
ant. The deed of trust contained a provision in the usual form 
authorizing thè trustée, upon défault in payment of the note, to pro- 
ceed to sell the property, aftér notice, to the highest bidder for cash. 
The judgment rendered upon the note being unsatisfied, (except as tb 
the snàall sum "made upon gehéi'al exécution,) thé plaintiff procurëd 
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the trustée to sell under the deed of trust. After due notice tlie sale 
took place, on the first day of July, 1879, and the plaintilï was the 
purchaser, for the sum of $6,000. A deed from the trustée to the 
plaintiff was duly executed, and to obtain possession under this pur- 
chase the présent suit was brought. Upon trial before a jury there 
was verdict and judgment for the plaintiff. Défendant moves to set 
aside the verdict and for a new trial, upon grounds which will now 
be stated and considered. 

1. It is insisted that the note should hâve been produced and 
offered in évidence in connection with the deed of trust. We are of 
the opinion, however, that the production of the note wias not neces- 
sary. It had been merged in the judgment, and the latter bàd be- 
come the évidence of the debt secured by the deed of trust. It is well 
settled that where judgment is rendered upon a note it ceases to be 
and the judgment becomes the évidence, and the only évidence, of the 
debt. Wyman v. Cochrane, 35 111. 164; Ohio v. Gallagher, 93 D. S, 
206; Hagg v.Charlton, 26 Pa. St. 202; Preeman on Judgments, 180, 
181. It does not foUow, as contended by defendant's counsel, that 
the plaintiff lost or waived any right under the deed of trust by at- 
tempting to collect the debt due from défendant by means of a judg- 
ment at law and a gênerai exécution. A deed of trust, under the 
laws of Missouri, is simply a mortgage with power of sale, and it is 
very clear that a change in the form of the debt from that of a 
promissory note into a judgment did not in anywise affect the rights 
or obligations of the parties under the deed of trust. The debt re- 
mained unsatisfied, and the deed of trust given to secure it continued 
in full force. Jones on Mortgages, §§ 1215, 1220, 1221; Lichty v. 
McMartin, 11 Kan. 565 ; Van Sant v. Allinon, 23 111. 30 ; Dunkley v. 
Van Buren, S John. Ch. 330. 

2. It is also insisted that the court erred in refusing the application 
of the wife of défendant to become a party to this suit, and to be heard 
as such. It is very earnestly contended by counsel that inasmuch 
as the property in question was the homestead of défendant and his 
family, that therefore the wife of the défendant bas, under the home- 
stead law of this state, a présent right of possession in her own right, 
independently of her husband, and that she is therefore a necessary 
party to the présent action of ejectment. 

The law of Missouri relating to homestead exemptions contains no 
provision limiting in any way the power of the husband and wife to 
alienate their homestead by deed of conveyance either with or without 
conditions. The power of the owner of a homestead to convey or mort- 
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gage the same is not restricted except by the régulations applicable to 
conveyanees of real estate in gênerai. The statuts is not framed with a 
view to interfère with the right of the owner of homestead property 
to dispose of it by deed, but to protect it from sale under exécution 
during the life-time of the owner, and to secure it to his widow and 
children as a homestead after his death. Such property, within a 
certain valuation, is exempt from sale under exécution, and upon the 
death of the owner is vested by law in the surviviqg members of his 
family. But there is nothing in the statuts, and certainly nothing 
outside of the statute, to support the proposition that the wife of the 
owner, during his life-time, hàs any right of possession or claim of ;any 
kind in the homestead that may not be di vested hj a oonveyance in 
which she joins ; nor is there any force in the suggestion of counsel 
that the wife in this case released her dower interest only, and not 
her homestead right. She joined in the deed, and must beheld to 
hâve conveyed ail her interest. When the légal title to a lot occu- 
pied, or a homestead, is in the husband, he and his wife, by joiûing 
in an absolute oonveyance thereof, may undoubtedly make thé pur- 
chaser a good title; and their right to make a conditional salé, to 
exécute a mortgage or deed of trust, is equally clear, unless the same 
is prohibited by statute. In re Gox, 2 Dill. 320; Babcock v. Hoey, 11 
lowa, 376 ; Pfeiffer v. Rhein, 16 Cal. 6é3. 

It is conceded that in gênerai the wife is not a proper party to an 
a«tion of ejeotment for property in the possession of the husband, and 
in which she holds no separate estate in her own name. The posées- 
sion of the husband is the possession of the wife. Bledsoe v. Simms, 
53 Mo. 305. 

But it is insisted that because the property hère is a homestead a 
différent rule should prevail. We hâve already seen that as against 
her own deed the wife can hâve no separate présent right of posses- 
sion, and we are therefore constrained to hold that the gênerai rule 
is applicable to this case, and that she is not a proper party. 

3. It is said that the sale under the deed of trust was void bebause 
the gênerai exécution was still in the hands of the marshal, and the 
défendant had until the fifteenth of September, the return-day of 
the writ, in which to satisfy the same by payment. It is true that 
the exécution remained in foçce and was not necessarily returned 
prior to that date, but it is not true that the défendant had the right 
to postpone the sale under the deed of trust until the expiration of 
that period. He could deprive plaintiff of its rights under the deed 
v.8,no.5— 20 
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of trust only by payaient of the debt. The plaintiff 's remédies were 
concurrent, and it had the right to pursue both or either, provided 
one satisfaction only was received. Jones on Mortgages, § 1215 et 
seq.; Gilman 7. Telegraph Co. 91 U. S. 603. The motion is overruled. 



United States v. Townsbnd and othèrs, Executors.* 
(Gircuit Court, E. B. Penntylmnia. July 8, 1881.) 

1. Tax on Lbgacibs — Whbn it Accbotid — Bbmaindbb Afteb Lifb Ebtatb — 

aots of congbbss. 

A testator diéd in 1863, leaving by his will the income of his estate to his 
wife for life, and directed the corpus to be divided at her death among his 
children and grandchildren in certain shares. The widow died Deoember 15, 
1876. Jleld, that the legacy tax impoaed upon the shares of the children and 
grandchildren by the' act of July 1, 1862, accrued at the dea:th of the testator, 
and was therefore net repealed by the acts of June 30, 1864; and July 14, 1870. 

2. Same— Act dp July 13, 1866. 

The provision of the aot of July 13, 1866, deflning the time when the legacy 
tax accruing under the act of 1864 is due, has no relation to the act of 18^, or 
to taxes Which had accrued under it. 

Clappy. MC'SontH^. B. 589,4ùiHn,guished. , 

Motion for judgment upon the foUowing spéciar verdict in a suit 
brought by the United States to recover a legàoy tax: 

«The jury flnd— 

"(1) That Bobert V. Massey, late of the city of Philadelphia,,died on the 
eighth day of June, 1863; that he left Burviving his widow, Anna K. Massey, 
and issue, three children^ ajid the issue of a son whp died in his life-time., (2) 
That by his will, which after his death was duly admitted to probate at Phil- 
adelphia, and whereof the défendants are the surviving executors, duly qual- 
îfied, he gave to his wife the ineome for her life of ail his résiduary estate, 
and at her death directed the same to be divided among his children and 
grandchild in certain shares therein set out. (3) That the peraonalty consti- 
tuting the residue of the testator'9 estate was ascertained and adjudicated, by 
the settlement of the accpunts of his executors in the orphans' court for the 
city and county of Philadelphia, to be the sum of $149,71450. (4) That the 
widow, having received the income on this fund during her life, died oh the 
fifteenth day of December, 1876. 

"If, under the above facts, the court shall be of opinion that under the act 
of congress approved July 1, 1862, there accrued a tax of three-quarters of 1 
per cent, to the United States on the above fund, which was or became pay- 
able at and after the death of the widow hî said testator, then the jury flnd 
for the plaintifE in the sum of $1,122.85. But if, under the above facts, the 
court shall be of opinion that the personalty aforesaid is not chargeable with 
any such tax as aforesaid, then the jury flud for the défendants." 

♦Roported by Frank P. Prichard, Esq., of the FhJladelphia bar. 
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John K. Valentine, U. S. Dist. Att'y, for plaintiff. 

Joseph B. Towmend, for défendants. 

Butler, D. J. Judgment must be entered for the plaintiff on the 
case stated. The défendants' argument is based mainly on the case 
of Glapp V. Mason, 94 U. S. 589. The question inthat case, how- 
ever, arose under the act of 1864, which bas no relation to the ques- 
tion hère involved. The défendants' testator died in 1863, and theclaim 
of the government is, therefore, under the act of 1862. By the third, 
and one hundred and twelfth sections of this act, the executors of the 
will, and the property which came to their hands, were charged with 
the tax from the date of the testator's death. The language of the 
third section is, that "any person or persons having in charge or trust, 
as administrator, executor," etc., "any legaoies or distributive shares 
arising from personal property, * * * passing from any person 
•who may die, * * * shall be and.are hereby made subject to a 
duty or tax to be paid to the United States;" and the language of the 
one hundredth and twelfth section is, that "the tax or duty aforesaid 
shall be a lien and charge upon the property of every person who may 
die as aforesaid, until the same shall be fully paid and discharged by 
the United States." Under thèse provisions it is clear that the tax 
provided for accrued on the death of the testator, or intestate. It 
was so held by the court in May v. Slack, 16 Int. Eev. Bec. 134. The 
défendants hère, and the property received by them, were, therefore, 
charged with the tax in 1863. Nothing bas ôccurred since to relieve 
them from the obligation to pay it. The repealing clause of the act 
of 1864 expressly saved ail tax which had. then accrued, and the 
remédies provided for its collection. The provision of the act of 1866, 
defining the time when tax accruing under the act of 1864 is due, 
has no relation to the act of 1862, or the tax which had accrued 
under it. This provision, when read in connection with the one hun- 
dredth and twenty-fifth section of the act of 1864, — to which it is an 
amendment, — refers in express terms to taxes thereafter accruing. 
The repealing clause of the act of 1870, again, saves ail tax which 
had previously accrued. 

In Clapp V. Mason, the testator having died in 1867, the claim of 
the government was referable only to the act of 1864, as modified in 
1866. By this act, thus modified, no right to tax accrued until the 
legacy, devise, or distributive share vested in possession or enjoyinent. 
No lien on the property was created, or liability imposed on the légal 
représentatives until that time. The time not having arrived until 
9,fter the repealof the act, in 1870, (in Clajjp v. Mason,) the, court 
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held that no tax hacl accrued; — in other words, tliat the tax provided 
for by the act of 1864 did not accrue until the government was au- 
thorized to demand it; and the repeal having occurred before the 
right of the government was complète, no recovery could be had. 
Under the original act of 1862, as we hâve seen, the légal représent- 
atives are chargea with the tax, and the property is subjected to a 
lien, from the time of the testator's death. 

Thèse legacies vested at the death of the testator, and the case is, 
therefore, uncmoarrassed by questions that might otherwise hâve 
arisen. 



Thobnton V. Bbitton and others. 
[Circuit Court, W. D. Pennsylvania. July 16, 1881.) 

1. WiLLS— Pbinciples of Construction— Devises— Residuabt Claushi 

In construing a will, regard must be had to the fundamental principle that 
every; part is to take effect if possible. 

A tract of land was devised to Eliza Ann, natural daughter of testator's son 
Nelson, with this proviso : "Provided, that, should the said Eliza Ann die in 
her minority, and without lawful issue then living, the land hereby devised 
shall revert and become part of the residue of my estate hereinafter disposed of." 

The residuary clause devised the residue, real and personal, to the executors, 
with power to sell real estate, the income from residue to accumulate until the 
eldest grandchild should attain the âge of 21 years, or until the death of tes- 
tator's son William, whichever should flrst occur ; " then the residue to be 
equally divided aniong the grandchildren then living and the children of any 
who may be dead leaving issue, said Eliza Ann to be considered a grandchild 
and to share as such ; and in making such division the araount of the devises 
made to Joseph, son of my son William, and to the said Eliza Ann, according 
to an estimate of their présent value, to be made by three men to be appointed 
by my executors or by the orphans' court, to be charged to them or their chil- 
dren as their respective shares." 

William Thornton, testator's son, died in the year 1852. Eliza Ann married, 
and in January, 1857, died without issue and under âge. 

Held, that Eliza Ann took the said tract of land under the spécial devise 
thereof and subject to the conditional limitation expressed in said devise, and 
not at ail by virtue of the residuary clause. 

Cpon the death of Eliza Ann under âge, without leaving issue, her estate in 
said tract of land becarae extinct. 

The yaluation directed to be made by the residuary clause was merely for the 
purpose of determining whether she was entitled to receive anything more out 
of testator's estate. 

Ejectment. Sur motion ex parte défendants for a ne-w trial. 

The plaintiff, the grandchild of Joseph Thornton, deceased, and only 
«urviving heir, brought this action to recover a tract of land in Fay- 
Jîtte county, Pennsylvania, devised by Joseph Thornton to Eliza Ann, 



THORNtON V. BBITtON. 309 

natural daughter of his son Nelson, subject to limitation, as expressed 
in the will. Défendants claimed title under conveyance from the 
surviving husband of Eliza Ann. The cause was tried before Acheson, 
D. J., and the court submitted to the jury the question ■whotber Eliza 
Ann dipd under or over the âge of 21 years, and on this issue the 
jury found for the plaintiff, to-wit, that she died under the âge of 21 
years. The défendants claimed that by the residuary clause of Jo- 
seph Thomtorn's will the estate of Eliza Ann, in the land devised to 
her, was enlarged to a fee, and that upon her death the same descended 
to her husband, under whom défendants held. The provisions of the 
will are set out in the opinion of the court. 

Geortje Shvras,Jr., and D. Kaine, for the motion. 

C. E, Boyle, G. W. Minor, and B. B. Petty, contra. 

Acheson, D. J. The only ground urged in support of the motion 
for a new trial is the supposed erroneous instruction of the court in 
respect to the estate which Eliza Ann Thornton took in the tract of 
land in controversy under the will of Joseph Thornton, deceased. 
The testator devised this land to Eliza Ann, the natural daughter of 
his son Nelson, with this proviso : 

^'Provided, that should the said Eliza Aim die in her minority, and without 
lawful issue then living, the land hereby devised shall revert and become 
part of the residue of my estate hereinafter disposed of." 

This devise has been twice considered by the suprême court of 
Pennsylvania. In Thornton's Executors v. Krepps, 37 Pa. St. 393, 
that court held that the estate devised to Eliza Ann — 

"Is a^fee-simple, subject to an executory devise; that is, a oonditional limita- 
tion by will, which defeats it and substitutes another estate in its stead, if the 
devisee should die both under âge and' without issue then living." 

More recently, in the unreported case of Britton v. Thornton, the 
same court held that — 

"As to this particular tract of land, the estate of Eliza Ann clearly became 
extinct, by the terms of the will itself, at the time of her death without issue." 

That this is the true construction of the devise, looking alone to 
the terms of the above-quoted proviso, is too plain for argument. But 
it is strenuously insisted that this proviso is modified by, and n^ust 
yield to, the subséquent provisions of the will contained in the resid- 
uary clause, in view of the admitted fact that the testator's son Will- 
iam died before Eliza Ann, to-wit, in the year 1852. The residuary 
clause begins thus : 

" Item ; Ail the rest and residue of my estate, not hereinbefore disposed of, I 
give, devise, and bequeath to my executors." 
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Then, after authorizing his exeeutors to sell any of his real estate 
"not herein fuUy disposed of , " it proceeds : 

" It is my will that the rents, issues, and profits of the reàl estate given to 
rny exeeutors, or the proceeds thereof if sold, and the dividends of ail my 
stocks gÏTen.tothem, or the proceeds if sold, and the proceeds of ail other Per- 
sonal estate not required to pay debts and legacies hereinbefore given, be in- 
vestéd by my exeeutors in stock, or put out at interest, and suffered to accu- 
mulate until my eldest grandchild then living shall attain the âge of 21 years, 
or until the decease of my son William, whichever shall first occur, and then 
the whole to be equally dlvided among ail my grandchildren then living, and 
the children of any who may be dead leaving issue, sueh issue to take by rep- 
résentation. The said Eliza Ann, natural daughter of my son Nelson, to be 
considered a grandchild, and to be entitled to share as such. And in making 
such division, the amount of the devises made to Joseph, son of my son Will- 
iam, and to the said Eliza Ann, according to an estimate of their présent 
value, to be made by three men appointed by my exeeutors, or by the orphans* 
court, to be charged to them or their children as part of their respective 
shares." 

' Now, in construing the recited clauses, regard must be had to the 
fundamental principle that every part of the will is to take effect if 
possible. Says Mr. Jarman, (1 Jar; on Wills, 415, 41(5:) 

" But the rule which sacrifices thé former of several contradictory clauses 
is never applied but on the failure of every attempt to give Ihe whole such 
a construction as will render every part of it effective." 

It is said in Sheetz's Appeal, 82 Pa. St. 213 : 

" The clearly-expressed purpose of the testator is not to be oveiborne by 
modifying directions that are ambiguous and equivocal, and may justify either 
of two opposite interprétations. Such directions are to be so construed as to 
supp.qrt the testator's distinetly-anriounced main intention." 

Hère the devise to Eliza Ann Thornton of the tract of laud in con- 
troversy was ,th§ principal provision which the, testator ma,de for her, 
and his distinctly-announced intention in respect thereto was that in 
case she should die in her minority, and without lawful issue then 
living, the land so devised should revert and become part of the res- 
idue of his estate. What is there in the residuary clause which 
imperatively requires that the testator's intention thus plainly de- 
clared should be overthrown? Wherein is there any repugnancy 
becween the terms of the proviso to the particular devise to Eliza 
Ann, and the directions contained in the residuary clause? It is 
quite plain that the residuary clause bas relation primarlly to tliose 
portions of the estate not disposed of by the previous provisions of 
the will. The income therefrom was to accumulate until the tes- 
tator's eldest living grandchild should attain the âge of 21 years, or 
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until the death of his son "William, whichever should first ôccur, and 
then the divipioii thereof was to be made ; Eliza Ann to be coùsjdered 
agrandchild, and to be entitled to share as sueh. True, in making 
the division the land devised to Eliza Ann was to be valued and 
'charged to her. But why? Clearly to thé end that the testator's 
other grandchildren might be made equal "wilh Eliza Ann before she 
received any part of the residuary estate then to be distributed. The 
fallacy of the argument of the learned eounsel for the défendants, as 
a seems to me, lies in the assnmption that, upon the death of the tes- 
tator's son William, in the year 1852, the tract of land deviised to 
Elizâ Ann fell into the residue and passed under the residuary clause. 
Not Bo. The spécial devise to her still remained in full force, and 
the valuation directed to be made was merely for the purpose of 
determining whether she was entitled to receive anytbing more but 
of the testator's estate. Eliza Ann took this tract of land not at ail 
by virtue of the residuary clause, but under the spécial devise thereof, 
and subject to the conditibnal limitation expressed in the proviso 
already quoted. The land was to revert and become part of the re- 
siduary estate only in case she should die in her minority and with- 
out lawful issue then living, and wAera she so died. Dying Jàhuary 
23, 1857, under âge, as the jury hâve found, and without living issue, 
the land thereupon reverted and became part of the residuary estate; 
but Eliza Ann being dead, and havingleft no issue, the land went to 
the other benéficiaries entitled undèr the^ residuary clause, Viz.: the 
testator's grandchildren then liviiig. : 

And now, July 16, 1881, the motion for a new trial is deniedj and 
it is ordered that judgmentin favor of the plaintifE be entered on'the 
verdict.. .': • .-:,..,' 



In re Stbenz. 
{District Court, 8. D. New York. June 28, 1881.) 

1. Baker trpTCY — Sale of Stock. 

A sale by a bankrupt trader of his stock, for its full value, in the absence of 
ail frauduicnt intent, cannot be impeached. 

2. Same — Samb — Rev. St. }:5l;29. 

Such a sale cannot be attacked by an assignée in bankruptcy within six 
months afterwàrds, under section 5129 of the Itevised Statutes. 

3. Samb— Same- -Rev. St. SUBD. 9, 4 5110. 

Nor eau itbe attacked undér subdivision 9, MUO. ' 
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4. Same— Samb. 

Borne time about May, 1876, the bankrupt bought a bill of gooda of the créd- 
iter -who now opposes his final discharge. Thèse constituted ail the goods in his 
store at the time of the sale hereinafter mentioned, of which the bankrupt was 
the owner, the other goods ihere, constituting about three-f ourths of the whole, 
being consigned to him by the flrm of Graham & Aitken, whose agent for the • 
sale of goods he had been for soine time, and from whom he reoeived weekly 
wages. For a considérable time before the sale he had been in failing circnm- 
stances, but had been left undisturbed by his creditors. Under thèse circum- 
stances, Graham & Aitken, to avoid complications with his creditors, bought, 
forita full value, wliat remained bf tliis bilI of goods, making the last partial 
payment about a year af terwards. The sale was free from secrecy, from haste, 
. andifromany intent to defraud or prefer creditors, to whom ail but a small 
sum of the purchase money was paid: Neither at the time of the sale nor 
afterwards was the bankrupt indebted to the purchasers. Heid, that the sale 
' couW not be impeached, and that the discharg;e must be grauted. 

In Bankruptay. 

Birdseye, Cloyd d Bayliss, for bankrupt. 

Armstrong à Bnggs,toic cteà.iioï&. 

Bbown, D. J. Final hearing in opposition to discharge. Adolph 
Strenz was adjudicated a bankrapt on his own pétition in August, 
1878. In November, 1876, he was carrying on a small store in 
Brooklyn, mostly supplied with. goods by consignaient from Graham 
& Aitken, for whom he had been. for some time selling as agent and 
accounting regularly for the proceeds . He received fromthem$10 pér 
week for his own services and |8 for his wife's, who assisted in the 
store.. He had bought of J. Berlin, the opposing créditer, about six 
months previous, a miscellaneous lot of goods, mostly "rubbish," as 
one witness called it, at 60 per cent, upon a list furnished of articles 
and priées, amounting to $2,605.9é; but upon examination of the 
goods and list, items to the amount of $739.25 were found either 
missing or destroyed, so that 60 per cent, upon the residue made the 
bill less than $1,200. On November 15, 1876, Graham & Aitken 
bought out what then remained of this lot of goods, being, as the évi- 
dence shows, less than one-fourth part of the usual stock of the store, 
together with the fixtures, for the price of $1,200, whioh was the full 
value of the goods, ail of which was paid by tliem during the year fol- 
lowing, and ail except a very smaU fraction paid out by Strenz to dif- 
férent creditors. 

It is elaimed that this sale to Graham & Aitken in November, 
1876, was in violation of subdivision 9 of section 5110, as a trans- 
fer in contemplation of bankruptcy, and to prevent the property from 
coming to the hands of the assignée, or from distribution among the 
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creditors. The spécifications charge also that the sale was designed 
to give a préférence to Graham & Aitken ; but this is not sustained by 
the proofs, which show that Strenz was not indebted to them either 
then or afterwards. Strenz was insolvent ; he had been so for some 
time, but was not disturbed by Ms creditors. Graham & Aitken knew 
this, and the object of the purchase by them was to extricate them- 
selves and their goods, which formed three-fourths of the stock, from 
any complications with his affairs. Ordinary prudence in business 
required them either to withdraw their goods, thus practically break- 
ing up the store and tuming Strenz out of employment, or else to 
buy him out and become the unquestioned owners of the whole stock. 
They chose the latter and bought him out, agreeing to pay, and sub- 
sequently paying, the full value of the goods. In the sale itself (and 
that is ail that is hère in question) I see nothing objectionable. 

The purchase could not in my opinion hâve baen impeached by an 
assignée in bankruptcy within six months afterwards, under section 
5129. As respects the creditors of Strenz and his estate it was an 
advantasteous sale. Tt was not whoUy closed up until about a year 
after. There are no marks of secrecy, haste, or fraudulent intent 
about the transaction. The assignée in bankruptcy, if then proeuredj 
would hâve received the proceeds of the sale, or the greater part of 
them, which were still unpaid. The transaction did not lessen Strenz's 
ostate, nor tend to defeat or embarrass proceedings in bankruptcy, nor 
to divert his effects from any assignée that might hâve been appointed. 
Clark v. Iselin, 10 Blatehf, 204, 208. It therefore involved no fraud 
upon the bankrupt act, and none was intended. If an insolvent 
trader can sell out his remaining stock for its full value, it is fortunate 
for him and for his estate : and in the absence of ail fraudulent in- 
tent there is certainly no law against his doing so, any more than 
there is against his selling out by piecemeal. The only exception, if 
any, to he taken in such cases is to any préférence or unequal distri- 
bution of the proceeds of sale. The proceeds in this instance were 
paid out to various creditors from time to time as received. But 
there was no design in selling out in this case to get money to prefer 
any particular creditor or to hinder any creditor in coUecting his debt. 
Had the creditors put Strenz into bankruptcy in time, they might, 
perhaps, hâve avoided what préférences were thus made. But they 
could not hâve impeached the sale itself under section 5129; and the 
same language employed in subdivision 9 of section 51 10 must reçoive 
the same construction, except as to the limitation of time, as to which 
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i express no opinion. The transaction appears from the proofs to 
hâve been a fair sale for a fair priée, without fraud, -without injury to 
the bankrupt's estate or to bis creditore, and without préjudice to any 
proceedings in bankruptcy that; might hâve been had. 

The objections are therefore overruled and the discharge granted. 



FiKST National Bank or Maei3i;tta v. Novet, Iams & Co. 

(Uireuit Court, 8. D. OMo. May, 1881.) 

1. Bahkruptot— FiNAi, Drvn)E3!n>— Section 6093, Rbv. St. 

Décision of the district court {In re Hovey, Iams é Co. 5 Fbd. Eep. 
S56) afflrmed by Baxter, C. J., without delivering an opinion. 



Stbàm Gattge & Lantern Co. and another v. Milles & Co. 
(Circuit Court, D. ConnecUcut. August 16, 1881.) 

1. RB-Issxœ No. 8598— TUBUI.AR Lantbrns— Motion for PRBiiiMiNARY Injxtnc- 
TioN — Vaijditt— Iiwbingembnt. 

Re-lssued letters patent No. 8598, granted Pebniary 25, 1879, to Jolin H. 
Irwin, for improvement in tubular lanterns, upon a motion for preliminary 
injunction, lidd valid, and infringed as to itafirst and second claXras by lanterns 
constructed under letters patent No. 221,409, granted November 11, 1879, to 
Léonard Henkle, and letters paient No. 232,295, granted September 14, 1880, to 
Ilussell B. Perkins, and motion granted. 

3. Bamb— Samb-Infhingbment. 

Complainant's lantern — having a closed réservoir below the burner-cone ; a 
perforated plate above such réservoir ; a globe or proteetor surrounding the flame, 
with a sligàt inward deflection at its upper end; a tube suspende J slightly 
above the top of the globe, ending below, with an annular flange or plate curved 
downwardly, and connected above with two or more tubes, which curve down 
along the length of the globe and enter the closed réservoir below, whereby 
the heated air from the flame causes an ascending current within the globe, 
which, when It reaches its top, ejects the products of combustion, and is forced, 
together with external air injected betweeu the ânnular plate and the top of 
the globe, into the tubes, is conduçt«d thereby to the closed réservoir below 
and fed to the flame, thus providing a continuai supply of fresh air to the 
flame ; the perforated plate admitting external air at the lower part of the 
device, tending to cool the globe and assist in creating the ascending cur- 
rent within the globe— /te/d infringed by defendant's devices, in which the 
tubes are connected with the closed réservoir below the burner-coae, but 
are outside the globe, disconnected with each other, and permit the injection 
and supply of external air only to the flame. 
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3. Motion for Preliminaby Injunction — Infringement Must be Establishbd 

— VaLIDITY — PRBVIO08 JuDIOIAL CONSTRUCTION— PUBUC ACQUIBSCENCB. 

Upon a motion for prelirainary injunction the complainant must establish tb^ 
point of infringement beyond a reaaonable doubt, and as thia question often 
dépends upon the proper construction of the patent, its claîms should ordi- 
narily hâve been construed by a court of compétent jurisdiction, or i*h4uM havè 
been practically construed by the consent and acquiescence of that part of the 
public which is cognizant of the extent of the monopoly. 

Edmn S. Jenney, Coburn & Thacher, and Benj. F. Thurston, for 
plaintiffs. 

Betts, Atterhury dlhBetts and Charles E. Mitchdl, for défendant. 

SfflPMAN, D, J. This is a motion for an injunction to restrain the 
défendant, pendente lite, from the infringement of the following- 
described letters patent to John H. Irwin, viz. : 

Re-issue No. 8,611, dated Marché, 1879, the original being No. 73,012, dated 
Jamaary 7, 1868; re-issue No. 8,593, dated Pebruary 25, 1879, the original being 
No. 89,770, dated May 4, 1869 ; letters patent No. 104,318, dated June 14, 1870; 
and No 151,703, dated June 9, 1874. 

■' Thèse patents, except the first and last, were for improvements in 
lanterns. The first was for an improvement in lanterns and street 
lamps, and the last for an improvement in lamps and lanterns. AU 
thèse lamps aijd lanterns were designed for burning kérosène. 

It was not claimed that No. 104,318 or No. 151,703, or the lampa. 
made thereunder, had ever been the suhject of adjudication at final 
hearing. I shall not, therefore, examine either of those patents, and 
shall only refer to No. 104,318, in its historical relation to the art. 
The patents prior to No. 104,318, together with No. 65,230, dated 
May 28, 1867, show the course of Mr. Irwin's improvements in lan- 
terns for buming minerai oils, and the progressive steps by which he 
reached success. The "tubular" lantern, which he manufactured 
under No. 89,770 and re-issue 8,598, has been a staple article 
throughout this country for many years, has superseded its predecek- 
sors, and has gone into universal use. 

Patents 65,230, 73,012, and 89,770 were the subject of litigation 
at final hearing in the case of Irwin v. Dane, 9 0. G. 642, before 
Judges Drummond and Blodgett. The opinion of the court sustain- 
ing ail the patents was rendered in 1876, and contains a statement 
of the art and of the invention to that date. It is impossible for me, 
without an expenditure of mueh more time than I now hâve at com- 
mand, to state the character of Irwin's inventions so that they can 
be understood by a person who has had no previous acquaintance 
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with the subject, and I must, therefore, refer to Tnvin v. Dane for an 
explanation of the various parts of the lamp, and of what was done 
by the patentée. The court decided as follows : 

" We then corne to the conclusion that Irwin was the flrst inventer of a 
deviee for securing a blast of fresh air to the burner of a lamp, by means of 
an inverted funnel or bell and one or more tubes, by which the air heated by 
the flame of the lamp is caused to rise into the tube and be thence conducted 
into a close réservoir below the flame, and from thence supplied freely to the 
flame, so as to sustain combustion. In other words, the combination of the 
bell, tube, air-chamber, and burner, as shown by his first patent, was original 
with him, and ail who use bell and tube or tubes, substautially as and for the 
purposes Irwn used them, infringe his flrst patent. So ail who use a globe 
in combination with the bell and tube infringe the second patent ; and ail who 
use the bell, tube, globe, and perforated plate, E, at the bottom of the globe, 
infringe the third patent." 

The leading prineiple of No, 89,770 was to remedy the defeet of 
73,012 as a hand kérosène lantern, viz., a deficiency of air within the 
globe, by the injection of outside air into the tubes in a continuons 
and irréversible current, and in quantities sufficient to supply the 
flame, and consisted, generally, in placing the tube, H, entirely above 
the globe, and in substitutiug for the old "bell-mouth" of the tube a 
shallow concave plate, I, of larger diameter than the top of the globe. 
The open space between the plate and the globe admitted fresh air 
into the tubes, which were conneeted together, and which, having 
their mouths within the globe, received heated air from the globe and 
fresh external air. The necessity for the injection of fresh air into 
the. tubes, and for an increased supply of oxygen to the flame, arose 
from the fact that, when the lantern was suddenly raised or oscil- 
lated, the impure air within the globe was precipitated, and smothered 
the flame. 

In the spécification the patentée said: 

" When the lantern is at rest and not blown upon by the wind, the air, 
heated by the flame at the burner, rlses in the globe and passes into the tubes 
H and Y F. Thèse tubes présent a large radiating surface, and the heated air 
is thereby rapidly deprived of its calorie, so that the slight upward pressure 
of hot air in the tube, H, will be suflicient to insure a downward current of 
cooled air througli the vertical portions of the tubes, F F, into the air-cliamber, 
B, and the interior of the burner cône, C, to supply the flame with oxygen. 
Fresh air in the lueaii time passing up through the perforated plate, E, into 
the globe, tends to keep the glass cool, and miiigles with the current from tlie 
tubes, F F. 

"When tlie lantern is exposed to the wind the Iilast fs distributed by pass- 
ing through the perforated plate belovv, and, from the peculiar arrangement 
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of the plate, I, over the globe, the wind passing into the space between tlie 
rim or flange, g, and said plate, I, is deflected upward into the tube, H, where 
it mingles with the air heated frithin the globe, and so passes doyni the 
tubes, F F, to supply the flame, while the flauge, t, upon the wick-tube pre- 
vents the force of the blast from extinguishing it. By making the rim, g, 
with its upper portion inclined inward, as shown, any current of air entering 
beteen the plate, I, and the rim, .9, would tbereby be deflected upward towarda 
the raouth of the tube, H, and this deflection of a moving current of air would 
produce a current through the tubes, P F, in absence of a,py other, cause. 
Also, when the lantern is swung from side to side, or oscillated, the centrif u- 
gal tendency of the air in the tubes causes the air to rush into the mouth of 
the tube, H, from without, thus producing the required current at theburner. 
"From the above description it appears that there are three separate causes 
to produce a proper current of air through the tubes, F F, to the base 6f the 
flame, viz.: the aseensive force of the air heated by the burner flame and the 
cooling of said heated air within the tubes ; the pressure of a moving current 
deflected towards the mouth of the tube, H ; and the centrifugal efifect of 
swinging or osciUating the lantern. And it will be observed that the second 
or third causes will always be cumulative with the first, to produce ^n in- 
creased current at exactly the tinie when an inereased supply is demanded in 
conséquence of the atmospheric disturbances in the immédiate vicinity of the 
lantein." 

The first claim of the patent was as follows: 

" The combination of the plate, I, rim, g, or its équivalent, tubes, F and F 
F, and the base, A B, of the lantern, substantially in the manner specilied 
and shown," 

The other three claims are in the same gênerai form, ail speaking 
of the combination of the various parts by letters, with the tubes H 
and F, or the tubes H, F, etc. ' 

In re-isBue 8,598, the patentée, for the first time, styled plate I both 
an injector and ejector of air; but it is plain, from the folio wing quo- 
tation from Irwin v. Dane, that the court, when considering the orig- 
inal patent, understood the ejecting feature of the spaee between the 
glohe and the bell : 

" The third device, as shown in patent No. 89,770, ^s for various improve- 
ments, which more nearly perfected the invention, and adapted it for use as 
a portable out-of-door lantern. The theory of Mr. Irwin seems to hâve been 
and is that the products of combustion, such as carbonic acid gas, steam, and 
other matters, rise with the current of air to thetop of the protector, and are 
there thrown ofE from the outside of the rising column, and pass out over the 
top of the protector, and between it and the bell, while the air which passes 
into the bell is mostly pure atmospheric air, uncontaminated by and unmixed 
to any considérable extent with the products of combustion. In order to 
secure the exit of thèse products of combustion from the top of the lantern, a 
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sufflcieut spaee is left between the protector and the bell, which is occupied by 
the perforated rim, g, and the top of the rim is so curved and deflected in and 
upward, as to prevent currents of exterriai air passing down the globe and 
extinguishing the flame ïhe globe, also, rested upon a perforated plate or 
disk, E, whieh formed the bottom of the globe, and which, also, by its perfora- 
tion, admitted the air freely, so that the same could become heated, and crowd, 
so to speak, into the bell, so as to create the blast required for furnishing the 
a-^r to the burner." 

"On the trial of this case, several experiments were performed in the prés- 
ence of the court, for the purpose of illustrating the opération of the varions 
éléments of the ïrwincombination, which seemed todemonstrate — First. That 
it is essential to the opération of this lamp that a space should be left between 
the globe and bell sufflcient to allow the escape of the products of combustion. 
If this space was whoUy elosed, so that the products of combustion were 
driven around and into the air-chamber and into the flamè, the light was nearly 
extinguished and the opération of the lamp defeated. Second. That provis- 
ion must be made for admitting an ample supply of air into the globe at its 
base, so that it might rise in the globe, become heated, and be driven into 
the bell and tube. 

" When this supply of air was eut ofE, the flame died down, and the opéra- 
tion of the lamp was Suspended." 

In re-issue 8,598 the patentée retained, in the same language, 
three of the original claims, of which I hâve given an example, and 
introduced two broader claims, by which he claimed the various 
parts in the foUowing manner : 

" (1) In a lamp or lantern the combination of the f ollowing éléments, viz. : 
a feed conduit or conduitSj which supply fresh air to the burner to support 
combustion ; a wick burner, protected by a deflecting cône or jacket ; a globe 
or protector surmounting the burner and open at its open end ; and a device 
surmounting the globe, constructed and arranged to operate as an atmospheric 
înjector and ejector to inject fresh air to the feed conduits from the exterior 
atmosphère, and eject the contents of the globe from the top thereof, whereby 
a protected and continuous air-circuit is constantly maintained through the 
feed conduit or conduits, burner, and globe, substantially as described. (2) 
In a lamp or lantern the combination of the following éléments, viz. : a globe 
or protector surmounting the burner and provided with openings at the bot- 
tom for the passage of air independently of the burner; a wick burner pro- 
tected by a deflecting cône or jacket; a device for injecting and ejecting air at 
the top of the globe; and a conduit or conduits for supplying fresh air to the 
burner; substantially as described." 

The patent No. 104,318, no heated air is admitted into the tubes, 
and the entire supply of oxygen is from fresh air. It is insisted by 
the défendant that this patent is limited by its terms to the peculiar 
construction of its devices for the admission and éjection of air. 

In 1879 the Buffalo Steam Gauge & Lantern Company had com- 
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menced the manufacture of "No, 99," a lanterfl in which tubes dis- 
connected with each other admitted only external air, the products 
of odmbùsticm being ejected through an annulât space at the top of 
the lantém. The construction of the tubes and déviées for the ad- 
mission and émission of air was similar to that pf 104,318. A» 
application for preliminary injunction of this oompany's agent against 
infringement of re-issues 8,611 and 8,598 and patent 104,318, was 
heard béfore Judge Blodgefct, who refused t^e motion conditionally, 
in case the défendants should file a bond of indemnity. Irwin v. Mc- 
Roberts, il&O. G. 853. The litigation then proceeded earnestly. 
Proofs wére taken on both sides, and the case wasabout ready for 
trial, "whenithe defendant's counsel eettled the litigation by the par- 
chase, from the o-wners, of one-half of the patent of their one-half 
interest and their tools and maohinery, for $105,000, and by the 
purehâse. from 6aid Irwin of bis one-half interest in the causes of 
action, and of a soie license to^nanufacture and sell under bis one- 
half interest in the patent for $105,000, subject to the rights of 
Eobert E. Dietz, a licensee in thq city of New York. This corpora- 
tion subsequently became the Steam Gauge & Lantern Company, one 
of theplaintiffs herein. 

The défendant is manufacturing and selling lanterns called "No. 
13 "and "No. 14," made under letters patent to Léonard Henkle, dated 
November 11, 1879, and to Eussell B. Perkins, dated September 14, 
1880. Thèse lanterns hâve elevated tubes outside the globe, discon- 
neoted with each other, and for the admission pf fresh air only, 
There are peculiarly-shaped injectors at the mouths of the tubes. 
The tubes not being within the globe, the part analogous to Plate I 
cannot serve as an injector. It is an ejector only. 

Lanterns Nos. 13 and 14, and No. 99, are external air-feeders. 
The lantern under patent 73,012 is an internai air-feeder. The lan- 
tern under patent 89,770 is both an internai and an external air- 
feeder, The siipply of external air was its important feature, 

It is insisted by Mr. Irwin that, when used aa a lantern and ex- 
posed to the wind, the external currents of air only fill the tube, and 
to that extent the statement in the original and re-issued patents of 
the philosophy of the mechanism may be incorrect. The limits to 
which I think that I am confined upon this motion prevent a consid- 
ération of this part of the subject ; but although the patentée thought, 
at the dates of the invention and of the re-issue, that heated air would 
always be a cumulative supply, it is plain that he stated in the orig- 
inal spécification that, when the lantern was oscillated in the open 
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air, external air wonld be furnished in sufficient quantities to pro- 
duce the required current at the burner. 

The affidavits of Messrs. Henry B. Eenwick and John E. Earle, 
the experts for the défendant, do not deny the novelty of the Irwin 
tubular lamp, made either under patents 73,012 or 89,770. I mean 
that the novelty of the structure as a whole is not denied. The afi&da- 
vits point out that previous patents h ad tubes for conveying heated air 
or fresh air to the flame, and each expert treats the respective Irwin 
inventions as new examples, respectively, of former classes of lamps. 

In Irioin v. Dane the court came to the conclusion that the 
patentée had, by bis successive combinations of devices, beginning 
with 65,330, introduced a new principle or set of prinoiples into the 
construction of kérosène lamps and lanterns, and had entered upon 
a new field of invention. Neither can it apparently be denied that 
Irwin first made a hand kérosène lantern which could be relied upon 
when oscillated in the open air and exposed to currents or blasts of 
wind. The reason of its success must be that a hand-lantem, with 
a globe of ordinary size, needed a supply of external air, which must 
be furnished in a continuons and non-reversible current, and that 
Irwin's lantern furnished fresh air to the flame in such manner and 
by such means that the current was ample, continuons, and irréversi- 
ble, and that the flame was not interfered with by cross currents. 

-Two facts seem to be established: (1) That Irwin's hand lantern, 
made in accordance with patent 89,770, was a novelty and a success; 
and (2) that it owes its success to the introduction of external air by 
the devices used, in combination with the other parts of the lantern. 

The question of infringement remains to be considered. Upon a 
motion for preliminary injunotion the plaintiffs must establish the 
point of infringement beyond a reasonable doubt, and as this ques- 
tion often dépends upon the proper construction of the patent, its 
claims should ordinarily hâve been construed by a court of compétent 
jurisdiction, or should hâve been practically construed by the consent 
and acquiescence of that part of the public which is cognizant of the 
extent of the monopoly. In this case it is contended by the défend- 
ant that its lanterns, having tubes disconnected with each other 
and incapable of receiving heated air from the globe, are not within 
either of the claims of No. 89,770, and therefore are not within those 
claims when repeated in the same language in re-issue 8,598. There 
is good reason for advocating this opinion, and therefore the motion 
cannot be granted as to those claims of the re-issue. 

It is next claimed by the défendant that the conduits of the first 
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two claims of re-issue 8,598 must be the tubes, F and F, placed 
within the globe, where they can and do receive a supply of heated 
air, 80 tbat the ascensive current of heated air forma a part of the 
supply for the tubes, and also that the device or plate, I, which sur- 
mounts the globe, must both inject and ejeot air. In the defendant's 
lantern the injecting devices are directly over the tubes, and no air 
is injected from the opening over the globe. 

There has been no adjudication by a court upon this question of 
construction. If it should be held that the fresh-air conduits must 
necessarily be within the globe so as also to receive heated air, or if 
the injecting devices must necessarily surmount the globe, then thère 
is no infringement. It seems to me that the litigation in this case, 
taken in connection with the opinion in Irwin v. McRoberts, goes very 
far to answer the requirement of a delibefate examination and a 
décision by a court. Irwin and his co-owners engaged in an earnest 
and thoroughly-oontested litigation with the Buffalo company upon 
the subject of thèse patents. The latter had the advantage of the 
skill and knowledge of the senior expert of the présent défendant. It 
came to the conclusion to parchase peaoe and the right to manufac- 
ture under the Irwin patents. With a great sum it obtained its free- 
dom. The settlement of the litigation and the acknowledgment of 
infringement by the défendant, was deliberately made under the 
advice of counsel, and after earnest attem pts at compromise. Thé 
payment of $210,000 was a confession of inability to make a success- 
fui contest. This litigation, coupled with the opinion of Judge 
Blodgett in the case of Irwin v. McRoberts, where he was "very much 
impressed with the conviction that the defendant's lantern infringes 
the claim of the complainant's patents as they are re-issued," and in 
the opinion in Irwin v. Dane upon the broad charaoter of the inven- 
tion, brings the question of infringement as near to an adjudication as 
it is practicable without having an opinion by a court upon the pré- 
cise question in dispute. I am satisfied that, by virtue of ail the 
recited décisions and the circumstances of this case, the question 
has been so far settled that I ought not to refuse an injunction upon 
the ground of non-adjudication. 

The defendant's experts, starting apparently upon the premise that 
the Irwin patents are only improvements upon the old English and 
Freneh patents, properly come to the conclusion that they should be 
narrowly construed, and should be confined to the spécifie forms of 
déviées which are respectfully shown. Without going back to the 
v.8,no.5— 21 
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earlier Irwîn inventions, I.think that in his patent 89,770 he was 
the predeeessor and not a follower of others, and while, for the pur- 
poses of this motion, it ifi held to be true that his claims in the origi- 
nal patent "were limited i'o the particular f orm of the devices described 
in the spécification; yet that, by re-issue 8,505, he properly covered 
broader territory. 

" If one inventer précèdes ail the rest, and strikes eut something which in- 
cludes and underlies ail that they produce, he acquires a monopoly, and sub- 
jects them to tribute." Sayles v. Ry. Co. 97 U. S. 554. 

I bave not deemed it expédient to examine the claims of re-issue 
No. 8,611 upon the question of infringement. The plaintiffs make 
out a clear case of very serious injury in case a provisional injunc- 
tion should not be granted. 

The motion for an injuuction, pendente lite, against the infringe- 
ment bf the first and second claims of re-issued patent No. 8,598 by 
the manufacture or sale of lanterns Nos. 13 or 14, or lantems con- 
taining a combiuation of devices équivalent thereto, is granted. 



GoTTPRiED ». Conrad Seipp Brewing Co. 

(Uircutt Court, N. D. Illinois. June22, 1881.) 

1. Patent No. 42,580— Mode of Pitching Bakeeib— Hot Aie— Kbausch Ma- 

chine— Supekheated Steam — Infringement, 

Letters patent No. 42,580, g anted May 3, 1864, to J. P. Holbeck and Matthew 
Gottfried, for mode of pitching barrels, operating by driving a blaat of Jiot. air, 
by means of a blower, thr ugh a bed of ignited coals into a pipe, whence it is 
oonducted into the barrel to be pitched, héld, not infringed by the Krausch ma- 
chine, which opéra s by the introluctioa of auperheated steam into the caslts to 
be pitched. 

2. Patent Covbring a Combination Dbvice ab an ENTLEBir — Rbplacino 

WoiîN-ouT Paets— Inpringment. 

Where a patent covers as an entirety a machine composed of several sepa- 
rate and distinct parts, the purchaser of such machine from the patentée will 
not inf ringe by replacing such parts as wear out as of ten as is necessary, so 1 ong 
as the ideatity of the m i chine is retained. If the patent is for a separate and 
distinct élément of the combination, a purchaser will infringe by replacing 
such élément. 

Banning é Banning, for complainants. 

West é Bond, for défendant. 

Blodgett, D. J. This is a bill to recover damages for the alleged 
infringement of a patent issued on the third of May, 1864, to the 
complainants for an improvement in pitching the inside of barreïs. 
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Two defences are set up: First, that the patent is void for -want 6f 
novelty; and, second, that the défendant does not infringe. This 
patent has been before this court and the United States circuit court 
for the eastern district of Wisconsin, and nearly ail the testimony in 
this record, on the question of novelty, was fully discussed and passed 
upon in those cases. I do nôt propose to re-examine the testimony 
bearing upon the question of novelty, as this case must, in my 
opinion, be disposed of upon the question of infringement ; iï the 
défendant does not infringe the complainants' patent, there is no 
occasion for discussing the question of novelty. The défendant uses 
one machine construeted substantially after the spécifications of the 
complainant's patent, but insists that it was purchased of the com' 
plainant Holbeck, and is used under a license from him. It is 
admitted that a machine viras purchased by the défendant from 
Holbeck, but the complainants deny that this is the machine so 
purchased, because it is claimed that the essential working parts 
hâve been -wora out and replaced with new parts; that the blower, 
pipes, and body of the furnace are renewals, and that the only parts 
of the old machine which remain are the ash-pit and top of the 
furnace. 

From the functions of the différent parts of this machine it is obvi- 
ous that some of them will wear out much f aster than others, and I 
think there can be no doubt that the défendant has the right to re- 
place those parts as often as necessary, so long as the identity of the 
machine is retained. The proof in this case shows, to my satisfaction, 
that as the grates, pipes, and blowers were worn out, they were re- 
newed, and therefore the identity of the machine is retained. If, for 
instance, this patent had been upon a peculiar grate, and there had 
been no patent upon the other parts of the machine, when the grate 
was worn out the défendant would hâve no right to put in another 
iike it, because the grate was covered by the patent ; but if the grate 
is only a part of an entire combination, I think it has a right to 
replace the worn-out parts, and it cannot be said to be a différent 
machine. Chaffee v. The Boston Belting Co. 22 How. 217; Wilsôn v. 
Simpson, 9 How. 109-124. 

It is also admitted that the défendant uses what is known in the 
trade as a "Krausch machine." This machine is construeted upon 
what seems to me a substantially différent principle from that of 
the complainants. The complainants' invention opérâtes by driving 
a blast of air by means of a blower through a bed of ignited coals into 
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a chamber, from which it is condueted by a pipe into the barrel to be 
pitched, -w'hereby the inside of the barrel is heated, so that the melted 
pitch ean be quiokly and evenly spread over the whole inside. 

It is claimed by the complainants that the essential priuciple in- 
volved in their patent is the burning out of the oxygen from the air 
driven by the blast through the fire, so that, although it passes into 
the cask heated to a very high degree, it will not burn the inside of 
the cask; in other wùrds, that it involves the process of heating bar- 
rels for pitching by means of a hot blast which is deprived of its 
oxygen before use, and thus rendered incapable of injurions burning. 

I do not consider it necessary to diseuss this question, for, in my 
view, the Krausch machine opérâtes upon a différent principle. It 
consista of a furnace or fire-box, containing a coil of steam-pipes so 
arranged that the steam passing through the pipes will be. super- 
heated. This superheated steam is let into the barrels, and beats the 
inside so as to melt the pitch, so that it can be evenly distributed or 
coated over the inside. The fire in the fire-box is stimulated or kept 
going by a steam exhaust, which passes out of the top of the box so as 
to induce a blast through the fire, and the pipe used for letting the 
steam into the large casts is so arranged that it passes through a 
larger pipe from the upper part of the fire-box over the grate, and 
which might possibly, by reason of the draft occasioned by the jet of 
steam, carry into the cask some of the burnt air and products of 
combustion which are contained in the fire-box above the fire. But 
it is obvious that this bumt air would be only a very small part of 
the means by which the heating is accomplished, and is not the main 
process by which the heating is secured. I think, tHerefore, the de- 
fendant does not infringe complainants' patent by the use of the 
Krausch machine. 

The complainants' bill will therefore be dismissed, on the ground 
that no infringement of their patent is shown. 
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WaTKINS V. CiTT OF CiNCINNATI.* 
(Gvrcuit Court, S. B. Ohio. August 10, 1881.) 

1. Patent— Vapob Botînebb — Re-Issubd Lettbes Patent No. 7,706. 

Re-issued letters patent No. 7,706, being a re-issue of patent grauted Louis 
Fischer, Marcli 30, 1869, for improvement in vapor burners, Md, valid, and 
infringed by burners known as " Globe burner " and " Champion burner," 

2. Samb. 

The Fischer patent Md to cover vapor burners having a tube or passage 
arranged to conduct a portion of the oxygenized vapor from the mixing or gas 
chamber to a point below where the commixture takes place, iii order to heat 
fluid in the lower part of the chamber. 

3. Samb. 

Various prior patents distinguished from the Fischer, and Md not to embody 
the invention described and claimed in it. 

In Bquity. Bill for injunction and account. Final bearing on 
pleadings and proofs. 

The Fischer patent is described in the opinion. 

The "Champion burner," used by défendant, had, instead of the 
extemal return tube to convey the oxygenized gas back to heat the 
generating chamber, shown in the Fischer patent, a sleeve surround- 
ing the mixing chamber, into which an opening from the mixing 
chamber, just below the tip of the burner, allowed a portion of the 
oxygenized gas to pass, while openings at the bottom of this sleeve, 
about on à Jevel with the bottom of the mixing chamber, discharged 
the gas, forming a jet which served to heat and vaporize the oil 
below. 

The "Globe burner" had a similarly-arranged sleeve in the form of 
a globe, the gas passing into the top of this globe in the same way as 
in the "Champion," and being discharged through perforations in 
this globe at a point below where they entered, but slightly above 
the bottom of the mixing chamber, producing a jet serving to heat 
the generating chamber beneath. 

Parkinson é Parkinson, for complainant, 

Paxton é Warrington, for défendant. 
. Matthews, Justice. This is a biil in equity, complaining of an 
infringement of a patent for "improvement in vapor burners," orig- 
inally granted to, Louis Fischer, March 3, 1869, subsequently as- 
signed to complainant, and re-issued to him May 29, 1877, as re-issue 
No. 7,706. The bill prays for an injunction and account. The de- 
sign of the patent is : 

*I{eported by J. C. Harper, Esq., of the Cincinnati bar. 
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" In a vapor burner, a tube or passage arranged to conduct a portion of the 
oxygenized vapor ftom the mixing or gas chamber to a point below its com- 
munication with the gaa chamber, for heating purpoaes." 

Infringement consists in the use by the défendant of two descrip- 
tions of vapor bumers in street lamps — one known as the "Globe 
burner," and the other as the "Champion burner." The fact of the 
use by the défendant of those burners is admitted, but it is denied 
that they infringe on the complainant's patent, and it is alleged that 
if they, or either of them, do, the complainant's piatent is void, as 
being covered by prior patents. I hâve no difficulty in determining 
that the bumers used by the défendant, described as the Globe and 
Champion bumers, are infringements of the complainant's patent. 

The invention in controversy is an improvement in the mechanism 
by which hydro-carbon oil is continuously converted into an ogygen- 
ated illuminated vapor or gas, in its passage from the réservoir to the 
burner-tip. In the language of the patent, it — 
" Consists in the peeuliar construction and arrangement of parts for passing a 
entrent of gas, after its commixture with air, from the upper part of the 
burner down towards the generating chamber, for the purpose of heating the 
said chamber." 

The précise improvement covered by the patent is stated in the 
claim already quoted, and consists in the tube or passage arranged to 
conduct a portion of the oxygenized vapor from the mixing or gas 
chamber to a point below where the commixture takes place, in order 
to beat the fluid in the lower part of the chamber. This arrangement 
I find distinctly in the two descriptions of bumers used by the défend- 
ant, the Globe and the Champion. 

It is contended, however, by the défendant that the complainant's 
claim and patent for this improvement is covered and avoided by 
three prior patents, copies of which are in évidence. They are as fol- 
lows: 

(1) Patent to M. L. Collender, November 20, 1860, for improvement in 
hydro-carbon burners. (2) Patent to W. H. Smith, re-issued August 17, 1869, 
for improvement in vapor burners. (3) Patent to T. G. Ciayton, May 15, 1860, 
for improvement in vapor lamps. 

In the first two, the Collender and Smith patents, the devices and 
arrangements of the parts are so unlike those of the complainant, 
that it is not necessary to set them out for the purpose of exhibiting 
the différence, and they may be dismissed from the case without com- 
ment. 

In the Clayton burner the oxygenizing of the vapor does not take 
place at ail in a chamber provided for that purpose, before ignition. 
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but only as the vapor, rising, mingles with the air at the point of 
combustion at the tip of the burnei:. The nature of the invention, 
as declared in the patent, consista in converting the fluid into vapor 
or gas below the flame by means of the burner, as desoribed, and the 
use of one or more jets of the same vapor or gas burnt below the gener- 
ator and burner, as described ; but thèse jets are not carried down by 
means of any tube or passage to any point below where they issue, so as 
to beat the chamber containing the fluid in its lower part, but merely 
assist the Uluminating flame in increasing the beat, conducted to the 
fluid by the métal of which the burner is made, so as to facilitate the 
evaporation. The small pipes or tubes described in this patent are 
for the purpose of eonveying the vapor to the place of combustion, 
and not, as in the complainant's, for eonveying the burning jet of 
gas to a lower part of the chamber containing the fluid for the pur- 
pose of heating. 

On the whole, I am satisfied that the complainant is entitled to a 
decree, as prayed for, with the usual référence as to damages. 



Emerson and others v. Howb. 
{Oircuit Court, D. Massachusetts. June 29, 1881.) 

Patent No. 157,395— Shob Buckle— Anticipation— Validitt. 

Letters patent No. 157,395, granted December 1, 1874, to Calvin Hersome, for 
improvement in shoe buoliles, Md, not anticipated by letters patent No. 48,135, 
granted June 6, 1866, to John E. Bmith, and letters patent No. 117,347, granted 
July 25, 1871, to Samuel C. Talcott; also, Md valid. 

Bamb— Same— Samb— iNFBiNGEMBNr. 

Complainants' device, consisting of an ordinary buckle in comWnation with 
a plate hung on the cross-bar thereof, formed -with a prong at each end, -v^hich, 
after being inserted in the leather, are bent down towards each other and hold 
the buckle in place, held, not anticipated by the Smith buckle, in which the per- 
manent connection with the strap is not made by clamping, but by iuserting 
the end of the plate, which is formed with two projections, into a slit, and tum- 
ing it half around ; or the Talcott buckle, having a métal box to receive the free 
end of the strap, such box being flrmly clamped to the strap ; and Jield in- 
fringed by defendant's buckle, in which the prongs are arranged one behind the 
other, so that their points do not bend towards each other. 

Patent — Small Abticles— Blight Différences— Adaptation to Nbeds dp 
Commerce. 

In patents for small articles, slight différences are often important, and if 
such things are patentable at ail, it must always be in virtue of a more useful 
adaptation to the needs of commerce, by small changes of structure, which in 
a great machine might be merely alternate modes of reaching a part uf a gên- 
erai resuit. 

In Equity. 
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James E. Maynadier, for complainants. 

George E. Terry and Causten Broione, for défendant. 

LowELL, C. J. The complainants are the owners of patent No, 
167,395, isBued December 1, 1874, to Calvin Hersonie, for an improve- 
ment in buckles. 

"This invention," says the spécification, "pertains to the buckle of a boot 
or shoe ; and it consists in the combination with aud application to a buckle of 
ordinary construction of a two-pronged plate, which is hung on the cross-bar 
of the buckle that carries the biickle-prong, and has its prongs shaped for easy 
insertion in the leather strap, and for their being bent towarda each other, as 
will hereinafter fully appear. " 

The buckle is then described with due référence to the drawings. 
The claim is for — 

" The buckle-f rame. A, having the central cross-bar, a, and the buckle-prong, 
B, pivoted to said cross-bar, iu combination with the plate, C, hinged to said 
cross-bar, a, and liaviiig the prongs, 6 6, as iind for the object specified." 

The drawings and description show a simple and convenient motliod 
of clamping'a buckle to the fixed part of the strap by a thin plate 
formed with a prong at each en:l, which, after being inserted in the 
leather, are bent down and hold the buckle very firmly in place. The 
defendant's buckle is like the Hersome buckle, except that the prongs 
are arrangea one behind the other, so that the points do not bend 
towards each other. I suppose they might be so bent that the prongs 
would approach each other somewhat. 

If the patent is valid, and eovers a buckle with its plate, with 
prongs forming a part of a plate suitable for clamping the buckle, 
whether bent towards each other or not, the défendant is liable. 
' The Smith patent, June 6, 1865, No. 48,135, and the Talcott pat- 
ent, July 25, 1871, No. 117,347, are relied upon by the défendant 
as anticipations of the Hersome, or as calculated to reduoe it to very 
small dimensions. Buckles made under both thèse patents hâve been 
found useful in the trade. The Smith, or Smith & Griggs, or " Anchor" 
buckle, as it is called from its shape, has the construction of the Her- 
some, except that the permanent connection with the standing part of 
the strap was not made by clamping, but by inserting the end of the 
plate, which is formed with two projections, into a slit, and turning 
it half round. This connection is looae and inconvénient. By a slight 
change in the shape of the projections they might be inserted into 
two slits and clamped. The actual construction of the Anchor buckle 
does not suggest suoh an altération, and when made the clamp would 
not be good for much. 
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The Talcott buckle bas a métal box to receive the free end of the 
strap. It is both useful and omamental for a carriage curtain, but 
could not be applied to a shoe. The box is clamped to the fixed part 
of the strap very much as Hersome's is, but the plate of Hersome 
diffère veiy decidedly from the box, and Talcott's buckle could not be 
decribed in the words of Hersome's patent. 

In thèse patents for small articles slight différences, are often 
important; and, if Buch things are patentable at ail, it must almost 
always be in virtue of a more useful adaptation to the needs of com- 
merce by small changes of structure, which in a great machine might 
be merely alternate modes of reaching a part of a gênerai resuit. 
The defendant's expert says that the Hersome buckle is not suggested 
by the description of the Smith or Anchor buckle, and would be likely 
to be preferred ; and the évidence of the plaintiffs proves that it is 
preferred. The changes made by Hersome, the subject-matter being 
considered, were patentable improvements upon what vras known 
before ; and the défendant makes use of those improvementSè 

Decree for the complainants. 



DoDGE, Trustée, v. Peabby and othere. 

{Circuit Court, N. D. New York. June, 1881.) 

1. Ingallb & BoDDiNQ's Patbnts— BooT AHD Shob MACHnra— Infbinsbment. 
If the correct construction of Ingalls & Budding's patents rèquire that one 
élément of their combination shall consist of a holding mechanism in which a 
shoe, while being polished, is held more or less rigidly, one who dispenses with 
such mechanism may or may not eflect a practical improvement, but he has^ 
donc that which distinguishes his machine from the class to which thèse 
patents ref er, and has not appropriated their inventions. 

Wadleigh Fish and Chauncey Smith, for complainant. 

J. E. Maynadier, for défendants. 

Wallaoe, D. J. It will not be expected that this court will disre- 
gard the deliberate judgment of Jadge Shepley in Sweetser v. Hohnes^ 
upon the précise questions presented now, and place itself in direct 
antagonism to his conclusions, unless contrained to do so by the clear- 
est convictions that he erred. That judgment is entitled not only to. 
the respect due to a court of co-ordinate authority, but also to the 
high considération due to the deliberate conclusions of a judge of 
large learning and expérience in patent causes. 

In Swetser v. Holmes Judge Shepley construes the complainant's. 
patents to belong to a class of inventions in which there is a combi- 
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nation of certain mechàriism for holding the sole or heel of the shoe 
(or both) to be polished with the mechanism of the polishing tool, 
under such conditions of mechanical combinàtion that either the 
holding mechanism ean be so moved as to bring the heel of the shoe 
in proper relations to the poHshîng tool, or the polishing tool can be 
so operated as to bring it into proper relations with the heel by 
means of the holding mechanism; and bis judgment was that in the 
defendant's machine there is no attompt to combine a shoe-holding 
mechanism with the polishing tool so that the two will operate prop- 
erly together. 

The criticism made upon his statement that there is no attempt in 
the defendant's machine to combina a shoe-holding mechanism with 
the polishing tool, so that the two will operate properly together, is 
unwarranted, because it is obvions that he does not mean any kind of 
shoe-holding mechanism, but refers to such as travel in a fixed path in 
relation to the polishing tool, and within certain limits maintainsthe 
heel adjustably in this relation. 

Aside from the weight to be accorded to his judgment as author- 
ity, I agrée with his conclusions both as to the construction of the 
complainant's patents and as to the question of infringement, and 
am of the opinion that in the defendant's machine the shoe-holding 
mechanism of the complainant's patent is dispensed with. 

It may be forcibly urged that a narrower construction of the com- 
plainant's patents should be adopted than was necessary in the case 
before Judge Shepley, or is necessary in this case. There is much 
to indicate that in the Ingalls & Budding patents the shoe-holding 
mechanism is designed to hold the shoe rigidly, although the mechan- 
ism itself is to be adjustable in its relations with the polishing tool 
by the manipulation of the operator, and is especially contrived with 
this view. Plàinly, the object of the second Budding patent was to 
remove the practical difficulty resulting from this feature of the 
mechanism, and he devised a mechanism which could be more freely 
manipulated by the operator, thus allowing the shoe to be more freely 
turned and guided. But it does not appear to hâve been conceived 
by Budding that the true way to obviate the difâculty was by dis- 
pensing with ail déviées for rigidly holding the shoe during the polish- 
ing opération, and substituting such as would enable the operator to 
guide and control the shoe by holding it in his hands. If the correct 
construction of complainant's patents requires that one élément of 
their combination shall consist of a holding mechanism, in which the 
shoe is rigidly h'eld by the mechanism, the défendant, by dispensing 
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■with this, may or may not hâve efifected a practical improvement, but 
he has done that which distinguishes his machine from the çlass to 
which the complainant's patents refer, and has not appropriated the 
invention conceived by Ingalls or Budding. 
The bill is dismissed, with costs. 



The Frank G. Fovstler, etc. (Two Cases.) 

{District Court, S. D. New York. May 16, 1881.) 

Pkiohitt— MABrriMB Liens— Matbrial Mbn— Thb Triumph— Thb Globe- 
Liens FOB 80CCEB8IVB Torts and the Obder of thbir Payment— Lâches. 

Where a judgment for damages to a tow was recovered against a tug for 
négligence occurring on the sixth of November, and another judgment for sim- 
ilar acts of négligence, whicli occurred on the twenty-fifth of November, was 
recovered by other libellants, but the libel and the process in the latter case 
were dated December 23d, and in the former case December 24th, and both 
processes were returned by the marshal as served by arrest of the vessel on the 
same day, and tlie damages awarded to the latter exceeded the appraised value 
of the tug paid into the registry, — 

Ildd, that the nile in this district as to priority of payment of claims of ma- 
terial men, malting the time of the service of process the test, does not apply to 
the case of successive claims for torts. 

The Triumph, 2 Blatchf. 433, note ; l'Tie Globe, Id., discussed. 

Hdd, that if that rule were applicable to cases of successive torts, it would 
not give any priority to either party in this case, beoause upon the proofs the 
process inboth cases was served at the same time ; that there is no presumption 
from the prior date of flling the iilxil, or the prior date of the process, that the pro- 
cess in the iirst case was servcil before that in the second, the marshal' s returns 
merely showing service on the same day ; that there is no reason or autBority 
for distributing the f und between the two libellants ; that the party suffering 
damage from the first tort acquired a lien therefor on the vessel to the extent 
of his damage, which interest is quasi proprietary in its nature, but without 
the power orright, except by enforcing the lien through proceedings in rem, to 
prevent the vessel from being used in commerce, and subjected to the attend- 
ant périls of navigation ; that the interest in the vessel of this prior lienholder, 
lilie the interests of the owners, is subject to the rule of the maritime law, 
which makes the vessel in solido, and without regard to the particular nature 
of the proprietary interest therein, liable in rem for injuries done by the vessel 
through the torts of the master and marinera, and on this gi'ound the party 
suffering the second damage is entitled to priority of payment. 

Also held, that while the failure of the libellants, who suflercd the flrst dam- 
age, to libel the tug before the voyage commenced, ont of which the second 
cause of damage arose, was not lâches operating to forfeit their lien, yet they 
took the chance of the tug incurring new liabilities, according to the princi- 
ples of maritime law, and thus rendered the equityof the subséquent lienholder 
the stronger. 

In Admiralty. 
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Carpenter de Mosher, for libellants, Conway and others. 

W. Mynderse, for libellant, the Phœnix Insurance Company. 

Choate, D. J. In both of thèse cases the steam-tug Frank G-. 
Fowler has been condemned to satisfy the claims of the libellants. 
They are both cases of tort, or damage caused to the tow by faults of 
navigation on the part ol the tug. In the case of Conway the cause 
of action grew out of the négligence and improper navigation of the 
tug on the sixth of November, 1880. In the case of the Phœnix Insur- 
ance Company it grew out of similar act of négligence on the twenty- 
fifth of November, 1880. The Phœnix Insurance Company filed its 
libel December 23, 1880. Conway and others filed theirs Décember 
24, 1880. Processes of attachment were issued upon the same, dated 
as of the dates of the libel, respectively, and they were served by the 
marshal on the twenty-fourth of December. There is nothing in the 
marshal's returns or in évidence aliunde to show that either process 
was in fact served bef ore the other. The tug has been released on an 
appraisement, and the deposit in court in the two cases of her appraised 
value — $4,500. The Phœnix Insurance Company has obtained a re- 
port of the commissioner in its favor for |6,383.33 damages. This 
report has been confirmed nisi and no exceptions hâve been filed. The 
libellant now applies for a final decree. The libellants Conway et al. 
having an interlocutory deoree in their favor, and a référence to oom- 
pute their damage, hâve not yet obtained a report of the commissioner, 
but their libel claims damages to the amount of $2,266.91, and they 
now resist the entering of a final decree in favor of the Phœnix In- 
surance Company which would absorb the whole fund in court, claim- 
ing that they are entitled to a priority of payment, and that the final 
decree in the case of the Phœnix Insurance Company should be only 
for such part of the fund as will remain after satisfaction of their 
damages. The Phœnix Insurance Company, on the other hand, claim 
that they are entitled to a priority in payment over the libellants 
Conway and others. 

The question of the proper order of payment of claims of the same 
class which constitute maritime liens against vessels has been the 
subject of much discussion, and there is considérable diversity in the 
practice in différent districts. The case which seems to bave settled 
the rule in this district, as between material men, is the case of The 
Triumph, decided by Judge Betts in 1841, (reported in 2 Blatchf. 
433, note.) He there held that where the fund was insufScient to pay 
ail the claims the libellants were entitled to be paid in the order in 
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whieh tlie -warrants of arrest were served on the vessel. That learned 
judge appears to hâve based this décision, partly at least, on the nature 
of a maritime lien as defined by him. Thus, he saj's : 

" The rneaning and efHcacy of a maritime lien is that it reiiders the property 
liable to tlie claim without a previous judgment, or decree of the court, se- 
questrating or condemning it, or establishing the demand as at common law, 
and the action in rem carries it into effect. Ingraham v. Phillips, 1 Day, 117 ; 
Barber v. Mintum, Id. 136. Thus the appropriation of the res to that end 
becomes absolute and exclusive, on suit brought, unless superseded by some 
pledge or lien of paramount order; and it accordingly results, f rom the nature 
of the right and the proceedings to enf orce it, that the first action which seizes 
the property is entitled to hold it, as against ail other claims of no higher 
character. Clerke's Praxis, tit. 44; Hall's Adm. Pr. 89; People v. Judges of 
New York, 1 Wend. 39. The lien, so termed, is in reality only a privilège to 
arrest the vessel for the debt, which of itself constitutes no encumbrance on 
the vessel, and bécomes such only by virtue of an actual attachment. Hall's 
Adm. Pr. tit. 44; Abbott on Shipping, part 2, c. 3, 142; 3 Kent's Corn. 169, 
170; People v. Judges of New York, 1 Wend. 39. Applying thèse principles 
to the case bef ore the court, the prosecuting creditors (except seamen suing 
for wages) are to be satisfled in the order in which the warrants of arrest were 
served on the property, whether the vessel in kind or her proceeds in court. 
Each action, with itsappropriate costs, cornes upon the fund according to the 
period of its commencement." 

Although this décision, and the reasoning on which it is founded, 
especially the remarks quoted above, received the approval of Mr. 
Justice Nelson in The Globe, 2 Blatchf. 433, (1852,) this rule, as to 
the order of payment among material men, has been disapproved 
by other admiralty courts, and it has heen held that the claims of 
material men intervening before a final decree are to be paid with- 
out référence to the dates of their attachments, in the inverse order of 
their création, without distinction, however, or préférence between 
those concurrently engaged in fitting the vessel for a particular voy- 
age. Tlie America, 6 Law Eep. (N. S.) 264; The Paragon, 1 Ware, 
322; The Fanny, 2 Low 608; The Brig Orner, 2 Hughes 96; The E. 
A. Barnard, 2 Fed. Eep. 719. The reason given for this inverse 
order of payment is the same that cdntrols in the case of successive 
bottomry- bonds and claims for salvage, that the latest benefit to 
the ship is a benefit to ail parties having a prior encumbrance thereon, 
including material men who hâve given her earlier crédit. This rule 
isinsisted upon in thèse cases as one founded in the necessityof com- 
merce, which gives the ship to her entire value, in case of necessity, 
whoever may be interested in her, as secnrity to the material man 
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giving crédit to her under those circumstances which, by the mari- 
time law, create a lien. It is a singular circumstance that, in the 
case of The Globe, Judge Nelson apparently makes this very considér- 
ation a reason for giving priority to the material man making the 
first attachment, although it would not seem to be a reason for adopt- 
ing such a rule of procédure. Thus he says : 

"It has been argued that this maiitime lien for supplies and material fur- 
nished at a foreign port is an abiding claim and adhères to the vessel, and 
may be enforced over ail claims of a like nature subsequently accruing in the 
course of her employaient., I cannot assent to this position.. On the con- 
trary, I am satisfled that the true rule upon the subject is that, in respect to 
maritime liens of this description, the party first instituting légal proceed- 
ings, for the pupose of enforeing his claim against the vessel, is entitled to 
satisfaction out of the proceeds of her sale. Upon any other view the vessel 
would afford no reasonable security to the merchant in making the advances 
or furnishing the necessary supplies, as, for aught he could know, the exist- 
ing claims against her might exceed her value. It is apparent that ,to give 
this maritime lien the efficacy claimed would greatly embarrass and obstruct 
the commerce and navigation of the country. It would deprive the master 
in distant ports of the means bf meetingthe exigencies of the service, because 
the vessel would furnish nô adéquate security for the necessary supplies or 
repairs." 

The learned judge then cites with approval Judge Betts' définition 
of a maritime lien, as an additional grOund for giving the préférence 
to the first attachment. I think* therpfore, it must be conceded that 
at least one of the grounds upon which Judge Nelson approved this 
rule of priority in the case of material men has no application what- 
everto cases of successive claims founded in tort; as, for instance, 
claims for damages by collision or négligence. In thèse cases the 
.creditors acquiring a lien are such ininvitum. There is no crédit given 
to the vessel. There is no considération of the necessities of com- 
merce requiring the security of the whole value of the vessel as a 
pledge for a henefit canferred upon the faith of it, to influence the déter- 
mination of the question of priority. As to the other ground on 
which this rule of priority is based, — the nature of a maritime lien,— 
in fact the sole ground on which the case of The Triumph appears to 
proceed, it must also be conceded that later cases of the highest au- 
thority in this country and in England hâve held "the meaning and 
efficacy of a maritime lien" to be something. very différent from a 
"privilège to arrest the vessel for the debt which, of itself, constitutes 
no, encumbranee on the vessel, and beconxes such only by virtue of an 
actual attachment" as it is defiued in the case of TIic Triumph. 
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Thus, in the caseof The Bold Buccleugh, 7 Mo. P.C. 284,— a case 
twice argued, — the court says : 

"A maritime lien does aot include or require possession. The word is used 
in maritime law not in the strict légal sensé in which we understand it in 
courts of common law, in which case there could be no lien where there was 
no possession, actual or constrnctive, but to express as if by analogy the na- 
ture of claims, which neither présuppose nor originate in possession. This 
was well understood in the civil law, by which tliere might be apledge with 
possession and a hypothecalion without possession, and by which in either 
case the right travelled with the thing into whosesoeyer possession it camé. 
Having its origin in this rule of the civil law, a maritime lien is well deflned 
by Lord ïenterden to mean a claim or privilège upon a thing to be carried 
into efEect by légal process; and Mr. Justice Story (1 Sumn. 78) explains that 
process to be a proceeding in rem, and adds that, wherever a lien or claim is 
given upon a thing, then the admiralty enforces it by a proceeding in rem, and 
indeed is the only court compétent to enforce it. A maritime lien is the 
foundation of the proceeding in rem — a process to make perfect a right iiicho- 
ate from the moment the lien attaches ; and whilst it must be admitted tnat 
where such a lien exlsts a proceeding in rem may be had, it will be found to 
beequally true that in ail cases where a proceeding in remis the proper, course, 
there a maritime lien exists, which gives a privilège or claim upon the thing 
t» be carried into efEect by légal process. This claim or privilège travels with 
the thing into whosesoever possession it may corne. It is inchoate from the 
moment the claim or privilège attaches, and wheh carried into efifect by légal 
process, by a proceeding in rem, relates back to thé period when it first at- 
tached." 

This définition of a maritime lien was commented on and apptoved 
in The Feronia, L. E. 2 Ad. & Ec, 72. Itis also approved to its full 
extent by the suprême court in The Rock Island Bridge, 6 'Wall. 216. 
In Ins. Co. V. Sherwood, 14 How. 363, Mr. Justice Curtis, speaking 
in a case of collision, says : "The loss was the existence of a lien on 
the vessel insured, securing a valid claim for damages, and the con- 
séquent diminution of the value of that vessel." ■ In the case of Thh 
Triumph no efficacy is given to the lien beyond the right of attaoh- 
ment on mesne process for the security of a debt of the owner. The 
cases he cites are some of them cases of attachment on mesne process, 
and he makes the maritime lien analogous to the- right of the creditor 
to make such an attachment, which, indeed, takes efEect Only upon the 
levy of process on the property. A similar suggestion, made or sup- 
posed to hâve been made by Dr. Lushington, in The Johann Friederich, 
(1 Wm. Rob. 37,) is commented on by the court, and disapproved in 
The Bold Buccleugh, ut supra, 282. And the distinction betwéen an 
attachment on mesne process which créâtes a lieiï only ùj^on the 
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seizure, and a proeeeding in rem in admiralty to enforee and give 
effeôt to an existing lien, is carefully pointed out by the suprême 
court in Léon v. Garcelon, 11 Wall. 189. 

In this state of the authorities I am unable to follow tlie case of 
The Triumph, as furnishing a rule for the order of payaient in a case 
of successive claims for tort, which seems not to be governed by the 
same reasons as to order of payment which apply to a case of several 
claims by material men. Nor is it possible to sustain the claim of the 
Phœnix Insurance Company to a préférence under authority of the case 
of The Triumph, even if that case were applicable to a case of succes- 
sive torts, because there is nothing to show that the attachment in its 
case was earlier than that in the case of Conway. Where several 
attachments are levied on the same property at the same time, the 
property attached is to be distributed among the several plaintiffs, 
if they recover judgments, as having an equal right thereto, and this 
rule seems to apply though the processes were delivered to the offioer 
at différent times. Gates v. Bushnell, 9 Conn. 630; Shove v. Dow, 
13 Mass. 629; Rockwood v. Varnum, 17 Pick. 289. Thèse returns 
of the marshal merely showing an attachment in eaeh case on De- 
\ cember 24th, there is no presumption from the différence in the dates 

' of the processes that one was served before the other. If the right 

to a priority dépends upon an earlier service, the timemay be shown 
by évidence extrinsic to the retiirn, though the return shows service 
on the same day. But a party claiming priority on this ground must 
make good his right by proof. Drake on Attr.ch. §§ 261, 264, 265, 
and cases cited. If, therefore, the case of The Triumph applies to 
this case, it would seem that both of thèse libellants would be enti- 
tled to share in the fund, by the application of the rules that govern 
similar cases of attachment on mesne process ; but, for the reasons 
already stated, I think that décision does not furnish the principle 
which Controls the présent case. 

If, then, the test of the time of service of process be rejected, by 
what principle of the maritime law is the case governed ? There are 
three possible théories of the case : (1) That the two parties be paid 
pro rata; (2) that the party suffering the first loss iras the prior 
claim; (3) that the party suffering the second loss bas the prior 
claim. 

I think there is no authority which would justify a pro rata dis- 
tribution of the fund. Judge Lowell, in the case of The Fanny, in- 
deed says that the gênerai rule in admiralty is that ail lienholders oj 
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like degree share pro rata in the proceeds of the res, -without regard to 
the date o£ their libels or suits, if ail are pending together. By '^lien- 
holders of like degree, " however, I tinderstand him to mean lienhold- 
ers who by the rules of the maritime law ai-e not, either from the 
nature of their claims or from the différence in time when they at- 
tached, entitled to any préférence over each other. I think the sub- 
séquent part of his opinion shows that he does not regard similar 
claims arising at différent times as liens of the same degree, since he 
distinctly approves the rule that material men are to be paid in the 
inverse order of the création of their liens ; and he approves the opin- 
ion of Judge Hall in The America, where it was held that a lien for 
damage by collision was of as high a character as the lien of a mîi- 
terial m an, and as between such claims they were to be paid in the 
order of their création. 

The argument for the, parties first suffering damage is that they 
acquired a lien on the tug for their damages; that this was a subsist- 
ing right or interest on the twenty-fifth of November, when the dam- 
mage of the other party occurred ; that it had not been forfeited or 
lost by lâches; that whatever right or lien the party suffering the 
second damage acquired in the tug was acquired subject to this existing 
right and lien; that as their lien was good and available even against 
a honafide purchaser without notice, so it must be good against a party 
aequiring any less interest than a purchaser; that the right of the 
party suffering the second damage cannot be greater than the right 
of a purchaser would be; that the reasons growing out of the neces- 
sities of commerce, which hâve led to the preferring of the last ma- 
terial man over the earlier ones, do not apply to successive torts, where 
the créditer is made such in invitum, and no crédit is given to the 
vessel ; that nothing bas happened to displace the earlier lien, and 
being earlier in time it has the stronger equity, It is true that the 
delay in libelling the vessel from November 5th to November 25th 
cannot, on the authorities, be regarded as lâches which will operate 
to extinguish the lien as against the vessel in favor of a purchaser. 
And the reason why the purchaser takes subject to the lien is that 
the purchaser takes by contract with the owner, and can take only 
the title which the owner has to convey, therefore he takes that title 
subject to ail existing encumbrances, including the lien created by the 
former marine tort, which, as shown by the above cases, is in the 
nature of a tacit hypothecation of the vessel, an encumbrauce upon 
v.8,no.5— 22 
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or diminution of the interest of the owner. But tlie right or intereet 
created in the injured party by the second marine tort does not 
dépend upon contract, but upon the principles of the maritime law 
relating to marine torts and their effect upon, or the claim that they 
creàte upon, the vessel. Now I think it is the established rule of the 
maritime law that for the torts of the master and mariners the vessel 
becomes bound to the injured party to the estent of the damage, A 
lien or taeit hypothecation is at once created and vested in the dam- 
aged party, subject to be defeated only by unreasonable lâches in 
bringing the proceeding in rem, by which alone it can be enforced. 
A party who bas already suffered such a damage bas such a lien or 
hypothecation of the vessel. He is to that extent in the position of 
an owner, — he has a quasi proprietary interest in the vessel. It is true 
he cannot, as an owner, control her employment or prevent her depart- 
ure on another voyage, except by the exercise of his right or power to 
arrest her for the in jury to himself, and in some cases the second 
injury may be dons before he has an opportunity to arrest her ; yet if 
her continued employment is not his own voluntary act, nor with hia 
own consent, it is his misfortune that the vessel in which he has an 
interest is used in a manner to subject herself to ail the périls of 
navigation. This use, unless he intervenes to libel and arrest her, is 
perfectly lawful as against him. If she is lost by shipwreok, of course 
his lien becomes valueless, and I think his interest is not exempted 
from this other péril to which the vessel is liable, namely : that she 
may become bound to afiy party injured through the torts of the 
master and mariners. The principle as to marine torts is that the 
ship is regarded as the offending party. She is liable in solido for 
the wrong done. The interest of ail parties in her are equally bound 
by this lien or hypothecation, whether the master and mariners are 
their agents or not. In the case of The AUne, 1 Wm. Eob. 118, Dr. 
Lushington says : 

"I am also of opinion that neither the mortgagee nor bottomry bondholder 
could be a competitor with the successful suitor in a cause of damage, and for 
this reason that the mortgage or bottomry bond might and often does extend 
to the whole value of the ship. If, therefore, the ship was not flrSt liable for 
the damage she had cecasioned, the person receiving the injury might be 
wholly without a remedy, more especially where, as in this case, the damage 
is done by a foreigner, and the only redress is by a proceeding against the ship." 

Commenting on this décision in the case of The Bold Buccleugh, ut 
supra, the court says : 
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" In that case there was a bottomry bond bef ore and after the collision, and 
the court held that the claim for damage in a proceeding in rem must be pre- 
ferred to the flrst bondholder, but was not entitled against the second bond- 
holder, to the increased value of the vessel by reason of repairs effected at his 
cost. The interest of the first bondholder taking efEect from the pexlod when 
his lien attached, he was, so to speak, a part owner in interest at the date of 
the collision, and the ship in which he or others were interested was liable to 
its value at that date for the injury done, without référence to his claim." 

I think the same principle is applicable to a prior lienholder, who, 
by the tort of the master and mariners, has become, so to speak, a part 
owner in the vessel. His property, the vessel, though not by his own 
voluntary act, has been used in commerce. That use was not tortious 
as to him. It is subject in that use to ail ordinary marine périls. 
One of those marine périls is that it may become liable to respond to 
another party injured by the négligence of the master and mariners. 
No exception to the liability of the vessel, exempting the interests of 
parties interested in the ship, has been established by authority. To 
create such exceptions would greatly impair and weaken the security 
against négligent navigation, which the rule of liability of the vessel 
is at least partly designed to promote. Since the act of congress, 
paesed in 1851, limiting the liability of ship-owners, their personal 
liability is in most cases of marine tort unavailable. That act itself 
implies that by the rule of the maritime law the party injured by a 
collision or other tort of the master and mariners has an uriquestioned 
lien on the vessel in solido. In The America, ut supra, Judge Hall 
says: 

"In short, ail parties except seamen, holding ordinary maritime liens upon 
a vessel, are to some extent treated as thougli they had a proprietary interest 
in the ship; and their interests, whatever they may be, are subject to ail liens 
which the necessities of the ship, or a collision caused by the carelessness or 
misconduct of those in charge, may subsequently impose." 

For the reasons above stated, I think this is the true rule of the 
maritime law ; and, applying it to the présent case, the interest or lien 
of libellants Conway and others in the vessel was not exempt from 
becoming liable, like ail other interests in the tug, to the lien of the 
party subsequently sufïering damage by the tort of the master. The 
case has thus been considered without référence to the circumstance 
that the libellants Conway and others had an opportunity to libel the 
tug before she left this port upon the towing voyage, out of which the 
second cause of damage arose. While this failure to arrest the vessel 
was not lâches operating to forfeit their lien, it yet gives the subse- 
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quent lienhnlclev a stronger equity, since the first lienholder, in suffering 
her to go without arrest, clearly took the chances of her incurring new 
liabilities, according to the principles of maritime law, and in a sensé 
may be said to hâve consented to her being employed in another 
towage service, ont of which they must be held to bave understood 
that such a claim for damage might grow. 

On thèse grounds a decree will be entered for the payment of the 
fund in court to the libellant the Phœnix Insurance Company, in part 
satisfaction of its damages, unless an appeai be taken within thetime 
prescribed by the rules of the court. 



The Frakk G. Powlbb. 

(Distriet Court, S. D. New York. April 30, 1881.) 

1. Canal-Boat in Tow of Tug on Long Island Sound — Sbekino Shblteb in 
8T0BM Want of Anchob — Négligence— DiHBCT Damage — Cuttino Boai 
Adbift Scarcitt of Fuel— Admission in Pleading. 

Where a tug, having in tow a canal-boat loaded with coal, started from New 
LondoE for New York in November, the weather being fair and tlie sea smooth, 
and when ofl tlie westerly end of South Sand shoal waa compelled to seek shel- 
ter on account of an increasing easterly storm, the boat becoming unmanagea- 
ble and having broken her tiller, and put in under the lee of Duck island about 
2 o'clock p. M., where she circled round and round to avoid drifting ashore, the 
boat having no anchor, and that of the tug being too small to hold both vessels, 
and although she waa in a saf e place, and the storm had not abated, resumed her 
course about midnight for New Haven, but was socn compelled to eut the boat 
adrift, after taking her master and his baggage aboard, and the boat was found 
by her master the next day in Guilford creek, uninjured, in charge of aalvors, 
who had found her in Guilford harbor, and brought her in and supplied her 
with an anchor, but she subsequently dragged her anchor in a southerly storm, 
and was badly strained by getting across the channel, — 

Rdd, on the évidence, that the master of the boat used reasonable diligence 
and good judgment in trying to secure and protect his boat from injury after 
she was discovered in the possession of the salvors, and that the subséquent 
damage was not caused by his négligence, and that such subséquent damage 
was the natural and probable resuit of her being cast adrift by the tug; that 
the want of an anchor, even if a defect in the equipment of a canal-boat 
on Long Island sound, was fully supplied by the one furnished by the salvors. 

AUo héld, on the évidence and pleadings, that the cause of the tug leaving 
the lee of the island was not due to the change or threatened change of wind 
to the southward, but to her scarcity of fuel, which was not suflScient to allow 
her to reach New Haven if she remained there longer, and that the want of an 
anchor on the boat did not contribute to diminish the supply of fuel, as the sit- 
uation was such that the tug could not hâve safely allowed her Ares to run 
down ; that it was clearly négligence in the tug to attempt to tow a loaded 
canal-boat from New London to New York, at that season of the year, with so 
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short a Supply of coal that in case of accident or stress of weathèrshe could not 
lie over under steam, in a place of shelter, in the course of her voyage, for the 
space of something more than 10 or 12 hours ; and that to this négligence was 
due the abandonment of the boat, and the damage which followed ; and the 
tug, being -whoUy in fault, is liable therefor. 

Where the testimony showed that bef ore the tug changed her course f c Duck 
island, and at a point where she could hâve made Saybrook harbbr, the sea 
became so rough that she could not safely continue her voyage, — 

HM, that the subséquent disaster and damage were attributable to the tug's 
failure to take shelter in Saybrook harbor, which she ougAt, under the circum- 
stànces to hâve done ; and that ou this ground also the libellants are entitled 
to a decree. 

In Admiralty. 

Cappenter dt Mosher, for libellants. 

Beehe, Wilcox é Hobbs, for claimants. 

Choate, D. J. This is a suit brought by the owners of the canal-boat 
Lockport to recover damages alleged to hâve been sustained by the 
canal-boat and her cargo through the négligence of those having charge 
of the steam-tug. The steam-tug was engaged to tow the canal-boat 
from New London to New York. Tbey left New London about 7J or 
8 A. M. on the fourth day of Nevember, 1880. The canal-boat had on 
board 210 tons of pea coal and coal-dust. Her carrying capaeity was 
about 325 tons. She was loaded by the stern, drawing about five feet 
forward' and seven and a half feet aft. When they left New London 
the canal-boat was along-side. When they got out of the river she 
was dropped astem upon a hawser. When they left the weather was 
fair, with the wind from east to north-east, blowing moderately, They 
went to the south of Bartlett's reef, and thence by the channel to the 
south of Long Sand shoal. Before they reached the west end of Long 
Sand shoal, the wind and sea had risen so that the canal-boat became 
unmanageable, yawing so much that she puUed the tug around into 
the trough of the sea. The wind was then about east, and the tide 
was eetting also to the westward. One of the questions in the case 
is at what part of the passage the wind and sea thus rose ; but there 
is no controversy that this was the state of the case when they reached 
the west end of Long Sand shoal. From that point the pilot of the 
tug tliought it necessary to seek a place of shelter, and he changed 
his course to go under the west side of Duck island, which affords 
a lee, with an east wind, and which was the nearest place of shelter 
from the vicinity of the west end of Long Sand shoal. They reached 
the west side of Duck island about 2 o'clock in the afternoon. Be- 
fore reaching Duck island, but whether before or after they changed 
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their course for that place it is almost impossible on the évidence to 
détermine, the tiller of the canal-boat broke close to the rudder head, 
thus increasing greatly her unmanagebleneBS. The libellant testifies 
that this was after they turned to go in tinder Duck island ; that the 
tiller was lashed at the time, and he was forward attending to putting 
on the hatehes, which had become necessary, because in going in 
towarda Duck island the boat was exposed to a cross sea, and more 
liable to ship water on her deek. Great doubt is, in my judgment, 
thrown on his testimony as to the time when the tiller broke by the 
other testimony in the case; but, in the view which I hâve reached 
as to the subséquent incidents of the voyage, this point is not mate- 
rial. The storm had become very violent by the time they got under 
the lee of Duck island, but this afforded them a safe place of shelter 
as the wind then was. On reaching this place they anchored. It 
was then found that the canal-bpat had no anchor. With the tide 
then running there was a current setting towards the shore, which 
was about two miles distant, and the anchor of the tug was found 
insufficiçint to hold. both tug and canal-boat, and they dragged slowly 
towards the shore, so that it was necessary to work out and anchor 
again, which was done. As they still dragged, they abandoned the 
plan of lying at anchor, and circled round and round, keeping under 
the lee of the island. They kept this up till some time in the night, 
not later than 2 o'clock a. m. of November 5th, when they started out 
for New Haven, the tug towing the canal-boat astern by two or three 
hawsers. The testimony of some of the witnesses is that they left 
the shelter of Duck island to go to New Haven about 2 o'clock. It is 
also testified that they arrived at New Haven at 4 o'clock in the 
morning. There is a mistake in one or the other of thèse times, 
because it seems not possible that they could hâve made the passage, 
about 17 miles, in two hours, especially as the tug was enoumbered 
by the canal-boat during the first part of the passage, estimated vari- 
ously by the witnesses from one mile to three or four miles. The 
pilot of the tug testifies that during the first pari; of the voyage from 
New London, when they had no great difSculty in towing the canal- 
boat, they made about three miles an hour. ïueir progress must 
hâve been, much slower while towing her from Duck island, with a 
very rough sea, and no tiller to aid in steering the canal-boat. It is 
not, however, material whether they left Duck island as late as 2 
in the morning or as early as midnight. I think on this point the 
statement in the answer that they left about 10 minutes after 12, 
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midnight, is probably correct. After getting out into tbe sound, 
Komewhere between a mile and three or four miles from their placé 
of shelter, they cast the canal-boat adrift, taking her master on board 
tbe tug, with his peraonal effeets, and the tug proceeded to New 
Haven. I think the testimonyiuUy sustains the claim of the ownérs 
of the tug that wben they cast the canal-boat adrift she wâs so 
unmanageable from the eombined efifect of the severity of the storm 
and her want of steering gear that it was impossible to tow her longer 
with safety to the tug. I think, also, the évidence shows that when 
they started with her for New Haven from under Duck island, the 
pilot and the master of the tug expected to be obliged to cast her 
adrift in the sound, and not to be able to tow her into New Haven. 
Whether they intended, when they started, to eût her adrift or not, 
it was a resuit obviously likely to happen in her condition, and with 
the wind and sea as they then were. 

One of the principal questions in the case is, what was the reason 
that compelled or induced those in charge of the tug tô go out from 
under the shelter of Duck island in the violent storm then raging in 
the night-time, instead of waiting where they were tiU the storm 
should subside, or until daylight should come, when many opportuni- 
ties of relief were likely to be offered to them ? It is the claim of thè 
libellant that the sole cause of their thus going out and exposing the 
tow to this danger was that ih^é tug's fuel was so far exhausted that 
they could not remain longer without running the risk of getting out 
of coal before they could reach New Haven. And it is alleged as one 
act of négligence on the part of the tug, leading to the disaster, that 
the tug had not a sufficient supply of coal on leaving New London. 
This point will be hereinafter considered. The next morning the 
master of the canal-boat went in search of his beat. FoUowing the 
shore westward he found that she had drifted into the mouth of Gruil- 
ford harbor, and had been rescued by parties discovering her there 
and brought into Guilford creek, where he found her in charge of the 
salvors who had brought her in. She was apparently uninjured, and 
lay there in a narrow channel, anchored with an anchor which the 
salvors supplied her with. Up to this time her owners had sus- 
tained no actual damage by her being cast adrift on the sound, except 
the amount due the salvors, which was the very reasonablo sum of 
$100, which Bum they demanded, and which the owners of the canal- 
boat hâve paid. It is the claim on the part of the tug that the dam- 
age afterwards sustained, which was caused by her getting across the 
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narrow channel, and being thereby strained and hogged, is tô be 
attributed to the fact that she was not equipped with an anchor, and 
to the négligence of her owners in not sooner getting her ont of the 
dangerous place in whîch she was lying, or in not finding for her in 
Guilford creek a safer place to lie in ; and that this subséquent dam- 
age ia not properly attributable to the casting of her adrift on the 
sound, even if the tug is responsible for the damages direetly arising 
from so leaving her adrift. No doubt it was incumbent on the mas- 
ter of the oanal-boat.who was also one of the owners, to take ail 
reasonable measures for the prompt rescue of his boat from the per- 
lions position in which she had been put. But, without going at 
length into the évidence, it is enpugh to dispose of this point to say 
that upon the proofs he acted with diligence and roasonably good 
judgment in his endeavors to rescue her, but before he could succeed 
in doing so a severe southerly storm came on, whioh drove the sea 
into Guilford creek, caused her to drag her anchor, and was the 
means of her getting across the channel, so that when the tide fell 
she was badly injured, her center sinking down some three feet as 
she lay across the channel, with her bow on one bank and her stem 
on the other. Upon his discovering her in Guilford creek, her master 
returned to New Haven and endeavored to get the aid of a small tug 
which should be able to enter Guilford creek and tow her out. It is 
évident that the Fowler could not do this. She drew too much water 
to enter the creek. And it is évident, also, from the testimony of the 
master of the canal-boat himself, that he knew this, and did not ex- 
pect or ask the captain of the tug to render this service, and that ail 
the further aid he looked for, if any, from the Fowler was to tow her 
to New York after he had succeeded in getting her out of Guilford 
creek and had brought her to New Haven, which he gave the captain 
of the tug to understand that he was going to do. Nor does the évi- 
dence sustain the contention of the claimants that there was any 
safer place for the canal-boat to lie in, in or near Guilford creek, 
than that in which the salvors put her and where her master found 
her. As to the want of an anchor, assuming that a canal-boat upon 
a ■Voyage from New London to New York is hnseaworthy if she bas 
no anchor, which is the contention of the claimants, — although there 
is a very considérable weight of évidence in the case that a custom 
or usage has grown up for the tug to carry ground-tackle enough to 
hold herself and the tow in case it becomes necessary to anchor, and 
for this class of coal-boats navigating the sound to go without an- 
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cùors^— -yet it appears to me that this defect in the equipment of the 
canal-boat, if it was one, was fully supplied by her being fumished 
with an anchor by the salvors. That anehor was at least as heavy 
as anchors usually carried by canal-boats having anchors, and there 
is no rule of law nor any usage shown requiring a canal-boat to bave 
more than one anchor. At the time she got across the channel she 
was properly equipped with an anchor. The fact that before that 
she had none is therefore immaterial. Her drifting into Guilford 
harbor, being rescued by salvors, and being temporarily anchored 
there, in a dangerous place, were ail natural and probable consé- 
quences of her being cast adrift on the sound. If, therefore, the tug 
is found responsible for so casting her adrift, she is liable to thèse 
subséquent damages. 

It is charged, also, by the olaimant that the canal-boat's want of an 
anchor, while they were under the lee of Duck island, in some way 
was the cause of the damage which she suffered, or contributed to it. 
It ÎB argued that the tug had an anchor which would hold herself, 
and that this was ail she was bound to hâve ; that if the canal-boat 
had had an anchor sufiBcient to hold her, there would hâve been a 
saving of fuel, and both vessels could bave lain there safely at anchor 
till the Btorm abated. Even if the canal-boat had had such an anchor, 
there would bave been no saving of fuel, unless the tug, while lying 
there at anchor, had let her steam run down or her fires go out. But 
the situation was such that it would neither hâve been safe nor pru- 
dent for the tug to do this. For the time being the position was safe, 
but with a change of wind to the southerly, which certainly was pos- 
sible at any time, the island would cease to afford a lee ; nor would it 
be prudent, with a strong current setting on shore and a storm raging 
outside, to hâve trusted tug or canal-boat to even apparently good 
anchorage without the means of aid by steam in case the ground 
tackle should prove insufficient. For thèse reasons I think that the 
want of an anchor on the canal-boat, at that time and place, neither 
caused nor contributed to the running down of the tug's fuel, nor to 
the subséquent disaster, if that disaster was caused by the tug being 
compelled to leave her shelter by want of fuel. On the other hand it 
is claimed, on the part of the libellant, that the want of a proper 
anchor and ground-tackle on the tug, to hold both tug and canal-boat, 
was a fault on the part of the tug which caused or contributed to the 
subséquent disaster. I think there is as little basis for this claim as 
for the claim that it was the want of an anchor on the canal-boat 
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that caused the damage. There is great doubt on the testimony as 
to the size aud weight of the tug's anchor. ïhe libellant testilies that 
he Hinself handled it alone and threw it overboard, and he estimâtes 
its weight at 75 pounds. On the point of his handling it alone he 
is seriously contradicted, and I am unable to find this fact proved on 
his uncorroborated testimony. On the other hand, the testimony of 
those on the tug is that it weighed from three to four hundred pounds. 
The proof is, however, that though the holding ground there is good, 
it was insufficient to hold the tug and this partly-loaded canal-boat. 
I should hâve little difficulty in finding this an insufficient equip- 
ment for a tug towing canal-boats in the sound, if this want of a 
heavier anchor had anything to do -with the subséquent disaster; 
but I think it had not. For the reasons given above, even if the 
anchor had beld, the tug could not safely hâve let her steam run 
down in that situation, nor hâve safely remained there after her fuel 
■was 80 far exhausted that she could not proceed under steam to New 
Haven, the nearest port of safety. She certainly did not go out from 
under t)uck island because she could not anchor there. She had no 
difficulty in. steaming round and keeping under the lee of the island, 
and might bave continued to do so, if she had had fuel enough, till 
the next day. While she did so she and her tow were safe. 

Coming, then, to the question why the tug left the shelter of Duck 
island at the time and under the circumstances in -which she did, 
the effect of the évidence in the case clearly is that she left then be- 
cause her supply of coal was so nearly exhausted that she could not 
remain there longer without incurring the danger of her coal giving 
out before she could reach New Haven, which was the nearest place 
at which coal could be obtained. The only other theory advanced on 
this point is that urged by the counsel for the claimants, that she went 
out because there were indications that the wind was hauling more 
to the southward, and if it had done so the west side of Duck island 
would hâve ceased to furnish a lee, and that it was therefore unsafe 
to remain longer. There is no évidence whatever to sustain this the- 
ory, except the testimony of Captain Meyers, the master of the tug. 
The testimony of this witnesa is to be received with great caution. 
Not only is he interested to justify his conduct, but it appears that 
ever since the disaster, in November, 1880, till the time of the trial, 
in February, 1881, he had been employed by lUe owaer of the tug in 
preparing the defence, in the case, and he manifested upon the trial, 
a great deal of earnestness in behalf of the defence. So vital a point 
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as this in justification of tlie tug would, it seems, if true, hâve been 
set up in the answer, which was filed December 30, 1880. Yet not 
only is it not set up in the answer, but, on the contrary, the answer 
virtually admits that they left Duck island when they did because 
their coal was getting exhausted. Thus the answer states — 

" ïhat it was then found that the supply of coal necessary to rùn the enginCs 
of the tug was being rapidly consumed, and that the nearest point to replenish 
the said coal was at New Haven; that In this emergmoy it was deemed'to 
be the most prudent course to tow the said barge out into the sound, where 
there would be a better chance of her being picked by some other vesssel or 
steamer, and at 12 o'clock and 10 minutes, midnight, of November sixth, [flf th,] 
the said tug and tow left the lee of the said island and proceeded for New 
Haven, in hopes that with a fair wind and tide she would be enabled to tow 
the said barge into New Haven, or some other place of ssrfety," etc. 

It seems to me quite inconsistent with this answer now to claim 
that there was any other reason for leaving the lee of the island, 
at a time and under circumstances almost certainly involving the 
risk of the loss of the tow, than the want of coal. Moreover, the 
pilot, Clifford, who was examined before the trial, and whose exam- . 
ination Captain Meyers attended, gives no testimony whatever tending 
to show that an apprehended change of wind had anything to dw 
with their leaving the lee of the island. On the contrary, his testi- 
mony strongly confirma the libellant's charge that they left for want 
of coal. If anybody would hâve known of the fact that they left 
because of a change, or threatened change, in the wind, if that were 
80, it was Clifford, the pilot, who was the person actually having 
charge of the navigation of the tug. It is inconceivable that if 
Captain Meyers, at the time of Clifford's examination, had, this 
point in his mind, and believed that the change, or threatened change, 
of wind was the reason for the movement, that he should not hâve 
attempted to prove the fact by the testimony of the pilot. Clifford 
is a disinterested witness, having no known bias in the case, unless 
to justify himself in his conduct of the voyage, and his testimony, 
where it makes for the libellant, is entitled to great weight. The 
testimony of the other persons on the tug, so far as it goes, aids the 
libellant on this point. They heard the matter of the want of coal 
tâlked about. One of them, a deck hand, called as a witness for 
the libellant, does indeed testify to having overheard the pilot say 
that there were indications of the wind hauling more to the south- 
erly. There is no confirmation of this by any other witness. Even 
if it were said, I am satisfied, from the testimony of the pilot, that 
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the indications of a change of wind were not so decided, or so threat- 
ening, as to hâve operated on his mind as a ground for leaving the 
lee of the island when they did. I think, however, from the whole 
course of the trial, the state of the pleadings, and the testimoiiy, that 
this pièce of évidence first suggested to Captain Meyers, and his very 
astute counsel, the idea of setting up the justification of a change, 
or threatened change, of wind. Captain Meyers testified only to a 
change to E. by S., which still left the west aide of the island a safe 
lee, and to indications of a further change. It is very easy for an 
interested witness to bring himself to believe that he noticed indica- 
tions of a change of wind, but it is not satisfactorily shown that 
the tug and tow could not safely hâve waited, notwithstanding such 
indications, till the threatened change came in fact. When the 
island ceased to afford a lee, they would be no worse off thau they 
were the moment they came out from its shelter. One circumstance 
of great weight against the tug is that, while they were under the lee 
of the island, they took coal from the canal-boat for the use of the 
tug. It was carried across in pails, only a small quantity, but ail 
that the canal-boat had suitable for the use of the tug. This was a 
most absurd thing to do, unless the tug was getting very short of 
coal. Captain Meyers' testimony as to the amount of coal on board 
is also very conflicting. He first testified that they probably had 
seven tons when they left New London. The tug used about four 
tons in 24 hours. This would hâve left at least four tons, or 24 
hours' eupply, when they left Duck island. In another part of his 
testimony he says they then had enough for 12 hours, which would 
be but two tons. An ingénions attempt is made, by the testimony of 
witnesses as to the amount of coal taken on board before leaving 
New London and at New Haven, and the number of hours the tug 
ran without coaling afterwards, to show that she must hâve had a 
good supply of coal on board when she left the island. Such évi- 
dence is always liable to involve some error in a mistakeu estimate 
of amount, or the misrecoUection as to détails, of some one of sev- 
eral witnesses, when examined a considérable time after the event. 
It is not sufficient to overcome the admissions of the answer, and the 
overwhelming weight of testimony, that it was this urgent necessity, 
and nothing else, which oompelled the tug to take the desperate haz- 
ard of towing this disabled boat out into the sound on that stormy 
night. 

Assuming this fact, then, as proved, the question is whether it is 
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négligence in a tug taking a loaded canal-boat in tow from New Lon- 
don for New York, at an inclement season of the year, to bave so 
short a supply of coal that in case of accident or stress of weather 
she could not lie over under steam in a place of shelter, in the course 
of the voyage, for the space of something more than 10 to 12 houra. 
I hâve no hésitation in holding that this is négligence. Such acci- 
dents are ordinary incidents of such voyages, and should be provided 
against. This want of coal was the immédiate cause of the abandon- 
nient of the canal-boat and of the damage ensuing therefrom to her 
owners, and on this ground the tug must be held liable. It is sug- 
gested by claimant's counsel that the tug was not responsible for 
the breaking of the tiller of the canal-boat, and that this was the cause 
of the disaster. It does not appear that the tiller was not a good 
and proper tiller, and the violence of the sea fuUy accounts for its 
breaking. This was not the fault of the tug unless she was at fault 
in exposing the canal-boat to such a sea-^a point to be presently con- 
sidered. But if the tug was not at fault in thia respect, yet, undoubt- 
edly, after the canal-boat was disabled, she was bound to use reason- 
able care in protecting her from the effeets of the injury she had 
Bustained, and was not justified in being provided with so small a 
supply of fuel that she could not meet so common an emergency as 
a détention of 12 hours by reason of an accident to the to/r. It ap- 
pears that the captain of the tug intended when he left New London 
to go into New Haven for coal. This seems to hâve been a violation 
of his agreement to tow the canal-boat to New York, which, in the 
absence of an understanding that he was going into an intermediate 
port, bound him to go directly to New York. The pretenee of a cus- 
tom of tugs with tows bound from New London to New York stopping 
at New Haven bas no foundation in the évidence. But whether the 
supply of coal was intdnded for New Haven or for New York, it was 
clearly insufBcient. 

Another point made against the tug, that when they reached the 
east end of Long Sand shoal it was so rough that they were bound to 
go into Saybrook for shelter, is also, I think, made out by the évi- 
dence. The testimony of the libellant on this point is strongly sup- 
ported by that of Clifford, the pilot. Neither the pilot nor the cap- 
tain had any expérience in towing loaded canal-boats on the sound, 
and the reason that Clifford gives for not going into Saybrook is that 
he was bound for New Haven. It was évident that he had little, if 
any, knowledge of Saybrook harbor and the outrance to it. Their 
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testimony as to the prudence or imprudence of keeping on their course 
along the South, channel to the south of Long Sand shoal, instead of 
going into Saybrook, is entitled to little weight on account of their 
■want of expérience. But on the question ■whether, when they were at 
the point at which they should change their course to go in there, the 
wind and sea had tisen so as to make it very dangerous to proceed on 
their course, the prépondérance of the évidence is against them. This 
point being estàblished, ail the subseq[uent disaster and damage may 
be attributed to this failure to take shelter in Connecticut river, as 
their cause, and on this ground also the tug is liable. 

Other points made on the trial may be very briefly noticed, The 
weight of évidence does not sustain the claim of the libellant that 

, the wind and sea had risen so much when they came out of the river 

that the canal-boat was dropped astern because it could not be safely 
towed along-side. On the eontrary, I think the évidence is that it was 
then f air weather and that the sea was smooth, and so continued for a 
considérable time. Therefore, the point made that they were bound to 
turn back at the mouth of the river is not sustained. I think, also, it is 

t not made out to hâve been imprudent, as the weather then was, for 

the tug to proceed to the southward of Bartlett's reef instead of t'aking 
the Two Tree island channel, which some of the witnesses, experi- 
enced pilots, seem to prefer; nor, if the weather had continued fine 
when they reached the east end of Long Sand shoal, that it would 
havç been fatally imprudent to bave taken the channel to the south 
instead of the north of that shoal. Nor is it made out that the canal- 
boat could hâve been safely beached in the vicinity of Duck island, 
or that an attempt to do so would, under the ciroumstances, hâve 
been an act of prudence. But, on the two grounds above stated, there 
must be a decree for the libellant, with costs, and a référence to com- 
pute their damages. 
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Glotbe V. Ames. 

iOireuU Court, D. Maine. 1881.) 
L PiJBLTC Saib of Comdbmsed Vesselt-Pubchasb bt Mastek— RATiFrcATrow 

BY OWNBBS. 

A. owned nlne-sixteenths of s brig, B. and C. each one-eighth, and otlier 
parties the balance. While on a voyage with A., as master, the brig was dam- 
aged by a stonn, and on report of the surveyors was condemned, and by order 
of the master sold for whom it might côncern at public auçtion. A. , through a 
third party acting in his behall, becàme at the sale the purchaser of the brig. 
B., as the agent of A., afterwards sold the brig to C, who sold her to the de- 
fendant, against whom A. brought an action of replevin for the brig. Hdd : 

(1) That such ptirchase by the master, though made through another, wa» 
tnvalid, and did not divest the other owners of their interest, unless sùbse- 
quently ratifled by them. 

(2) That B. and C. had ratifled and conflrmed the sale, the one by selling 
and the other by purchasing the brig as the property of the plaintifl.-with 
knowledge of the indirect purchase by A. at the sàle, and the conséquent 
invalidity of his title. 

(3) That as the défendant claimed title through B. and C, and claimed 
no rights under the other owners, it was immaterial in this action whether the 
latter had ratifled the sale ornot. 

2. Bma bt Ageni>— Adtbrsb Iktbrbst — Rkvocatioh of AnTHoBirr — Lœn— 
Waivbk. 

A. was indebted to the flrm of B. & Co., composed of B., C, and X., for ad- 
vances on the brig's account, and B. was înrtlvidually responsible to the flrm 
for the debt. B. held a power of attorney from A. " to transaot any and ail 
business in relation to my property and interest, to sell, transfer, and deliver 
such of my property to such persons and for such sums and on such terms as to 
him, my said attorney, may appear propeir and expédient, and to make and 
exécute ail neccssary bills of sale and acquittances therefor." This was given 
by A. when hc expected to be absent from the country, and the agency was 
created solely for his own advantage, and was not intended to be coupled with 
any interest or as security to the attorney. Acting under this power of attor-^ 
ney, B. sold the brig at private sale to C. for her full cash value, and the amount 
was credited to A. on the books of the firm. C. afterwards sold the brig at 
public auction, to the défendant, who was présent at the sale and heard A. for- 
bid the sale and daim the brig as his property. In replevin by A. against the 
défendant for the brig, fidd, — 

(1) That B., as agent, in thus disposing of the vessel to 0. to pay a flrm debt 
for which he was individually accoun table, was acting in a malter in which his 
own Personal interests were in conflict with the interests of the plaintiff, and 
the sale was therefore invalid. 

(2) That, if the adverse interest of the agent did not invalidate the sale, it 
was invalid for the reason that the power of attorney had been revoked, as to 
the brig, before the sale, by a letter of the plaintiŒ to B. and C. , directing them 
as to the place and manner of keeping the brig until his return from abroad. 

(3) That C, being cognizant of the power of attorney and the letter of revo- 
cation, could acquire no title by the sale, and the défendant, having received 
notice of the plaintiff'g claim, could hâve no better rights than C. to the brig. 
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(4) Thaï the défendant acquired no lien upon the vessel, either for those 
repairs made by order of C. or for those made by himself as her owaer, or for 
the dockage of the vessel. 

(5) That the purchase of the vessel by the défendant from C, by bill of sale, 
with covenants of warranty of title, and afterwards taking possession of her, 
claimiug absolute ownership, and dealing with her in ail respects as his own, 
was a waiver of any lien for repairs done by C.'s order, if any such lien ever 
existed. 

Washington Gilbert and Wm. L. Putnam, for plaintiff. 

A. P. Gould and S. C. Strout, for défendant. 

Fox, D. J. On the seventh day of June, 1880, the plaintiff sued 
outthis writ of replevin for the huU, spars, sails, and rigging of the 
brig J, M. Wiswell, then in the sbip-yard of the défendant at Eock- 
land, in this district, where she was undergoing repairs by the défend- 
ant, who claimed title thereto by purchase at a sale by auction of 
the brig, by William H. Glover, on the first day of May, 1880. This 
vessel, under the command of the plaintiff, sailed from Havre in May, 
1878, bound for Montevideo; the next day she met with bad weather, 
sprung a leak, and was taken into Dartmouth, England, where she 
was voluntarily run ashore to save the cargo, She was, by so doing, 
badly strained, and after discharging her cargo, and tbree surveys 
upou her, she was, on the report of the surveyors, condemned and 
sold, August 23d, for whom it might concern, at publie auction, and 
was struck off to the plaintiff for 4*^25. At the time of the disaster 
the plaintiff owued nine-sixteenths of the brig, and E. K. and W. H. 
Glover, his brothers, each one-eighth, the balance being owned in 
Boston. The vessel was sent by the plaintiff to Eockland in charge 
of the mate. She arrived there in Oetober, the plaintiff remaining 
in England to effect a settlement of the gênerai average with the 
owners of the cargo. 

The first question which arises is as to the effect of this sale, made 
by order of the master at Dartmouth, upon the interests of the other 
owners, the master having at the sale become the purchaser. It is 
not questioned by the learned counsel that a sale made under such 
circumstances does not divest the interests of the other owners unless 
ratified by them, which it is claimed was done by them in the 
présent instance. The plaintiff, after the sale, did not inform the 
other owners how the sale was effeeted, but he did communicate to 
them the faet that he had become the owner of the vessel and of his 
claim as her sole owner; and it is not disputed that E. K. and W. H. 
Glover afterwards, by their conduct and déclarations, by E. K. 
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selling the vessel as the property of the plaintiff and William H. 
purchasing the same at such sale, ratified and conârmed the sale, 
if they are to he deemed cognizant of the fact that the plaintiff was 
himself the purchaser. The statements of each of thèse parties is 
that, while he understood that the plaintiff had purchased the vessel 
and sent her to Eockland as his individual property, he did not know 
that the pla,intiff purchased her himself at the auction, but under- 
stood She was purchased by some third party, from whom the plain- 
tiff afterwards obtained his title, and that such purchaser, having 
by his purchase in his own behalf obtained a valid title at the auc- 
tion sale, could afterwards convey such title to the plaintiff, 

It appears from the testimony of both E. K. and W. H, Glover 
that Parker, the mate, on his return in the vessel, informed him of the 
sale. E. K. says Parker told him "Charles had bought her; she 
was sold at auction, and a friend had bought her for him, and Charles 
had got her from him. " W. H. Glover's statement is similar to E . K. 's, 
with the addition "that he thinks Parker said that the purchaser 
bought her in for Charles.'' From their testimony the court enter- 
tains no doubt that both thèse witnesses understood that the pur- 
chaser at the auction sale was acting in behalf of Charles, and for his 
benefit, and that Charles thus, through the intervention of a friend, 
became at the sale the purchaser of the brig. Such a course is as 
clearly inoperative to divest the title of the original owners as a 
direct and open purchase by the master. He cannot indirectly thus 
accomplish that which the law forbids his doing directly, and E. K. 
and William H. Glover, therefore, are chargeable with knowledge of the 
invalidity of plaintiff's title, and they must be held to hâve volunta- 
rily assented to and confirmed it, knowing it was thus invalid. It is 
quite probable that at the time they thus ratified the sale they 
believed the plaintiff had purchased the vessel through a third party 
as his agent, and did not suppose that he himself was the purchaser ; 
but whether the purchase was by the plaintiff himself, or through 
a third party, is of no conséquence. In either case it was of no valid- 
ity against the prior owners unless it was afterwards sanctioned by 
them. 

E. K. and W. H. Glover, after they were informed that the plaintiff 
had illegally purchased the vessel, might ratify the sale, if they chose 
so to do, and their subséquent dealings with her as solely the property 
of the plaintiff must debar them from ever after asserting any inter- 
est in her. 

v.8,no.5— 28 



354 FÈDEBAL BEPOBT£Ii. 

It is elftimèd thàt there is no évidence of a ratification by the Bos- 
ton ownetë of this 'sale, and ,of the purchase by the master. It 
îé 'lannecessary to détérnaine whether, by their subséquent conduot, 
thèse owners shduld not be held to hâve sanctioned her sale, as in 
this action it is whôUy itnmaterial whether they do or not still retain 
their interest in the brig. The défendant bas in no way aequired 
any rights under the Boston owners. At the time he todk possession 
of the vessel he wâs not acting in their behalf , and, unless he can 
establish his own titlè, he is a mère stranger to her, with no right 
"or authority whatever to withhold her from the plaintifif, the owner 
of thirteen-sixteenths, if not the entire ship. After the arrivai of 
ihe brig at Eockland her crew were pressing for their wages, which, 
with the custdm-house charges, amounting in ail to about $1,300, 
Vipère paid by the firm of W. H. Glover & Co., composed of E.K. and 
W..H. Glover and Albert Lowry; E. K. Glover, who held a power 
of attoirney, hereafter referred to, from Charles, having become per- 
sonally aécountable to the firm for the payment of thèse advances, 
whibh were cbàrged on the firm bôoks to the brig's account. For 
some years the firm had kept an account with the brig, which, after 
the plaintiiï's purchase at Dartmouth, was continued on the books as 
before without any change. 

The firm also had a private account with the plaintif, for the pay- 
ment of which E. K. had rendered himself accountable. Thèse ac- 
counts are still unsettled, Probably, on a final adjustment, there will 
not remain a large amount due from the brig to the firm, but the 
plaintiff, on his private account, will be found indebted to them for a 
considérable amount. Plaintiff remained abroad until May, 1879, 
but he rendered to the firm no account with the ship after leaving 
Galveston, the port from which he sailed for Havre, but he did remit 
from Havre to the firm £240 on the ship's account. In October the 
ballast was discharged from the vessel, and she was laid up that fall 
and winter at the breastwork of the défendant. The plaintiff, from 
time to time, wrote the firm and E. K, Glover, advising them that 
he was endeavoring to coUect the gênerai average, and that he had 
commeneed proceedings in chancery for that purpose; but there was 
Qothing in his communications from which his brothers derived any 
great hope of a suecessful resuit, and they advised him to make the 
best settlement possible and return home. In April, William H., in 
behalf of his firm, undertook to take measures to seoure to the firm 
the amount of plaintiiï's indebtment, and applied to Mr. Hall, an 
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attoinay at Eockland, for that purpose. Hall informée! ;hiin that an 
attachment of the brig would be attended with considérable expense, 
and that E. K. held a power of attomey from the plaintiff which had , 
been drawn by Hall some years previously, and which authorized E. 
K. Grlover to dispose of the vessel. 

This instrument was executed October 22, 1867, by Charles, who 
thereby constitutes E.K. Glover his attomey "to transact any and ail 
business in relation to my property and interest, to sell, transfer, and 
deliver such of my property to Buch persons and for such sums and on 
such terms as to him, my said attorney, may appear proper and expédi- 
ent, and to make and exécute ail necessary bills of sale and acquittances 
theref or, to coUect any and ail debts or sums of money due me, and to 
receipt therefor as fuUy and with the same effect as I might myself dp. " 
This instrument was sealed, acknowledged, and recorded. Charles 
testifies that at the time this paper was executed by him he was 
bound to sea; and, as he would be absent much of the time, this 
paper was given E. K. Glover, so that he could at any time dispose 
of any property for him, if he should instruct E. K. Glover so to do, 
but that he was not to act under the power unless specially directed.. 
This is denied by E. K. Glover, who asserts that there was no re- 
striction or limitation whatever of his authority under this instru- 
ment. E. K. Glover, as attorney for Charles, in 1871, by virtue of 
this power of attorney, conveyed two lots of land in Eockland, but 
Charles says that the limit at which they should be sold was fixed by 
him. E. K. Glover, in behalf of the plaintiff, also efifected insurance 
upon the brig at varions times, executing notes for the premium in 
the name of the plaintiff, and through the firm he provided support 
for Charles' wife in his absence; and in November, 1879, by a written 
notice to E. K. Glover, the plaintiff revoked ail the authority con- 
ferred upon him by this instrument. 

Being advised by Hall that he could legally sell the brig under this 
power of attomey, E. K. Glover inquired of various parties interested 
in shipping as to the value of the brig, and April 14, 1879, he sold 
her to his brother, W. H. Glover, for $2,175, which was paid by his, 
note, and the amount was credited to the plaintiff upon the books of 
the ûrm. This amount was the full cash value of the brig in her 
then condition, and the plaintiff could not in any way hâve realized 
for her any larger amount. The reasons assigned for selling the 
vessel at that time are — First, that William, in behalf of the firm, 
threatened to attach the vessel unless she was sold and the amount 
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received paid to the firm; second, tbat the plaintiff was involving 
himself in litigation in chancery, and that this brig was ail of hia 
property and wonld be likely to be taken from him if lie should be 
unsuccessM ; third, that the vessel was depreciating in ^alue, and 
there was no certainty as to bis retum, and that it was for his inter- 
est to thus dispose of her. 

In the opinion of the court the real cause of the sale is the one first 
assigned, to-wit, that William, for some cause, then insisted on pay- 
ment of the amount for which the plaintiff was then indebted to the 
firm; and the question is whether by this instrument E. K. Glover, 
as- the agent of the plaintiff, was authori/ed in his behalf thus to sell 
at priTate sale to his brother this vessel, to raise means with which 
to discharge the plaintiff's indebtment to the firm of which E. K. 
Glover was a member, he being also personally accôuntable to the 
firm for the payment of thèse olaims. The language of the instru- 
ment is broad and comprehensive, authorizing E. K. Glover to sell, 
transfer, and deliver such of the plaintiff's property — 

" To such persons and for such sums and on such terras as to him, my said 
attorney, may appear proper and expédient, and to make and exécute ail nec- 
essary bills of sale therefor." 

This authority might, perhaps, under ordinary ciroun^stances, be 
sufficient to sustain a sale of a vessel to a Etranger, when the purpose 
was not thereby to obtain the means of payment of a demand due to 
the attorney, but will it support the présent proceedings ? At the 
time this instrument was given, the plaintiff expeoted to be absent 
frbm the country, and it does not appear that he'was then indebted 
to the firm or either of its members, and it is not claimed that this 
instrument was intended to be coupled with any interest or as a 
security to the attorney. The agency was created solely for the ben- 
efit and advantage of the plaintiff, and in his behalf, and everything 
which was to be transacted under it was to be done in the interests 
of the plaintiff, and in no respect in promotion of any profit or per- 
sonal benefit of the attorney. While acting under this authority he 
could not assume any duty incompatible with the interest of his prin- 
cipal, nor act in any transaction where he himself had any adverse 
interest. 

The remarks of Lord Cranworth in the House of Lords, 1 McQueen, 
461, (Railwaj Co. v. Blakie,) are pertinent to this proceeding. An 
agent bas duties to discharge of 9. fiduciary character towards his prin- 
cipal, and it is a rule of universal application that no one having 
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Buch duties to discharge shall be allowed to enter into engagements in 
which he has or can hâve a personal interest conflicting, or which pos- 
sibly may conflict, with the interest of those whom he is bound to pro- 
tect. So strictly is this principle adhered to that no question is 
allowed to be raised as to the faimess or unfaimess of a contract so 
entered into. It may sometimes happen that the terms on which a 
trustée has dealt, or attempted to deal, with the estate or interest of 
those for whom he is a trustée, hâve been as good as could hâve been 
obtained from any other person ; they may even at the time hâve been 
better; still, so inflexible is the rule, that noinquiry upontbat subject 
is permitted, or, as is stated by Judge Story in his Commentary on 
Agencies, section 210, — 

" In matters touching the agency, agents cannot act so as to bind their princi- 
pals, where they hâve an adverse interest in themselvés. This rule is f ounded 
upon the plain and obvious considération that the principal bargains in the 
employment for the exercise of the disinterested skill, diligence, and zeal of 
the agent for his own exclusive beueflt." 

To use the language of Mr. Justice Wayne in Michaud v. Girod, 
4 Howard : 

" The agent must refrain from placing himself in relations which ordi- 
narily excite a conflict between self-interest and integrity. The disability is a 
conséquence of that relation between the parties, which imposes on one the 
duties to protect the interest of the other, from the faithful discharge of such 
duty his own personal interest may withdraw him. In this conflict of interest 
the law wisely interfères. It acts uot on the possibility that in some cases 
the sensé of that duty may prevail over the motive of self-interest, but it 
provides against the probability in many cases, and the danger in ail cases, 
that the dictâtes of self-interest wlU exercise a prédominant influence and 
supersede that of duty." 

In that case an executor had purchased the property of the testa- 
tor through a third person, but this language of the court is alike 
applicable to the sale under considération. 

In Stainhrock v. Read, 11 Grattan, 291, this principle was applied 
to a case in some respects similar to the présent. There a power 
of attorney was given to an agent to draw bills, indorse notes, etc., 
but it was held that the agent was not authorized thereby to draw 
bills for his own benefit, but ouly for the benefit of his principal, 

So in Parsons v. Wehb, 8 Greenl. 38. An agent was there author- 
ized to sell the plaintiff's horse. He sold him to his own creditor in 
payment of his own debt, and it was held that the sale was invalid, 
and that the original owner could maintain replevin for the horse 
against a subséquent vendee. In thus disposing of this vessel to his 
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brother William, t6 paiy a debt due to the firm of which both were 
members, E. E. Glover was acting in a matter in which his own 
Personal interests were in conflict with the interests of the plaintiff. 
He was, as agent of the plaintiff, bound to proteot him, but in thus 
disposing of the vessel he was promoting his own interests by at- 
tempting to thus coUect a debt due to his firm, and for which he was 
also individually accountable. 

If enough could be realized from the sale to pay the claims of the 
firm against the plaintiff, it was for his interest to dispose of the 
property, although of much greater value, and a conflict of interest 
might arise which the law would not sanction. The suggestion that 
this vessel constituted ail of the plaintiff's property, for two reasons 
is of no avail : First, it is not correct, as there was a large amount 
of insurance upon her for the plaintiff's benefit; and, second, if it had 
been ail of his property, this power of attorney did not authorize the 
agent to thus dispose of it on that account, or because she was de- 
preciating in value. If the view thus taken by the court as to the 
authority thus conferred by this instrument is not correct, the sale of 
the brig was invalid for the further reason that any authority to dis- 
pose of this vessel which might once hâve existed under this power 
was revoked before the sale. On the twenty-ninth of September, 
1878, the plaintiff wrote the firm from Dartmouth : 

" I thiuk I must say something in regard to the brig, if she gets home ail 
right, which in ail probability she will, before I do. I don't know as you can 
do anything, before I get home, more than to take out the ballast and get her 
into a safe place; and I don't know any other safe place than the cove oppo- 
site your wharf. You can then take ofl ail sails and running rigging, and 
moor with chains, and let the cook keep ship as 1 arranged with him." 

The power of attorney, therefore, must be taken in connection with 
this letter, the same as if incorporated therein ; and there can be no 
doubt that if the same were found in the instrument itself, it must 
hâve restrieted and limited the authority of the agent, and he would 
hâve had no right afterwards to dispose of the brig, especially for the 
purpose of paying the claims against his brother, for which he was 
himself accountable. She was sent home for a spécial purpose ; had 
been bought shortly before by the plaintiff for about $2,000; and it is 
quite manifest from ail of the correapondence that both members of the 
firm well understood that the object and inteut of the plaintiff in so 
purchasing her was to repair her. 

No man, after reading this correspondence, could hâve supposed 
that the agent still had authority to sell the vessel without further 
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orders. On the contrary, she was to be kept until the plaintiff 'ré- 
turned— was not to be sold from under him — and the place and man- 
ner of keeping her were distinctly stated both to the agent and th©: 
purchaser. Eeceiving the vessel under thèse instructions the agient 
was bound in law to conform to them. Whatever previous authority 
he had as to the sale of the vessel was modified and limited by thesè 
instructions, and if the agent thought it to be for the best interest of 
hifi principal to dispose of her, he could only do so upon advising 
him of his opinion and obtaining his assent to her sale. The gênerai 
authority bestowed by the power of attorney to dispose of property 
of the plaintiff was not wholly canoelled and revoked, but ail control 
over this brig was restricted by this letter to the purposes and object 
therein stated, and it was as clear a revocation of any authority to 
dispose of her as if contained in a formai power of attorney. Will- 
iam H. G-lover was cognizant of the extent of the power of attorney, 
and also of this letter of the plaintiff of the twenty-ninth Septem- 
ber, directed to his "dear brothers," and he could not hâve acquired 
a valid title to the vessel by any sale made after the réception of this 
letter by E. K. Glover, as attorney for the plaintiff. , 

On the return of the plaintiff to Eockland, in May, 1879, he 
immediately repudiated the sale and insisted on his title, but Will- 
iam remained in possession of the brig until she was sold by him at 
public auction in May, 1880, to the défendant, who was présent at 
the sale, and heard the plaintiff forbid the sale and claim that «he 
was his property. The défendant, therefore, can hâve no better right 
than William to the brig, and William's title having been prôved in- 
valid, the défendant by his purchase acquired no title to her. The 
défendant further insists that, under the direction of William, he 
made same repairs on the vessel, and that after his purchase up to 
the time of the replevin he was repairing her on his own account, 
and that for thèse repairs, as well as for dockage of the brig, he held 
a lien upon her which will defeat this suit. In making thèse repairs 
by order of William the défendant was a trespasser. William had 
no interest in the vessel, and could. not authorize the défendant to 
make thèse repairs so as to affect the interest of the plaintiff. By 
such repairs the défendant acquired no lien upon the vessel, either 
for those done by William's order or for those made by himself as 
her owner, the latter being made by him not for any other party, but 
under a claim of sole ownership as upon his own property, and no 
lien could arise therefrom. The claim to a lien for dockage is also 
liable to the same objection. William had no authority from the 
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plaintiff to place her in the defendant's dock. Instructions from the 
plaintif were "to moor her in the river;" but after the alleged sale 
to William she was placed in the dock, by his orders, to be repaired 
as his property and at his expense. 

Under the authority of Small v. Bohinson, 69 Me. 427, the défend- 
ant, as against the plaintiff, never acquired any lien on the vessel 
for dockage or repairs. If such lien ever existed, he waived it by 
purchasing the vessel from William by bill of sale, with covenants 
of warranty of title, and afterwards taking possession of her, strip- 
ping and repairing her, claiming an absolute ownership thereto, and 
in ail respects dealing with her as his own property. That such a 
claim is a waiver of any previous lien was ruled in 2 Blackf. 465, 
and this décision is sustained by Jacobs v. Latour, 5 Bing. 130. 

Judgment for plaintiff. 



The Frank G. Fowt.er. 

{District O'jurt, S. D. New York. February4, 1881.) 

DAMAfeE TO Tow — Navigating Channel op Haeboe — Négligence — Compass 
— Releasb — Insuebbs — Interbsï of Insukkd. 

Where the 8team-tug F. G. F., while atterapting to get out of Stasniorcl har- 
bor on her way to Norwalk, having in tow a barge with lumber, ran lier on 
Forked reef, at the mouth of the harbor, in the morning of Novenibur 25th, 
therebybreaking through her bottom and causing herto iill, and the tug at the 
time ivas outside and east of the channel, and heading S. by E. instead of S. % 
W., her true course, and the libellants, an insurance company, having paid for 
the repairs, brought suit, and the claimants contended that the accident was 
due to a snow-storm, which obscured the view of the landmarks, — 

Hdd, on the évidence, that the fact of the tug getting so far out of the chan- 
nel in so short a distance was not due to the obscuring of the lights by the storm 
as the primary cause, but to the pilot not keeping a good lookout, and pro- 
ceeding cautiously, with the aid of a good compass ; that the compass was not 
used as claimed by the pilot ; that the accident waa wholly due to the fault of 
the tug, and the libellants were entitled to recover. 

Aîso Md, that the allégation of the claimants as to the libellant's agreement 
to release the tug upon condition that she should unload the cargo, render cer- 
tain assistance to the wrecking steamer, etc., was grossly improbable, under the 
circurastances shown to exist at the time, and that the authority of the agent of 
the underwriters to make the agreement was not proven. 

Held, further, that the libellants having paid the loss, and thus being entitled 
to the damages, could maintain a suit in admiralty, without proof of abandon- 
ment or assignment by the asaured ; that the answer, having admitted that the 
libellants were the underwriters on the huU, did not fairly raise the issue as to 
the right of the assured, who had hired the barge, to insure for the owners. 

In Admiralty. 
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T. E. Stillman and W. Mynderse, for libellant. 

W. R. Beebe, for claimants. 

Choate, D. J. This is a suit against the steam-tng Frank G. Fow- 
1er to recover damages sustained by the barge W. M. MeClave, which 
was insured by the libellant, and which the libellant has caused to 
be repaired by reason of her being run on the rocks at the mouth of 
Sfamford harbor on the moming of the twenty-fifth day of Novem- 
ber, 1880, through the carelessness, as is alleged, of those in charge 
of the tug. The barge was in tow of the tug, and bound from ytam- 
ford, Connectieut, to Norwalk, Connecticut, laden with a cargo of lum- 
ber. The libel allèges that the tug, on reaching the month of the river 
off Shippan point, increased her speed to full speed, and instead of 
following the regular ehannel to the deep water of Long Island sound, 
kept oflf to the éastward and carried the barge on the ledge or reef 
of rocks known as "Porked Eeef," and there the barge grounded; 
that it was then about high water, and as the tide fell the rocks upon 
which the barge grounded broke throngh her bottom, causing her to 
fin with water; that the tug was not fitted with a compass, and the 
disaster was due in some measure to their being no compass on board 
by which the master could hâve determined and foUowed a safe course 
for bis vessel and the barge, and would hâve been advised that the 
course he was on was an improper and dangerous course, also that 
those in charge of the tug did not keep a good lookout in not heed- 
ing the lights and landmarks, which were clearly to be seen, and 
which would hâve indicated to them the proper ehannel, and their 
improper course ; that the tug proceeded at too high a rate of speed, 
and was in fault in attempting to cross the shoals and reef on which 
the barge grounded, instead of going down the ehannel to deep water, 
and so around the shoal and reef; that the barge was without fault, 
and at ail times foUowed closely in the wake of the tug. To the aver- 
ments of the libel that the libellant, in the regular course of its busi- 
ness, issued its policy of Insurance in the sum of $6,000 upon the hull 
of the barge, which was valued therein at that sum, though in fact 
of greater value, the claimants answered that — 

" They hâve no knowledge as to said averments, and therefore leavé the libel- 
lant to make such proof thereof aa they may be advised, except that they hâve 
been informed and believed that the libellants were the underwriters of the 
hull of the said barge." 

The answer admitted that the grounding of the barge was without 
fault of those in charge of her, and that she at ail times followed 
closely in the wake of the tug. 
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The answer set up as a defence the folio wing î^cts : That wlien she 
left Stamford with her tow she was properly manaed and equippod, 
provided with a compa'^s, and in every way fitted for the voyage; that 
the weather and tide appeared favorable, and she proceeded slowly 
down the river, and when she reached about the vieinity of the place 
where the barge stranded a heavy snow-storm set in, thereby obscur- 
ing landmarks and lights; that the only course to be adopted under 
such circumstanoes was to proceed slowly, which was done, and every 
care was taken to keep the channel and avoid ail obstructions, but 
that when she was within 40 feet of a beacon, which the storm had 
entirely obscured, the barge stranded. The answer dénies that the 
accident was catised by the faults attributed in the libel to those in 
charge of the tug. The answer also sets up a subséquent agreement 
between the owner of the tug and the libellant that if the owner of 
the tug would complète the removal of the catgo, which had already 
been commenced by the captain of the tug, tow her oflf the rocks, and 
auction her at the place where the wrecking steamer could take her 
in towi and tow the barge loaded with the stranded barge's cargo to 
Norwalk, pay ail the bills inourred by the captain of the tug up to 
that time connected with the discharge of the cargo, and tow as re- 
quired some of the wrecking compar.y's plant from Stamford to City 
Island, or any other place in that vieinity, as might be ordered, the 
libellant would accept the barge at anchor, and release the tug-boat 
and her owners from ail costs and expenses which from that time 
might be incurrèd for repairs, refitting, and towage of the barge, as 
well as ail liability of the tug or her owners on account of the strand- 
ing. The évidence is that the tug with her tow started from Stam- 
ford by way of the canal and the river on this voyage, following 
iinmediately in the wake of the steam-tug Vim which was bound 
for New York ; that after they left Stamford there was a slight fall of 
snow, but for some time they had no difficulty in making out the 
lights on the shore, and the landmarks; that it is usual to navigate 
this harbor by ranges and landmarks, rather than by the oompass; 
that the passage at the mouth of the harbor is rocky on both sides. 
The évidence is very conflicting as to the point where, if at ail, the 
snow-storm became so thick that the pilots lost sight of the lights 
and landmarks on the shore. I think the weight of the évidence is 
that they did so before they reached the place where the barge 
stranded. It is true that it is very pogitively testified to by several wit- 
nesses that the lights and landmarks eontinued to be visible, but 
thèse witnesses had no duty to perf orm with . référence to the obser- 
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vation of thetn, and no particular reason for taking notice of the pré- 
cise place where they disappeared from view. 

The pilot of the Vim testified that before reaching the place where 
the barge stranded they had disappeared, and thereafter he proceeded 
by the aid of his compass, taking his soundings once with the lead. 
Although his credibility is called in question by the counsel for the 
claimants, because he testified that in his judgment it was good luck 
that he got out safely, I see no reason to reject his testimony to mat- 
ters of faot about which he cannot be mistaken, even if in matters of 
judgment and opinion he has shown some bias in favor of the claim- 
ants, whose tug he was instrumental in employing in this service for 
his own owners. But where the lights and landmarks became ob- 
scured is still a question. The answer does not claim that this hap- 
pened till the tug was in the vicinity of the place where the barge 
grounded. The testimony of the pilot is to the effect that it happened 
about half-way between the mouth of the canal and the place of 
stranding. In either case, I think, the évidence warrants the conclu- 
sion that a careful pilot, familiar with the ehannel, proceeding cau- 
tiously, by the aid of a good compass, and using the léad, could hâve 
made his way safely out of the harbor. The pilot of the Vim did so ; 
I think not by accident or pure good luck. Where the barge stranded 
she was heading about S. by B. She was a considérable distance to 
to the eastward and outside of the ehannel. Her true course out was 
S. 1^ W. I think the tug could not hâve got so fâr out of the ehannel 
in so short a distance, nor hâve been so far off from her true course, 
if her pilot had kept a good lookout, observed where he was when the 
lights and landmarks disappeared, and thereafter proceeded with cau- 
tion and care, as alleged in the answer, by the aid of his compass. 
The departure from the true course actually proved, cannot be attrib- 
uted upon the évidence to the mère obscuring of the lights and land- 
marks as the chief or primary cause, and therefore this defence is not 
made out. There is a great deal of testimony as to the admissions of 
the master of the tug, that he had no compass, or that it was in the 
locker and of no use. Ordinarily such testimony of admissions by the 
pilot in charge of the aceused vessel are entitled to almost no weight, 
because of the great uneertainty in the proof of what was actually 
said. In this case, however, the admissions were made to so many 
persons, and are so well authenticated, as to destroy the value of the 
testimony of the pilot as to the use he made of the compass. Upon 
the whole évidence, I find that the charges of fault contained in the 
libel against the tug are established. 
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As respects the alleged ' subséquent agreement to release thé tug, 
it is positively denied by the agent of the underwriters, wbo is claimed 
to hâve made it on their behalf. The évidence in favor of it consista 
of very loose and uncertain testimony of conversations. It is grossly 
improbable, under the circumstances shown to hâve existed at the 
time, and tbere is no sufficient proof of the authority of the agent to 
bind the underwriters by the alleged agreement. The proof is insuf- 
ficient to establish it. 

Objection is made by the claimant that the libellant cannot main- 
tain this action because there is no proof of a total loss, and an 
abandonment, or of an assignment of the claim by the insured. 
Whatever difficulty there might be in a common-law suit, I think 
it is now settled that an insurer may, in the admiralty, maintain 
such an action for damages against the oflfending vessel in his own 
name after payment of the loss. The insurer in such a case is the 
party really entitled to the damages, and as such the party in whose 
name action should more properly be brought. The Monticello, 
17 Ho-w. 162: Frely v. Bull, 12 Hovr. 468. See, also, Hall y. Rail- 
roaà. Co. 13 Wall. 367; Memphis Ins. Go. v. Garrison, 19 How. 312. 

At the close of the case objection was made that sufiScient évidence 
of interest in the assured had not been shown. It appeared, how- 
ever, that the policy was taken out by the firm of Warfords, Eobin- 
son & Hinman, for the benefit of whom it may concern, and that the 
barge was used in their business, and was one of a large number of 
barges run by them ; that she belonged partly to one of the members 
of the firm, Hinman, who had possession of the policy at the time of 
the disaster, and that they were accustomed to insure the barges 
used in their line. 

Wbile the évidence of authority to insure for the owners is cer- 
tainly very slight, beyond the interest of Hinman, yet I think this 
question is not fairly raised by the answer, which, in adraitting the 
fact that the libellant was the underwriter on the huU of the barge, 
has, I think, admitted that the policy was valid. 

Decree for libellant, with costs. 
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The Tug Seaes. 
[Dhtriet Court, N.D. New York. June, 1881.) 

1. Admiiîaltt— Collision. 

A tug having two scows in tow proceeded down the Hudson river at a time 
when the tow of a steam-boat was mainly broken up, and the beats comprising 
the tow were comparatively helpleas, awaiting tugs to carry them oŒ. Those 
on board the tug, though having ample opportuaity to notice this condition oi 
aSairs, proceeded in the direction of the tow, without shortening the 200 feet 
of hawser with which she was towing hcr scows. The tug passed without col- 
liding, but the flrst of her two scows struck the libellant's boat, inflicting seri- 
ous injury. HM, that the tug was in fault in this : that, in lack of sea-room, 
she did not shorten her hawser and get her tow under control ; if there waa sea- 
room, for colliding at ail. 

2. Same— Same— Rbv. 8t. } 4289. 

A vessel eraployed in navigation upon the Hudson river, and not elsewhere, 
is not within the class excepted by the provisions of section 4289 of the Revised 
Statutes, limiting the liability of the owners of vessels used in river or ialand 
navigation. 

I. é J, M. Lawson, for plaintiff and libellant. 

Charles E. Crowell, for défendant and respondent. 

Wallace, D. J. The tug Sears, having two mud-scows in tow, 
proceeded down the river on the east shore, at a time when the tow 
of the steam-boat Connecticut was mainly broken up, and the varions 
canal-boats composing the tow were being carried off by tugs or were 
awaiting tugs to carry them ofif. The Tracey, the libellant's boat, had 
been fastened to the Gerow while the tow was intact, but when the 
tow commenced to break up the Gerow unfastened from the boat 
ahead of her, and then the Tracey unfastened from the Gerow. The 
canal-boats, thus detached from the tow and awaiting tugs, were 
comparatively helpless, and those navigating the tug Sears had ample 
opportunity to notice this condition of affairs and eonduct the tug 
accordingly. Nevertheless, the tug proceeded in the directioa of the 
tow, without shortening her 200 feet of hawser with which she was 
towing her scows. As the Tracey lay at the stem of the Gerow, 
her stem being somewhat to the eastward of the Gerow's stem 
and about 36 or 40 feet from the dyke on the east shore of the river, 
the Sears steamed past ; but the -first of her two scows struck the 
starboard bow of the Tracey, inflicting serions damages. 

I think the Sears was in fault in this : Unless there was sea-room 
to pass safely with her scows she should bave shortened her hawser, 
and got her scows under more complète control, before attempting 
to pasB between the tow, as it was circumstanced, and the dyke. If 
there was sufficient sea-room there was no e'scuse for a collision, as the 
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Tracey was without fàult. There must be a decree for the libellant, 
with costs, and it is referred to a master, to be appointed by the court, 
(unless the parties agrée upon the person,) to take proofs as to the 
libellant's damages, and report, with his opinion thereon, to the court. 

As to the steam-boat Connecticut, as to which the libel was dis- 
missed upon the hearing of the cause, I think she was censurable, 
though not legally in fault, and is not entitled to costs. 

Upon the trial of the qause a motion was made, upon the pétition 
of one of the owners of the Sears, to limit the liability of the owners, 
which, by understanding between counsel for the parties, was to be 
considëredin connection with the proofs taken upon the trial of the 
cause, and decided if the main question should be found against the 
Sears. It appears from the proofs, and there are no allégations in 
thepetition inconsistent with the faot, that the Sears was employed 
in river navigation upon the Hudson river, and not elsewhere. The 
provisions of the statutes for limiting the liability of the owners of 
vesssels do not appy to the owners of any vessel used in rivers or 
inland navigation. Eev. St. § 4289. It was held by Judge Drum- 
mond (The War Eagle, 6 Biss. 364) that a vèssel employed on the 
ùpper Mississippi was within the excepted class; and, while much 
might be said in favor of the position that section 4289 reférs only 
to sùch rivers as are inland, as distinguished from public navigable 
waters, that décision must be recognized as controlling hère, both 
becausè its reasoning is satisfactory and as an authority it is entitled 
to high respect. • ' 

Thé prayer of the pétition must be denied. 



The Julia Shbrwood. 
{District Court, E. D. New York. July 25, 1881.) 

Exceptions to Libbl— Likn Undeii the Laws of New Yobk. 

Exceptions being filed to a libel claiming a lien upon a yessel for repairs and 
supplies in the port of New York, under the statute of tlie state, alleging that 
no Jàcts were stated snfHcient to constitute a cause of action, that no lien ex- 
istcd, and that the cause of action was not one of admiraltj' and maritime 
jurisdiotion: Held, that the exceptions were not well taken ; that the filing of 
spécifications was not a necessary averment wliere it appeared that the vessel 
had not left the port ; and that the statement of the libel that the work was 
done on a domestlc vessel, in her home port, at the request of +he owner, and 

.tfieclajm wassought to be enforced within a mon th. were sufflcient to create a 
lien under the statute of the state of New York which may be enforced in the 
admiralty. 
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Tunis G. Bergen, for libellant. 

Samuel B. Caldwell, for claimant. 

Benediot, D. J. The exception to the libel is not well taken. 
Upon the facts stated in the libel a lien upon the canal-boat was 
created by virtue of the statute of the state whare the materials Weré 
supplied. It was not necessary to aver that a spécification of the 
claim bas been filed. The filing of a spécification îs only necessary 
in case the vessel leaves the port, and by this libel it does not appear 
that the vessel ever left the port. 

The libellant ia entitled to a decree, upon the exceptions, for the 
amount claimed, with leave to the claimant to answer on payment 
of costs. 



The Mamie. 

(Oireuit OovH, E. D. Michigan. August 13, 1881.) 

1. LmrrED LiABiLirr Act— Stbam Pleasure Yacht. 

A steam pleasure yacht, running in and out of the port of Détroit, is to 
be treated as a barge, withln the exception in section 4289, Rey. St., and her 
owners are not entitled to the benefit of the provisions for limitation of liability. 

In Admiralty. Appeal by owners from a decree of the district 
<50urt dismissing their pétition for limitation of liability. 

The contents of the pétition and plea, with the testimony and opin- 
ion of District Judge Brown, are given in the report of the case in 
the district court, 5 Fed. Rep. 813. 

H. H. Sivan and F. H. Canfield, for appellants. 

Alfred RusseU, for appellees. 

Baxter, G. J. The décision of Judge Brown is coiTect. The Ma- 
mie, the vessel mentioned in the pleadings, not only cornes within 
the spirit of the statute, (section 4289 of the Eevised Statutes,) ex- 
cepting canal-boats, barges, and lighters from the preceding sections, 
limiting the liability of owners of vessels, but is a "barge" within the 
meaning of the statute. 

There are other questions in the case worthy of considération, but 
as a détermination of them is not necessary to a décision of the case, 
and as my judgment would not settle them, but only add to the con- 
flict of authorities already existing, I shall forbear to express any 
opinion touching the questions made. 

The libel will be dismissed, and a decree to that efifeot will be 
entered during my next visit to Détroit in September. 



368 FEDSBAL BEPOBTEB. 

DoNovAN V. A Cargo of Two Hdndbed akd Fobty Tons of Goal. 

{District Court, E. D. Nm York. July 25, 1881.) 

1. PRBTaHT — Dblivbrt — Abandonmeiît. 

Where s cargo of coal was transported from Port Johnston, New Jersey, to 
New York, and, the boat being sunk at the consignées' dock at'ter arr val, the 
cargo was abandoned by the consignées to thR underwriters, who raised the 
boat !and ordered it, with the coal, to Brooklyn for sale to S. & C'o., and the 
master being refused payment of freight by the consignées and S. & Co., who 
received it, brought suit therefor and attached the coal in Brooklyn: HM, 
that, the boat not having been abandoned, the contract of affreightment was not 
terminated by the abandonment of the cargo to the underwriters ; and the sub- 
séquent delivery of the coal at another dock was such a performance of the con- 
tract as entttled the master to his freight. That, under the custom of delivery 
proved, the lien of the master upon the cargo for his freight was not waived or 
loat by the delivery to S. & Co. without prepayiuent of freight, but remained in 
full force. 

J. A. Hyland, for libellant. 

Chas. D. Warner, for claimants. 

Bbnediot, D. J. The libellant is entitled to a decree for the freight 
remaining unpaid. When the boat sank at the dock where the coal 
was to be delivered, the coal was abandoned to the underwriters by 
the consignées thereof, but the boat was not abandoned by the boat- 
owner, nor was the possession of the boat surrendered to the party 
who raised the boat and the coal. By the abandonment of the coal 
to the underwriters the libellant's contract was not terminated, nor 
was his right to earn the freight by delivering the coal lost. The sub- 
séquent transportation of the coal by the libellant to another dock, 
designated by the underwriters, and the delivery of the coal in accord- 
ance with the direction of the underwriters, was équivalent to a de- 
livery of the coal at the place first selected, and was a performance of 
the contract set forth in the bill of lading. The coal, when so deliv- 
ered, was subject to a lien for the freight then unpaid, which might 
be lost by an unconditional delivery, but in the absence of an uncon- 
ditional delivery still attached to the coal in the hands of the parties 
who received it from the vessel. Upon the évidence, and in view of 
the éustom proved, the delivery in this case was not unconditional, 
and consequently the lien for the freight remained in full force. 

Let a decree be entered for the amount claimed, with interest and 
costs. 
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TowN op LïONS V. Lyons Nat. Bank. 

(Circuit Court, N. D. New York. May 28, 1881.) 

1. DisTBrcT Court Judges — Issues op Fact. 

Judges of the district courts of the United States are not acting In a Judicial 
capacity when engaged in finding issues pf fact. 

2. Samb — Questions of Law — Appbals. 

Questions of law, arising in such court upon facts so found, are aot open to 
revision upon appeal. 

3. Laws op New Touk, (1869,) c. 907, p. 2305, § 4, Construed. 

Ttie provisions of ctiapter 907, } 4, of tlie Laws of New York of 1869, as to 
interest on certain bonds and the time of its payment, is directory oaly. 

4. PbAotice in Fédéral Courts. 

Tlie attorneys for the respective parties to a suit at law, brought in the district 
court of the United States, by a written stipulation waived a jury trial, and 
agreed that the court should hear the action " without a jury." The action 
was tried; a written décision was flled, flnding certain facts and certain con- 
clusions Of law thereon, and a judgment entered. The cause was afterwards 
taken to the circuit court ou a writ of error. Hdd, that the rulings on flndings 
of fact, and the conclusions of law connected therewith, were not open to revis- 
ion, as facts so found were found in a waj unknoivn to the common law, nor 
yet provided by statute. 

C. H. Roys, for plaintiff in error. 

W. F. Cogswell, for défendant in error. 

Blatchfoed, c. J. This is a writ of error to the district court. 
The record discloses a suit at law, hrought in the district court by 
the Lyons National Bank, a banking institution, incorporated under 
the authority of the United States, against the town of Lyons, to 
recover $3,675, with interest, as the amount of certain coupons which 
became due in April, 1874, October, 1874, and April, 1875, on 35 
bonds of $1,000 each, bearing interest at the rate of 7 per cent, per 
annum, payable semi-annually, purporting to hâve been issued by the 
town of Lyons in aid of the Sodus Bay, Corning & New York Eail- 
road Company. The défendant put in an answer to the complaint, 
setting up various defences. The attorneys for the parties then 
signed a written stipulation that a trial by jury in the action be 
waived, and that the action be "heard" by the district judge at his 
chambers, at a day and place speoified in the stipulation, "without a 
jury." The action was brought to trial before the district judge with- 
out a jury, and on the sixteenth of July, 1879, he filed in the court 
a written décision, finding certain facts and certain conclusions of law 
thereupon, concluding with one that the plaintiff is entitled to judg- 
ment for $4.814.03, with costs. On the same day a judgment in 
Y.S.no.e -24 
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writing was entered in the action, reciting that the action had been 
brought to a trial by the court, a trial by jury h'aving been duly 
waived, and a décision having been rendered for the plaintiff and filed, 
and adjudging that the plaintiff recover of the défendant $4,814.03. 
with $192.63 costs; in ail, $5,006.66. It appears from the record 
that the interest included in the $4,814.03 was computed only up 
to March 5, 1879, and that in the $192.63 costs is included $116.09 
interest from March 5, 1879, which appears to hâve been the day of 
the trial. There is in the record a bill of exceptions, but there does 
not appear <o be any assignment of errors in the district court or in 
this court. The bill of exceptions discloses exceptions by the défend- 
ant to décisions of the court at the trial overruling objections taken 
by the défendant to the admission of évidence offered by the plain- 
tiff, and exceptions by the défendant to refusais of the court, after 
the évidence on both sides was closed, to rule and décide in accordance 
with propositions made to the court by the défendant, and exceptions 
by the défendant to rulings and décisions by the court after the évi- 
dence on both sides was closed, and exceptions by the défendant to 
certain of the said ândings of fact made by the court, and exceptions 
by the défendant to ail of the said conclusions of law f ound by the court. 

The plaintiff in error seeks to raise on the writ of error, by the bill 
of exceptions, questions as to the sufficiency of the proceedings to 
bind the town, as to the validity of the bonds, as to the power of the 
bank to purchase the coupons sued on, as to the opération and effect 
of a written agreement under which the bonds passed from the town 
commissioners, as to the portion of the bank a? a bonafide holder of the 
coupons, as to the status of the town as having retumed the stock 
taken in exchange for the bonds, and generally as to the liability of 
the town on the bonds and coupons. None of thèse questions are so 
presented as to be the subject of considération and revision by this 
court on the bill of exceptions, and the judgment below must, for the 
reasons herein often stated, be affirmed, without considering any of 
the above questions, except so far as they are raised by the demur- 
rer hereafter mentioned. 

It is provided, by section 566 of the Eevised Statutes, that — 

"The trial of issues of fact in the district courts in ail causes, except cases in 
equity, and cases of admiralty and maritime jurisdiction, and except as other- 
wise provided in proceeding in bankruptcy, shall he by jury." 

There is no statutory provision in respect to district courts for the 
waiver of a trial by jury. There was Biich a provision in respect to 
circuit courts, in section 649 of the Eevised Statutes, as follows : 
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"Issues of fact in civil cases, in any circuit court, may be tried and dé- 
terminée! by the court, without the intervention of a jury, whenever the 
parties, or their attorneys of record, flle with the clerk a stipulation in writ- 
ing waiving a jury. The finding of the court upon the f acts, which may be 
either gênerai or spécial, shall hâve the same effect as the verdict of a jury." 

It was also provided as follows by section 648 of the Eevised Stat- 
utes: 

" The trial of issues of fact in the circuit court shall be by jury, except in 
cases of equity, and of admirai ty and maritime jui-isdiction, and except as 
otherwise provided in proceedings in bankruptcy, and by the next section." 

To carry out the provision of section 649 it was provided as fol- 
lows by section 700 : 

" When an issue of fact in any civil cause in a circuit court is tried and 
determined by the court without the intervention of a jury, according to sec- 
tion 649, the rulings of the court in the progress of the trial of the cause, if 
excepted to at the time, and duly presented by a bill of exceptions, may be 
reviewed by the suprême court upon a writ of eiTor or upon appeal ; and, 
when the finding is spécial, the review may extend to the détermination of 
the sufficiency of the facts found to support the judgment." 

Subséquent to thèse provisions in regard to circuit courts the act 
of March 3, 1875, (18 St. at Large, 470,) waspassed, in section 3 of 
which itis enacted that "the trial of issues of fact in the circuit court 
shall, in ail suits except those of equity, and of admiralty and mari- 
time jurisdiction, be by jury." Whether this provision relates only 
to such suits at law as are mentioned in section 3 — that is, suits at 
law removed from a state court — or whether it relates to ail suits at 
law, and, if the latter, whether it supersedes the prior provisions of 
the Eevised Statutes above cited in regard to trying suits in the cir- 
cuit court without a jury, and in regard to a review by the suprême 
court in such suits, are questions not presented for décision in this 
case. But it is to be observed that when authority was given to the 
circuit court to try an issue of fact without a jury, and to find the 
facts, it was considered necessary to make spécial provision for a 
review by the suprême court, by a writ of error, on a bill of ex- 
ceptions, of the rulings of the trial court in the progress of the 
trial. Thèse provisions were first enacted together in section 4 of 
the act of March 3, 1865, (13 St. at Large, 501) and are those now 
embodied in section 649 and section 700 of the Eevised Statutes. 
Such provisions are in addition to others which give to the suprême 
court gênerai juriadiction on a writ of error to re-exatnine judgments 
of a circuit court in civil actions at law. There are no such provis- 
ions of statute in regard to trials by the court without a jur^ in 
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district courts, or in regard to a review of tlie rulings of the court in 
the progress of such trials, as are found in section 649 and section 
700, in respect to circuit courts. It is true that in the district court, 
in a suit otherss^ise triable by a jury, the parties may, by stipulation, 
waive a jury and agrée on a statement of facts, and submit the case 
to the court thereon for its décision as to the law therein. Hender- 
soji's Distilled Spirits, 14 Wall. 44, 53. This they may do in the 
«ircuit court also, without any statute to that effect. Campbell v, 
Bayreau, 21 How. 223, 226. But this is not the finding of issues of 
fact by the court upon the évidence. The provisions of section 649 
and section 700 relate wholly to such finding, and not at ail to the 
action of the court on an agreed statement of facts ; and the same is 
true of section 566. An appellate court can, under a gênerai authority 
given to it to review, on a writ of error, the judgment of an inferior 
court, review the conclusions of law of that court made on an agreed 
statement of facts submitted to that court. Campbell v. Bayreau, ut 
supra. But, in the absence of any spécial statutory power conferred 
upon it to do so, this court cannot, under such authority as is given 
to it by section 633 of the Eevised Statutes, consider any of the mat- 
ters raised by the bill of exceptions in this case. The authority 
given to this court by section 633 is merely to re-examine the final 
judgments of the district court in civil actions. It is the same au- 
thority which was given to the suprême court in respect to judgments 
of the circuit court before the act of March 3, 1865, was passed. 
The estent of that authority is well settled. 

In Campbell v. Bayreau, ut supra, in 1858, which was a suit at law 
in a circuit court, the whole case was, upon the trial, submitted to 
the court, a jury being expressly waived by agreement of parties. 
Evidence was offered on both sides. The court decided the facts, 
and then decided the questions of law ariaing on the facts so found, 
and gave judgment for the plaintiffs. The défendant sued out a writ 
of error fron the suprême court. There were in the record bills of 
exceptions which showed exceptions by the défendants tothe admissi- 
bility of évidence, and exceptions to the construction and légal effect 
which the court f^ave to certain instruments in writing. But the 
suprême court held that, in the mode of proceeding which the parties 
had seen proper to adopt, none of the questions, whether of fact or of 
law, decided by the court below could be re-examined by the suprême 
■court on a writ of error. The court cites, to that effect, Guild v. Fron- 
fin, 18 How. 135 ; Suydam v. Williamson, 20 How. 432 ; Kelsey v. For- 
•-yih, 21 How. 85. It says: 
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" The finding of issues of fact by the court upoii the évidence is altogether 
tinknown to a common-law court, and cannot be recognized as a judicial act. 
Such questions are exclusively within the province of the jury, and if, by 
agreement of parties, the questions of fact in dispute are submitted for décision 
to the judge upon the évidence, he does not exercise judicial authority in decid- 
ing, but acts rather in the character of an arbitrator. And this court cannot, 
therefore, regard the facts so found as judicially determined in the court below, 
nor examine the questions of law as if those facts had been conclusively 
determined by a jury, or settled by the admission of the parties. Nor can any 
exception be taken to an opinion of the court upon the admission or rejection 
of testimony, or upon any other question of law which may grow out of th^ 
évidence, unless a jury was actually empanelled and the exception reserved 
while they were still at the bar. The statute which gives the exception in a 
trial at common law gives it only in such cases. And, as this court cannot 
regard the facts found by the judge as having been judicially determined in 
the court below, there are no facts before us upon which questions of law 
may legally and judicially bave arisen in the inferior court, and no questions, 
therefore, open to our revision as an appellate tribunal. Consequently, as the 
circuit court had jurisdiction of the subject-matter and the parties, and there 
is no question of law or fact open to our re-examination, its judgment must 
be presumed to be right, and on that ground only afflrmed." 

This décision bas been followed and applied in subséquent cases. 

In V. S. V. 15 Hogsheads (5 Blatchf. 106) Mr. Justice Nelson says 
that wbere in the district court the court is, by agreement of parties, 
made the judge of both the fact and the law, there can be no bill 
of exceptions. 

In Blair v, AUen, 3 Dill. 101, there was a trial by the district court, 
in a suit at law, on a stipulation waiving a jury and consenting to a 
trial by the court. There was a finding of facts by the district court 
and rulings thereon. On a writ of error the circuit court hèld that, 
as the facts were controverted below, and as there was nothing équiva- 
lent to an agreed statement of facts for the opinion of the district 
court as to the law arising thereon, it followed that no error of law 
committed by the district court appeared of record, and the judgment 
must be affirmed. 

In Wear v. Mayer, 6 Fed. Eep. 658, in an action at law in the 
district court, a jury was waived, and, by consent of parties, the 
issues of fact were submitted to the court. The bill of exceptions 
showed a finding of facts by the court in the nature of a spécial 
verdict, and there were exceptions to rulings of the court ; but the 
circuit court, on a writ of error, held that it could not consider any 
exception taken below. 

The question involved is one of the power and authority of the 
court, and is not such a question of practice or such a form or mode 
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of proceeding as is embraced in section 914 of the Eevised Statutes, 
which adopts for the circuit and district courts of the United States, 
in Buits at law, the practice of the state courts. There is nothing in 
section 914 which extends or affects the power of this court, as it 
before existed, on a writ, of error to the district court. Wear v. 
Mayer, ut supra. 

The above views do not interfère with the right to hâve a trial by 
a référée, in a suit at law, by consent, in the district court, or with 
the power of the circuit court, on a writ of error, to revise the pro- 
ceedings on the trial before the référée on proper papers. This was 
done by this court in Sicard v. The Buffalo, etc., R. Co. 15 Blatchf. 
525, and in Tyler v. Angevine, Id. 536. This practice is founded on 
the view, held by the suprême court, that the referring of actions 
under a rule of court, by consent of parties, was well known at com- 
mon law, and as well established and as fully warranted by law as 
actual trial by jury, (Alexandria Canal Co. v. Swan, 5 How. 89 ; York, 
etc., R. Co. V. Myers, 18 How. 246; Heckers v. Foivler, 2 AVall. 123; 
RoUnson v. Mut. Benefit Life Ins. Co. 16 Blatchf. 194, 201 ;) where- 
as, the finding of issues of fact by the court upon the évidence is 
altogether unknown to a common-law court, and cannot be recognized 
as a judicial act. Campbell v. Bnyreau, ut supra. The record shows 
that before the answer was put in a demurrer to the complaint was 
interposed by the défendant, and that there was a joinder in demur- 
rer filed by the plaintiff, and that the issue of law thus joined was 
heard by the court, and the demurrer was overruled, with costs, and 
the défendant was allowed to answer. The questions arising on the 
demurrer are open to review on this writ of error. The demurrer 
assigns, as causes of demurrer, the foUowing : 

(1) That the complaint does not show that there was any process, writ, oi 
summons of any court whereon to found it, or that any writ, process, or sum- 
mons has been filed in any court, or served on the défendants. (2) ïhat it 
appears on the face of the complaint that each coupon did not become due and 
payable senii-annually after May 7, 1872, the date of the création and issuing of 
the bonds to which the coupons were annexed, as required by chapter 907 of 
the laws of ïsfew York of 1869, and the ameiidments thereto, under which the 
bonds appear on their face to hâve been issued, but that said coupons were 
made to become due and payable on the first days of April and October, in 
each year, which are days not semi-annually froin and after the date and 
issuing of said bonds, and that, therefore, said bonds are void. (3) That it 
appears on the face of the complaint that the plaintiff has no légal ciipacity 
to maintain the suit, because it is not authorized to become the purchaser or 
transférée of the coupons sued on, by the act of June 3, 1864, under which, as 
stated in the complaint, it waa organized; and that it do3s not appear froin 
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the complaint that thé plaintiff purcliased or obtained said coupons before 
they became due, or acquired them by discounting the same, or by discount- 
ing and negotiating the same, or in any of the waya or under any of the pro- 
visions prescribed in said act as the only manner or authority for it to deàl 
in or become the owner of said coupons, or to be entitled to sue thereon. 

1. The complaint shows the jurisdietion of the court over the suh- 
jeet-matter of the action, by showing that the plaintifE is a bank- 
ing association organized under the act of June 3, 1864, and located 
and doing business at Lyons, in the northern district of New York. 
Jurisdietion is. given by section 563 of the Eevised Statutes to the 
district court held for the district within which the association is 
established of ail suits by it. The complaint shows that the défend- 
ant is a corporation organized under the law of New York, and that 
it is in said district. It is not necessary that the complaint should 
allège the issuing, filing, or service of any writ, process, or summons. 
The défendant appeared generally by interposing a demurrer, and 
thus jurisdietion of it personally was obtained. Its remedy for any 
want of procesa or of its service was by a spécial motion before 
appearance, or demurrer. 

2. The act of the législature of New York of May, 1869, (Laws 1869, 
«. 907, p. 2305, § 4,) provides that the bonds— 

" Shall become due and payable at the expiration of 30 years from their date, • 
and shall bear iutefest at the rate of 7 per cent, per annum, payable semi-an- 
nually, and that the bonds shall bear interest warrants corresponding in 
number and amounts with the several payments of interest to become due 
thereon." . 

The complaint sets forth one of the bonds. It bears date May 17, 
1872, and is made payable "on the first day of April, in theyear 1892, 
with interest from the seventeenth day of May, 1872, at the rate of 7 
per cent, per annum, payable semi-annually on the first days of April 
and October of each year, on the présentation and delivery of the 
proper interest warrants." The complaint allèges that the bonds 
were executed "on or about" the seventeenth day of May, 1872, with 
ihe coupons sued on annexed to them, and that the said coupons were 
for a valuable considération transferred to the plaintiff, who is now 
the holder and owner thereôf. The point made in the cause of de- 
murrer assigned is that the first day fixed for the payment of interest, 
October 1, 1872, is not a day six months from May 17, 1872, and that 
as each day assigned thereafter is six months in succession from Oc- 
tober 1, 1872, the interest is not made payable semi-annually from 
ihe date of the bond. But the complaint does not show what interest 
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warrants were annesed to the bonds, or that there were any issued 
payable at an earlier date than April 1, 1874, which is the first date 
at which any coupons sued on were due. It could be no objection 
that the first coupon due became due more than six months from the 
date of the bond, and there is nothing in the complaint to show that it 
did not. Independently of this, the provision of the statute as to the 
interest was directory, and not of the essence of the power. 

In RockCrcek y.Strong, 96 U. S. 277, the statute authorized bonds 
payable not more than 30 years from date. Bonds were issued pay- 
able 30 years and 35 days from date. The court held that this pro- 
vision was directory. 

3. It is provided by subdivision 7 of section 5136 of the Eevised 
Statutes, re-enacting section 8 of the act of June 3, 1864, (13 St. at 
Large, 101,) that every banking association shall hâve* power to 
«xercise — 

"Ail such incidental powers as shall be necessary to carry on the business of 
banking, by discounting and negotiating promissory notes, drafts, bills of ex- 
change, and other évidences of debt, by receiving deposits, by buying and 
selling exchange, coin, and bullion, by loaning money on personal security." 

The coupons appear by the complaint to be payable to bearer. They 
were, therefore, negotiable promissory notes, and there being nothing 
in the complaint to show that they were taken by the bank in a 
manner or at a time not authorized by law, it must, on a demurrer 
to the complaint, and under the averment in the complaint that the 
coupons were transferred to the bank for a valuable considération, 
and that it is the holder and owner of them, be held that it acquired 
them in accordance with the statute, by discounting them, or by loan- 
ing money on them as personal security, they being personal security. 
But, aside from this, even if the court could say from the statute and 
the complaint that the bank was prohibited from becoming the trans- 
férée and owner of the coupons, the objection is one which cannot be 
raised by the party sued on the coupons, but is one which can be 
urged only by the government. Nat. Bank v. Mattheics, 98 U. S. 621 ; 
Bank of Genesee v. Whitney, 2 Morr. Trans. 399. 

As the court below had jurisdiction of the subject-matter and the 
parties in the suit, and as no error is disclosed in the pleadings or 
judgment, and as nothing found in the bill of exceptions can be 
eonsidered, the judgment, being a proper judgment in form, on proper 
pleadings, must be presumed to be right, and on that ground must 
be afiSrmed, with costs, without re-examining any questions of law or 
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fact sought to be raîsed by the bill of exceptions, except so far as 
any of such questions were presented by the demurrer. 

The same décision is made in the case of Town of Liions, plaîntiff 
in error, against the Albany City National Bank, défendant in error. 



Staffoed Nat. Bank v. Speague and others. 
(Gvreuit Court, D. Gonneeticut. August 17, 1881.) 

1. EqniTT Plbading — Fédérai, Coxtrts. 

in the fédéral courts légal causes of action cannot be joided with équitable 
in the same bill. 

2. BaMB— MULTrPARIOUBNESS. 

A bill is not demurrable on the ground of multifariousness •when the joinder 
therein of two distinct matters prevents a needless multiplicity of suits, and 
neither inconveniences the défendants nor causes them additional expense. 

Ratcliffe Hicks and Jeremiah Halsey, for plaintiff. 

Charles E. Perkins, for défendants. 

Shipman, D. J. This is a demurrer to the plaintiff's bill upon the 
ground of multifariousness. The plaintiff originally brought its péti- 
tion in equity to the state court, alleging, in substance, as f ollows : 
That it was a judgment créditer of Amasa Sprague and William 
Sprague, and that to seeure its unsatisfied judgment it had duly, on 
June 10, 1880, filed its judgment lien upon a large amount of real 
estate in this state, described in the pétition, and situate in the towns 
of Sterling, Canterbury, Scotland, Windham, and Franklin, alleged 
to belong to the said Spragues, or one of them, which land had been 
attached in the suit upon which said judgment was obtained; that 
in December, 1873, Zaehariah Chaffee caused to be recorded in the 
land records of the towns of Windham, Sterling, and Scotland a 
trust deed dated November 1, 1873, by which deed said Amasa and 
William Sprague pretended to convey to said Chaffee ail the lands 
described in said eertificate of lien ; that said deed is fraudulent and 
void as to the plaintiff for sundry alleged reasons, one being that at 
the time of its exécution and delivery the grantors were hopelessly 
insolvent, and executed and delivered the deed without considération, 
for the purpose of placing the property beyond the reach of their 
creditors, and to delay and hinder them in the collection of their 
claims. It is further alleged that said deed provided that, after the. 
payment of certain extension notes, to be accepted by the Sprague 
creditors in discharge of their original claims, the residue of the 
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property should be returned to the grantoré; that the plaintifï was 
not a party to the deed and never assented thereto ; that on April 6, 
1874, new assignments were made to said Chafïee by A. & W. Sprague, 
as a firm and individually, of said property covered by said eertificate 
of lien, which assignments were also fraudaient and void as to the 
.plaintiiï, for divers alleged reasons, one of which was that the object 
of said assignments was to postpone and delay the creditors of the 
said Spragues. The pétition further alleged that Amasa Sprague, 
William Sprague, and said Chaffee are in possession of said real 
estate, and prayed for a foreclosure of said judgment lien, for posses- 
sion of said premises, that the trust deed and assignments be declared 
to be void and of no effeet, that the title of Chaffee may be postponed 
to that of the plaintiff, and for damages. 

The joinder of causes of action at law and in .equîty is permit- 
ted by the récent practice act of this state. The action was re- 
moved to this court, and the défendants demurred upon the ground 
that the complaint joins in one proceeding a cause of action at law 
for damages, and a cause of action in equity, and that said complaint 
contains distinct matters, in which the défendants are not both inter- 
ested, viz. : the foreclosure of a judgment lien, and the setting aside 
a trust deed to Chafïee. 

As to the first cause of demurrer, the plaintiff admits that, by the 
equity rules and practice of the United States courts, légal and équitable 
grounds of relief cannot be joined in a bill in equity, and moves for 
leave to amend by erasing the prayer for damages, which motion is 
granted without costs. 

The second cause for demurrer présents the question which is in 
dispute. 

Judge Story (Eq. PI. § 271) defines multifarionsness to be — 

"The improperly joining in one bill distinct and independent matters, and 
thereby conf ounding them ; as, for example, the uniting in one bill of several 
matters, perfectly distinct and unconnected, against one défendant; or the 
demand of several matters of a distinct and independent nature, against sev- 
eral défendants, in the same bill." 

It is said by the défendants that in this bill there are two subjeets 
which are distinct and independent : First, the foreclosure of a 
judgment lien upon the interest of the Spragues in the land; and 
second, the setting aside of a prior deed to Chaffee. While this two- 
fold prayer may come within the letter of th' définition of multifa- 
rionsness, I do not think that it comes within the evil which the rule 
was intended to prevent, viz. : the uniting in one suit questions which 
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it was impracticable to deal with at thé same time by reason of their 
independent character, or which could not be so dealt with without 
burdening the parties with expense and inconvenience. In fact, be- 
cause the circumstances of each case dififer, there is no arbitrary and 
inflexible rule as to what constitutea fatal multifariousness, and 
courts of equity are wont to permit joinder of questions which are 
to a certain extent distinct, when it can be done without incon- 
venience. Story's Eq. PI. § 539; Gaines T. Chew, 2 How. 619; 
Hoggart v, Cutts, 1 Craig. & Phill. 204. 

"And in new cases it is to be presumed that the court will be govemed by 
those analogies which seem best founded in gênerai convenience, and will best 
promote the due administration of justice, without multiplying unnecessary 
litigation on one hand, or drawing suitors into needless and oppressive ex- 
pansés on the other." 

An examination of the allégations of this bill will, I think, satisfy 
the mind that the joinder of thèse two matters would prevent need- 
less multiplicity of suits, and would not be inconvénient to any of the 
défendants. 

In 1873 the Messrs. Sprague became insolvent, and executed a deed 
of trust of their lands in Connecticut to Mr. Chaffee, upon certain 
trusts. The plaintiff says that this deed and the subséquent assign- 
ments are fraudulent and void as to those creditors who did not 
assent to their provisions; that it, being a non-assenting créditer, 
attacbed thèse lands or a part of thom, obtained judgment, and filed 
its certificate of lien. The object of the plaintiff is to perfect its title 
to the lands by a deoree of foreclosure, and by a removal of a cloud 
upon the title which was created by a void deed of the judgment 
debtor. In some cases the cloud bas been so placed, perhaps, by 
third persons, or has so arisen, as in Banks v. Walker, 2 Sand. Ch. 
344, as to make the examination of both questions in one suit 
impracticable, or very inconvénient to the parties and to the court. 
In this case there is no difficulty in investigating the two questions 
at the same time. The cloud was placed by the Messrs. Sprague; 
both they and Chaffee hâve either a title or an interest in the lands, 
and both are in possession. AU the défendants are désirons to 
défend the validity of the trust deed, and to protect the property from 
the attaek of non-assenting creditors. It is a question in which they 
are ail iuterested. 

Again, the practical and substantial . question in this case is in 
regard to the validity of the trust deeds. Apart from that question 
the foreclosure would be a mère formai proceeding. The bill for 
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foreclosure is a means by which the plaintiffs place themselves in 
proper position to attack the deed. It would be an unnecessary 
delay to compel the plaintiff to obtain a decree of foreclosure, and 
then to commence the suit which is to détermine the only seriously- 
mooted question in the litigation. The law's necessary delay fre- 
quently causes ineonvenience and injury to suitors. Courts should 
be careful not to create delay and multiply expenses by unnecessary 
technicalities. 

If the questions are severed the severance will unnecessarily post- 
pone the adjudication of the substantial and vital question in dispute, 
while the union of the questions will subject the défendants to n& 
ineonvenience and to no additional expense. 

The second cause of demurrer is overruled. 



United States v. Hazaed and others, Executors.* 

[Circuit Court, E. D. Fennsylvania. July 8, 1881.) 

1. Tax on Legacibs— When it Accetjed— Acts op CoNaBEss. 

By the act of congress of June 30, 1864, relating to legacy and succession: 
taxes, as modified by the act of July 13, 1866, no tax was imposed until the 
benefioiaries under the will, or intestate laws, came to the possession or enjoy- 
ment of their property. 

2. Same — Similarity of Pbovisions as to Ijegact and Succession Taxes. 

The provisions of the act in this respect were substantially the same with 
regard to the legacy tax as with regard to the succession tax, and the décision 
in Glafj) v. Mason, 94 U. S. 589, relating to the latter, applies equally to the 
former. 

3. Same — Legacies Vesting in Possession Aptbb Rbpbai, op Act. 

The act of 1874, unlike the act of 1862, created no lien or charge until the 
government was authorized to demand the tax, and hence legacies which did 
not vest in possession or enjoyment until after the repeal of the act are not 
liable to the tax. 

Motion for judgment in a suit brought by the United States to 
recover a legacy tax. The jury, by a spécial verdict, found substan- 
tially the following facts : 

Erskine Haz ird died February 14, 1865, leaving personal estate valued at 
$163,046.42. By his will he gave to bis wife the full use and enjoyment of 
ail his estate and property during her life, and he directed that at her death 
the remainder of his property be divided equally in shares among such of his 
cliildien as migbt then be living and the familles of those who might hâve 
died leaving issue. He furtlier directed that the shares which should thus 
fall to two of his daughters (naming them) should be placed with a trusf 

♦Reported by Frank P, Prichard, Esq., of the PMlaLlelphia bar. 
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Company, upon certain trusts, for their beneflt. Testator's widow died Auguat 
17, 1874, leaving flve children surviving. If upon the above facta the court 
should be of opinion that the estate which came into the hands of the execu- 
tors at the death of the widow was liable to a legacy tax, then verdict for 
plaintifE for $1,630.44. If tlie court should be of opinion that such estate was 
liable net only to the tax, but also to a penalty for non-payment, then verdict 
for plaintifE for $1,826.04. If the court should be of opinion that such estate 
was not liable to a legacy tax, then verdict for défendant. 

John K. Valentine, U. S. Dist. Att'y, for plaintiff. 

Samuel Dickson and John G. BuUitt, for défendants. 

Butler, D. J. Judgment must be entered for the défendant on 
the spécial verdict. The testator having died in 1865, the claim of 
the govemment rests on the act of 186é, as modified in 1866. By 
this act, thus modified, no tax was imposed until the beneficiaries 
under the will, or intestate laws, came to the possession or enjoyment 
of their property. The provisions, in this respect, touching legaciea 
and successions, were substantially the aame, — if not identical; and 
the décision in Clapp v. Mason, 94 U. S. 589, therefore, leaves noth- 
ing open to discussion. What is said in that case applies with equal 
force hère. This aot — differing from that of 1862 — created no lien or 
charge until the government was authorized to demand the tax. No 
right accrued until that time. The legacies hère involved did not vest 
in possession or enjoyment until 1874, — four years subsequently to 
the repeal of the statute. This view renders an examination of other 
questions discussed by counsel unnecessary. What is, or is not, a 
vested legacy or devise, under the décisions in this state, is often & 
very difficult question. Hère we need not consider it. 



United States v. Erige, Jixecutor, etc.* 
[Circuit Court, E. D. Pennsylvania. July 8, 1881.) 

1. Legact Tax. 

Upon facts substantially identical with those of the case of U. S. v Hazwrd, 
juat preceding, a legacy \Aà not liable to legacy tax, upon the prlnciples laid 
down in that case. 

Motion for judgment in a suit brought by the United States to 
reeover a legacy tax. The jury, by a spécial verdict, found substan- 
tially the following facts : 

Singleton A. Mercer died October 14, 1867, leaving personal estate valued 
at $133,866.08. By bis will he gave to his wife, Maria Mercer, his household 
goods and silver plate, absolutely, and the residue of his estate he gave to a 

•Reported by Frank P. Priohard, Esq , of the Pblladelphla bar. 
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trustée to pay the income to his wife during her life, and after her death to 
divide the principal among such of his children, or the issue of the deceased 
children, as should be living at the death of his wife, and, in default of chil- 
dren or their issue, he gave the estate to such persons as would hâve taken 
under the intestate law had testator died at that time. Testator's widow died 
February 14, 1872, leaving three children surviving. If the court should be 
of opinion that the testator's estate was liable to legacy tax, then verdict for 
plaintiff for $1,314.85. If the court should be of opinion that the estate was 
liable also for the penalty for non-payment, then verdict for plaintiff for 
$1,794.78. If the court should be of opinion that the estate was not liable to 
the tax, then verdict for défendant. 

John K. Valentine, U. S. Dist. Att'y, for plaintiff. 

O. Heide Norris, for défendant. 

Btjtlee, D. J. Judgment must be entered on the spécial verdict 
for the défendant. The testator having died in 1867, the daim of 
the govemment rests on the act of 1864, as modified in 1866. As 
the beneficiaries under the will, whose interests are sought to be 
taxed, did not become entitled to the possession or enjoyment of the 
property until the death of Maria Mercer, in February, 1872, and the 
statute imposing the tax was repealed in 1870, no liability to the 
government accrued. This case is identical with U. S. v. Hazard, 
decided at this term, and what is there said need not be repeated hère. 

Section 3 of the act of July 1, 1862, (12 St. 485.) provided as fol- 
lows: 

" That any person or persons having iii charge or trust as administrators, 
executors, or trustées of any legacies or distributive shares arising from Per- 
sonal property of any kind whatsoever, where the whole amount of such Per- 
sonal property as aforeaaid shall exceed the sum of $1,000 in actual value 
passing from any peraon who may die after the passage of this act, possessed 
of such property, either by will or by the intestate laws of any state or terri- 
tory, or any part of such property or interest therein, transferred by deed, 
grant, bargain, sale or gift, naade or intended to take effect in possession or 
enjoyment after the death of the grantor or bargainor, to any person or per- 
sons, or to any body or bodies politic or corporate, in trust or otbervvise, shall 
be, and hereby are, made subject to a duty or tax, to be paid to the United 
States, as follows, that is to say: 

" First. Where the person or persous entitled to any bénéficiai interest in 
such property shall be the liueal issue or lineal ancestor, brother or sister, to 
the person who died possessed of such property, as aforesaid, at and after the 
rate of 75 cents for each and every hundred dollars of the clear value of such 
interest in such property." * * * 

The act of June 30, 1864, (13 St. 286,) provided : 

" Sec. 124. That any person or persons having in charge or trust, as admin- 
istrators, executors, or trustées, any legacies or distributive shares arising 
from Personal property, where the whole amount of such personal prop 
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erty, as aforesaid, shall exceed the sum of $1,000 in actual value, passing, 
after the passage of this act, from any person possessed of such property, 
either by will or by the intestate laws of any state or territory, or, any Per- 
sonal property or interest therein, transferred by deed, grant, bargain, salei, 
or gift, made or întended to take effect in possession or enjoyment after 
the death of the grantor or bargainor, to any person or persons, or to any body 
or bodies politic or corporate, in trust or otherwise, shall be, and hereby are, 
made subject to a duty or tax, to be paid to the United States, as follows, that 
is to say: 

" First. Where the person or persons entitled to any bénéficiai interest in 
such property shall be the lineal issue or lineal ancestor, brotlier or sister to 
the person who died possessed of such property, as aforesaid, at the rate of 
one dollar for each and every $100 of the clear value of such interest in such 
property. * * * 

" Sec. 125. That the tax or duty aforesaid shall be a lien and charge upon the 
property of every person who may die as aforesaid, for 20 years, or until the 
same shall, within that period, be fully paid to, and (iischai"ged by, the United 
States; and every executor, admiaistrator, or trustée, before payaient and dis- 
tribution to the legatees, or any parties entitled to bénéficiai interest therein, 
shall pay to the collector or deputy collector of the district of which the de- 
ceased person was a résident, the amount of the duty or tax assessed upon 
such legacy or distributive share. * * * 

"Sec. 173. That the following acts Of congress are hereby repealed, to-wit: 
The act of July 1, 1862, entitled 'An acb to provide internai revenue to sup- 
port the government and to pay interest on the public debt.' * * * pro- 
vided, that ail the provisions of said acts shall be iu force for levying and col- 
lecting ail taxes, duties, and licenses properly assessed or liable to be assessed, 
or accruing under the provisions of former acts, or drawbacks, the right to 
■which has already accrued, or which may hereafter accrue, under said acts, 
and for maintaining and continuing liens, fines, penalties, and forfeitures 
incurred under and by virtue thereof." 

Section 125 of the act of June 30, 1864, was amended by theninth 
section of the act of July 13, 1866, (14 St. 140,) as follows : 

" That section 125 be amended by inserting after the words ' that the tax 
or duty aforesaid' the following: Shall be due and payable wheneverthe party 
interested in such legacy, or distributive share, or property, or interest afore- 
said, shall become entitled to the possession or enjoyment thereof, or to the 
bénéficiai interest in the profits accruing therefrom." * * * 

The act of July 14, 1870, (16 St. 256,) provided: 

" Sec. 3. That on and after the flrst day of October, 1870, the taxes imposed 
by the internai revenue laws, now in force, herein specifled, be, and the same 
are, hereby repealed, namely: On articles in Schedule A; the spécial tax on 
beats, barges, and flats ; on legacies and successions; on passports, and on gross 
receipts. 

"Sec. 17. * * That ail the provisions of said acts shall continue in full 
force for levying and collecting ail taxes properly assessed or liable to be 
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assessed, or accruing under the provisions of former acts, or drawbaeks, the 
right to wliich has already acerued or which may hereafter accrue under said 
acts, and for maintaining and continuing liens, fines, penalties, and forfeit- 
ures incurred under and by virtue thereof. And this act shall not be eon- 
strued to aflect any act done, right acerued, or penalty incurred under former 
acts, but every such right is hereby saved." 



FussELL V. Hughes and another.* 

Same V. Grbqg. 

(Ovreuit Cowt, N. D. Ohio, W. D. August, 1881.) 

1. ViKoraiA MiUTABY DisTKicT IN Ohio— ACT OP CouaBEBS Oï" Mahch 23, 1804 

— OONSTBUCTION OF— WHBII EnTKIBS, BUBTETS, AND RbTUENB RkQUIEBD TO 
BB MaDB. 

By the act of congress of March 23, 1804, entitled "An act to ascertain the 
boundary of the lands reserved by the state of Virginia," etc., in Ohio, for the 
satisfaction of her offlcers and soldiers, and to limît the period for locating the 
same, a completed location whhin three years, and a survey and return thereof, 
with the original or certifled copy of the warrant on which they were founded, 
to the gênerai land-offlce, within flve years from the passage of the act, were 
made conditions précèdent, without compliance with which no one entitled to 
bounty land in that district could obtain a patent ; and by section 3 of that act 
ail lands in the reserved territory not thus effectually appropriated within thèse 
prescrlbed times should thenceforth cease to constitute a nart of the reserved 
territory of the Virginia military district, should be released from ail claimsfor 
such bounty lands by virtue of any location or survey not then completed and 
returned, and should become thereby the property of the United States, to be 
disposed of as part of its public lands, free from any trust in favor of the sol- 
diers of Virginia. 

2. Bame — Same— Subséquent Statutbs— Extendinq Timb of Entbt, etc. — Act 

op 1804 Revivbd and Contdîubd. 

The subséquent statutes extending the period of time for making valid en- 
tries, surveys, and returns of surveys, so as to entitle the party to a patent, 
although the third section of the act of March 23, 1804, was not repeated 
therein, are to be taken as reviving the entire law, includmg the third section, 
as if the latter had been inoorporated with each new enaotment, so that the 
conséquences of a failure to take tlie steps required to procure a patent within 
the periods from time to time liraited, prescribed in the third section, follow 
and apply to each successive extension of the time of grâce. 

3. Same. 

Ail entries nnd surveys made prior to January 1, 1852, and of which no re- 
turn, with the original warrant or a certifled copy thereof, had then been made 
to the gênerai land office, are vacated and made void, so that they cannot law- 
fully serve as the basis of patents ; the land covered by them lapsing into the 
gênerai body of the public lands and no longer constituting any portion of the 
Virginia military réservation of bounty lands. 

♦Beported by S. O. Harper, Esq., of the Cincinnati, bar. 
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4. Same— Entht AMD BuBVET Gavb Conditional, not Absoltjtb, EsTA-rai. 

The entry and survey did not vest the party ■with an équitable estate whicb 
congress cannot deprive him of by législation. His rights were not vested ab- 
solutdy, but only subject to the conditions prescribed by the statutes, under 
which alone his rightg arose ; and, having failed to comply with the conditions 
prescribed to perfect his estate and title, his inchoate rights never ripened into 
an indefeasible title. 

5. Equitt — Recovery of Possession of Land by Eqititable Owner— Légal 

Title in United States. 

A bill for the recovery of possession of land, but asserting no équity against 
the défendants in possession escept that they are in possession without title to 
the land which in equity belongs to complainant, vhe légal title to which is in 
the United States, cannot be entertained. 

6. JUKISDICTION OF UNITED StATES COUKTS OVEK SuKVEYOR— VlBOmiA MlLITARY 

District. 

The United States courts hâve no jurisdiction over the principal surveyor of 
the Virginia military district in the discharge of his duties, and hâve no right 
to control the public records lawf ully in his custody. 

Golf V. Q.dloway, 4 Pet. 332, fuUowed. 

7. Equity— Statutb of Limitations— Légal astd Equitable Titles. 

In equity, as well as at law, a statute of limitations is a bar when the con- 
flicting titles are adverse in their origin, and one was équitable and the other 
légal. 

8. Statotb of Limitations — Adverse Possession — Entirb Tract Claimed. 

One who enters upon land under color of title, intending to take possession 
of the entire tract, no part of which is held adversely at the tinie of his entry. 
is deemed to be in possession to the extent of liis claim. 

9. Ohio Statute op Limitations — Real Actions — When to be Brought Af- 

ter Removal of Disability. 

Under sections 4977-8 of the Revised Statutes of Ohio, limiting the times 
within which actions for the recovery of the title or possession of real estate 
may be brought, the action must be brought within 10 years after the disability 
is removed, unless in cases where that period would terminale less than 21 
years from the time the cause of action accrued. 

In Equity. 

Jeremiah Hall, for complainant. 

West, Walker é West, for défendants. 

Matthews, Justice. Thèse suits wçre argued and may be decided 
together. The material facts as they appear by the pleadings and 
proof s, so far as material at présent, are as follows : 

On the nineteenth day of July, 1822, warrant No. 6508, for 200 acres of 
land, was granted by Virginia to Archibald Gordon, late of Cecil county, 
Maryland, for service in the Virginia Une, on continental establishment, in 
the war of the révolution. 

On July 1, 1823, he caused this warrant to be located on entry 12017, in the 
Virginia military district, in Logan county, Ohio, and the same to be duly 
recorded. 

On March 25, 1823, this location was carried into survey, and on November 
v.8,no.6— 25 



886 FEDRSALTRHMBTEBi 

5, 1824; thîS siirvey w'as recorded in thé office of the principal surveyor of 
said district atiChlllteôtbe. ' - i' 

Archîbald Gordon teëd intestate abQut the year 1829 or 1830,leaving Archi- 
bàld Gordon, Jr., hÏB oiily chiid and héir at law. 

Arehibald Crordoij., Jr'., (iîeà intestate about the year 1833 or 1884, leaying 
the complainant aud hèr sisker, Sarah Priscilla, his only cbildren and heirs at 
law. _ 

The complainant was intermarried on Xovember ], 1855, and her hnaband 
died about August 1, 1865r., Her sister, Sarah P., was married about Decem- 
ber 4, 1848, and died leaving Sarah Elizabeth her only child and heir at law; 
her husband died about the year 1855. Her child, Sarah Elizabeth, died at 
the âge of nine years and six months, lëaving complainant her sole heir at 
law. 

No patent bas ever been applied for or issued, on this entry and survey, by 
br to Arehibald Gordon or his légal représentatives. According to the testi- 
mohy of E. P. Kendrick, principal surveyor of the Virginia military district 
at Chillicothe since 1845, this entry and survey of Arehibald Gordon are 
marked '• withdrawn" on the record, as, he supposes, because it was thought 
that the location was made upon a state-line warrant, though he never saw 
the warrant. His supposition is based on a note made on the record of Gor- 
don's location of the words " state line ;" but by whom this note and the word 
" withdrawn'' were written, and at what time, he does not know. A certifled 
cppy or duplieate of warrant No. 6508, the original being dated July 19, 1822, 
to Arehibald Gordon, certifled by the register of the Virginia land-office at 
Richmond, Virginia, shows that it was issued in considération of services as 
•i private in the continental line. 

On May 25, 1840, Cadwallader Wallace made an entry in his own name of 
50 acres of land in said distriiit, and caused the same to be recorded on mili- 
tary warrant 'Np. 6713, desciibed po that the west line of the Gordon survey 
No. 120Ï7 shoùid be thé eàst Une of Wallace's entry No. 14530. 

On thé next day, May 26, 1840, "Wallace caused a survey of this entry to be 
recorded, and from the survey it appears that his 50 acres were laid off and 
described, so that the whole of it lies within the limits of the Gordon survey ; 
the west line of the latter being also the west line of the "Wallace survey, 
instead of the east liue, as called for. by the entry. And on April 8, 1842, 
"Wallace obtained a patent from the "United States for the land described by 
and embraced within this survey. 

On October 4, 1851, Daniel Gregg made an entry in the records of the prin- 
cipal surveyor of said district, No. 16070, of 130 acres, on military warrant 
No. 442, to include the vacant lands between surveys 9993, 9997, 9994, 9958, 
and 14530, the last-named being "Wallace's 50-acre survey, as above described. 

On December 20, 1851, Gregg procured 100 acres of his entry to besurveyed 
so as to cover that much of the land within the entry and survey No. 12017, 
of Arehibald Gordon, lying next east to Wallace's 50-acre survey, 

Cadwallader "Wallace, by a previous entry and survey, recorded November 
5, 1834, became the proprietor of 150 acres of land. the title to which is not in 
dispute, described in the survey so that its east line coincided its full length 
for that distance with the west line of Arehibald Gordon's survey No. 12017 to 
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its north-west corner; Ckirdon's west Une, for 240 pôles from a stake to the 
north-west corner of his survey, being one of the càlls in thia survey of Wal- 
lace. ' 

Of the 50 acres described in Wallace's survey No. 14530, 21 acres ofE the 
northern part are claimed by the défendant Hughes, and 29 acres remaining 
by the défendant Esther Dennison, who arejoined in the flrst bill, who dérive 
title from Wallace and are in possession. The 100 acres patented to Greggt , 
and conveyed by him to Swisgood and others, ariB covered by the second bill.to 
which they are made défendants. Kendrick, the principal surveyor of the mil- 
itary district, is made a défendant to both bills. 

The complainant claims that she is, by virtue of the entry and survey of her 
ancestor, Archibald Gordon, now seized in fee-simple of an équitable estate in 
the land embraced therein, and entitled to the immédiate possession thereof ; 
that the entry and survey of Cadwallader "Wallace, No. 14530, and hia patent 
issued thereon, and the entry of said Gregg, and his survey and patent, were 
ail of them made and obtained in violation of the proviso of the second section 
of the act entitled "An act to extend the time for locating Virginia military 
land-warrants and returning surveys thereon to the gênerai land-ofBce," ap- 
proved Mareh 1, 1823, and are ail of them void. 

The relief prayed for is that the location, entry, and survey No. 12017, in the 
name of her ancestor, Archibald Gordon, founded on said military warrant No. 
6508, be established and afflrmed, and the validity thereof fore ver perpetuatedj 
that the location of said Cadwallader "Wallace, his entry, survey No, 14530, and 
patent, and the location of Daniel Gregg, his entry, and survey No. 16070, and 
patent, be adjudged to hâve been made and issued in violation of the proviso 
of said act of congress and void; that the words "withdrawn" and "state 
line," 80 written upon said records, location, entry, and survey No. 12017, be 
adjudged to hâve been so written vrithout authority, and that the évidence of 
said military warrant No. 6508, and original survey of said entry No. 12017, be 
forever perpetuated ; that the complainant uiay bave an order for the delivery 
of the possession of said premises to her, for an account of lents and profits, 
and for gênerai relief. 

The act of March 1, 1823, referred to in the pleadings, after pro- 
viding, in the first section, that the officers and soldiers of the "Vir- 
ginia line on continental establishment, their heirs and assigna, who 
are entitled to bounty lands within the country reserved by the state 
of Virginia between the Little Miami and Seioto rivers, shall be 
allowed a further time of two years from the fourth day of January, 
1823, to obtain warrants and complète their locations, and the further 
time of four yearç from the same period to return their surveys and 
warrants to the gênerai land-office to obtain patents, contains in the 
second section a proviso in the following words : 

" Provided, that no locations as aforesaid, in virtue of this or the preceding 
section of this act, shall be made on tracts of land for which patents had 
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previously been issued, or which had been previously surveyed; and any 
patent which may, nevertheless, be pbtained for land located contrary to the 
provisions of this act shall be null and void." 3 St. at Large, 772. 

The right of the complainant , to the relief sought is contested on 
several grounds, which remain to be stated and considered in their 
order : 

1. The défendants, in the first place, deny the heirship of the 
complainant, and claim that at least there is a failure of proof upon 
that point. Without critically examining and analyzing the évidence 
upon the question, it is suffieient, to say that there seems to be enough 
compétent testimony in support of the complainant's claim to justify 
a finding in her favor. 

2. The next ground of objection is more serions, and difficult of 
satisfactory détermination. It appears from the testimony that 
Archibald Çrordon, Jr., son of the revolutionary soldier, was married 
in 1827 to Sarah E. Hart, daughter of Joseph Hart and sister of 
Stephen F. Hart. There is also produced in évidence, on the part 
of the défendants, a copy, certified by the recorder of Logan county, 
in which thèse fends are situate, of a deed duly executed, and dated 
June 27, 1S27, between Archibald Gordon, described therein as late 
of Cecil county, Maryland, and Stephen F. Hart, of the county of 
Baltimore, whereby, in considération of $100 paid by Joseph Hart, 
Archibald Gordon grants, bargains, and sells to Stephen F. Hart, in 
fee-simple, ail his lands in Ohio, Indiana, and Illinois, describing, 
amongst others, one tract in Ohio, surveyed on military warrant 
No. 6508 and on entry No. 12017, and setting out an accurate copy 
of the description contained in the survey. This deeds purports to 
hâve been signed and sealed by Archibald Gordon, and is acknowl- 
edged by him in the city of Baltimore, before two justices of the 
peace, duly certified to bave been such at the time by the clerk of the 
superior court of that city, 

It is contended by the défendants that it is effeetually shown by 
this deed that no estate or iiiterest in the lands in controversy ever 
vested in the complainant, whether it be regarded as the deed of 
Archibald Gordon, Sr., or of his son ; even on the latter supposition, if 
it were made duringthe life-time of his father. That Archibald Gor- 
don, Sr., was living at the time of its date is clearly shown by proof 
that he was in receipt of a pension as late as in September of the 
year 1829. In the absence of any proof on the subject, and if it 
were necessary to the décision of the case, it seems to me that the 
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presumption naturally arising upon the circumstances of the case, 
require that it should be held to be the deed of Arcliibald Gordon, 
Sr. On the supposition that it was the deed of his son, and made 
in the life-time of the father, the same presumption would justify a 
finding in its support of a previous conveyance from the father to 
the son. And the récital contained in it that the lands conveyed are 
"his lands," even in the absence of a covenant of gênerai warranty, 
would seem to be sufficient to prevent by estoppel the complainant, 
as the grantor's heir at law, deriving title through him, from now 
claiming an estate in dérogation of that deed. But the contrary was 
held by the suprême court of Ohio in the case of Hart v. Gregg, 32 
Ohio St. 602, which was a suit brought by the heirs of Hart, the 
grantee in this very deed, against some of the présent défendants, for 
the purpose of recovering a part of the lands in controversy in this 
suit. It would be anomalous if the défendants in that suit, having 
Bucceeded in protecting themselves againt the claim of Hart's heirs, 
on the ground that the deed to their ancestor passed no title, should 
■now be permitted to défend themselves against Gordon's heirs on the 
ground that it passed ail her ancestor's title to Hart. In the view I 
feel compelled to take of the rights of the parties upon other grounds, 
the détermination of the question as to the effect of this deed becomes 
immaterial. 

3. It is évident that the foundation of the complainant's case is in 
the proposition plainly affirmed in the bills that she is now seized in 
fee-simple of the équitable estate in said location of land, and entitled 
to the immédiate possession. This proposition is negatived by the 
défendants, and this is the main contention of the parties. To décide 
it réquires a review of the législation on the subject, as the question 
tnrns on the meaning and application of the acts of congress which 
relate to it. On March 23, 1804, congress passed an act entitled 
"An act to ascertain the boundary of the lands reserved by the state 
of Virginia, north-west of the river Ohio, for the satisfaction of her 
officers and soldiers on continental establishment, and to limit the 
period for locating the said lands." The second section provides — 

" That the ofScera and soldiers, or their légal représentatives, who are entitled 
to bounty lands within the above-mentioned reserved territory, shall complète 
their locations within three years after thepassingof this act; and every such 
officer and soldier, or his légal représentatives, whose bounty land has or shall 
hâve been located within that part of the said territory to which the Indian 
title has been extiaguished, shall make return of his or their surveys to the 
secretary of the department of war, within five years after the passing of this 
act, and shall also exhibit and file with the said secretary, and within the same 
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time, the original warrant or warrants under which he claims, or a certîfled 
copy thereof, under the seal of the office where the said warrants are legally 
kept, which warrant or certifled copy thereof shall be sufflcient évidence that 
the grantée therein nàmed, or the person under whom such grantee claims, 
was originally entitled to ôuch bounty land; and every person entitled to said 
lands, and thns applying, shall thereupon be entitled to receive a patent in the 
manner prescribed by law." 

The third section is as follows : 

"That such part of the above-mentioned reserved territory as shall not 
hâve been located, and those tracts of land within that part of the said terri- 
tory to which the Indian title bas been extinguished, the surveys whereof shall 
not hâve been retumed to the secretary of war within the time and times 
prescribed by this act, shall thenceforth be released from any claim or claims 
for such bounty lands, and shall be disposed of in conformity with the pro- 
visions of the act entitled ' An act in addition to and modification of the 
provisions contained in the act entitled An act to enable the people of the east- 
ern division of the territory north-west of the river Ohio to form a constitu- 
tion and state government, and for the admission of such state into the Union 
on an equal footing with the original states, and for other purposes.'" 

It will be observed that the effect of this act was to déclare that a 
completed location within three years, and a survey and return there- 
of with the original or certified copy of the warrant on which they 
were founded, to the gênerai land-ofiSce, within five years from the 
passage of the act, were made by it conditions précèdent, without 
compliance with which no one entitled to bounty land in this district 
eould obtain a patent ; and that by a distinct, substantive, and posi- 
tive provision of the same act ail lands in the reserved territory not 
thus effectually appropriated within thèse prescribed times shpuld 
thenceforth cease to constitute a part of the reserved territory of the 
Virginia military land district, should be released from ail claims for 
such bounty lands by virtue of any location or survey not thus com- 
pleted and retumed, and should become thereby the property of the 
United States, to be disposed of as part of its public lands, free from 
any trust in favor of the soldiers of Virginia on the continental 
establishment, to be otherwise disposed of in accordance with the 
statute referred to. 

This construction and effect were given to this législation by the 
suprême court in the case of Jackson v. Clark, 1 Peters, 628, in which, 
on that account, counsel , denied the power of congress to enact it. 
In vindicatipg the limitation as a lawful exercise of power on the part 
of congress, Chief Justice Marshall pointed out that the réservation 
by Virginia in her act of cession was not a réservation of the whole 
tract of country between the rivers Scioto and Little Miami for the 
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exclusive benefit of her soldiers wlio served in the continental estab- 
lishment, but of only so much of it as might be necessary to make 
good any deficiency that might exist of good lands set apart for them 
on the south-east aide of the Ohio river. The residuè of the lands 
■were ceded to the United States for the benefit of the said states — 

"To be considered as a common fund for the use and benefit of such of the 
United States as hâve become or shall become merabers of the confédération 
or fédéral alliance of the said states, Virginia inclusive, according to their 
usual respective proportions in the gênerai charge and expenditure, and shall 
befaithfully and bonafide disposedof for that purpose, and for no other use or 
purpose whatever." 

The chief justice then adds : 

"Although, then, the militaiy rights constituted the primary clalm on the 
trust, that claim was, according to the intention of the parties, so to be sat- 
isfied as still to keep in view that other object, which was also of vital inter- 
est. This was to be effected only by prescribing the time within which the 
lands to be appropriated by thèse claimants should be separated from the 
gênerai mass, so as to enable the government to apply the residue, which it 
was then supposed wonld be considérable, to the other purposes of the trust, 
ïhe time ought certainly to be libéral ; but unless some time might be pre- 
scribed the other purposes of the trust would be totally defeated, and the 
surplus land remain a wildemess." 

Indeed, it is upon the basis of this right in coûgress and its eflfect 
that the chief justice, in that case, establishes the right in congress to 
make the provision in respect to new locatpns, the violation of which 
it is claimed by the cômplainant in this case. On the part of Wallace 
and Gregg, renders void their patents. In commenting on that pro- 
vision, as contained in the act of March 2, 1807, in which it first 
appeared, and from which it was taken in the several successive acts 
in which it is found, the chief justice said: 

" If the right existed to prescribe a time within which military warrants 
should be located, the right to annex conditions to its extension foUows as a 
necessary conséquence. The condition annexed by congress bas been calcu- 
lated for the sole purpose of preserving the peace and quiet of the inhabitants 
by securing titles previously acquired." 

The act of 1804 was followed by that of March 2, 1807, which pro- 
vided that the officërs and soldiers of the Virginia line on continental 
establishment, entitled to bounty lands, etc., "shall be allowed a 
further time of three years from the twenty-third of March next to 
complète their locations, and a further time of five years from the 
said twenty-third of March next to return their surveys and warrants, 
or certified copies of warrants, to the office of secretary of the war 
department." 
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It also contains thîs provi^o : 

"Provided, that no locations as afoi'esaid witliin the above-mentioned tract 
shall,after the passing of this act, be made on tracts of land for which patents 
had previously been issued, or which had previously been surveyed ; and any 
patent which niay, neyertheless, be obtained for land located contrary to the 
provisions of this section, shall be considered null and void." 

Successive acts were passed from time to time exten ding the time 
for making locations, and making and retarning surveya, — April 11, 
1818, (3 St. at Large, é23;) February 9, 1821, (3 St. at Large, 612 ;) 
March 1, 1823, (3 St. at Large, 772;) May 20, 1826, (4 St. at Large, 
189,) — each of which retains and repeats the proviso first contained 
in the act of March 2, 1807. The act of May 20, 1826, extended the 
time for making locations to June 1, 1829, for making surveys to 
June 1, 1832, and for returning surveys to June 1, 1833. After thèse 
times thu8 limited had expired, there was no existing authority for 
making locations, surveys, and returns for five years, when the act 
of July 7, 1^38, was passed, which renewed the authority until Au- 
gust 10, 1840, and provided in respect to the past that — 
"Ail entries and surveys which may hâve heretofore been made within the 
said réservation, in satisfaction of any such warrants on lands not previously 
entered or surveyed, or ou lands not prohibited from entry and survey, shall 
be held goocl and valid; any omission heretofore to extend the time for the 
■making of locations and surveys to the contrary nottoithstanding." 

This act of July 7, 1838, was revived and continued in force by the 
act of August-19, 1841, (5 St. at Large, 449,) until January 1, 1844; 
by the act of 1846, (9 St. at Large, 41,) until January 1, 1S48; by 
the act of July 5, 184S, (9 St. at Large, 245,) until January 1, 1850; 
by the act of February 20, 1850, (9 St. at Large, 420,) until January 
1, 1852. This is ail the législation on the subject except two subsé- 
quent statutes, which remain now to be noted. The first of thèse 
is an act passed March 3, 1855, (10 St. at Large, 701,) entitled "An 
act allowing the further time of two years to those holding lands by 
entries in Virginia military district of Ohio, which were made prior to 
the first of January, 1852, to bave the same surveyed and patented." 
It provides that bounty lands which hâve been entered within the 
tract reserved by Virginia between the Little Miami and Scioto rivers, 
for satisfying the légal bounties to her ofificers and soldiers upon con- 
tinental establishment, shall be allowed the further time of two years 
from and after the passage of the act to make and return their surveys 
and warrants, or certified copies of warrants, to the gênerai land- 
office. The second is the act of May 27, 1880, the second section of 
which enacts that "ail légal surveys returned to the iand-ofifice on or 
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before March 3, 1857, or entries made on or hefore January 1, 1852, 
and founded on unsatisfied Virginia military continenal warrants, 
are hereby declared valid." 

The third section of the act of March 23, 1804, — the first of this 
séries of statutes, — was not repeated in any subséquent l&w, but it 
was not repealed or modified ; and although it verbally refers to the 
limitations of that particular act as making the release therein 
declared, it is not to be considered as having become inoperative by 
the expiration of the times limited in the act. On the contrary, ail 
the subséquent statutes extending the period of time for making valid 
entries, surveys, and retums of surveys, so as to entitle the party to 
a patent, are to be taken as reviving the entire law, inoltiding the 
third section, as if the latter had been incorporated with eaeh' new 
enactment; for the whole séries is necessarily oonnected by thélden- 
tity of its subject-matter, and must be taken and construed as' though 
there was but one statute, so that the conséquences of a failure to 
take the steps required to procure a patent within the periods from 
time to time limited, prescribed in the third section of the act of 
1804, must be understood as foUowing and applying to each succes- 
sive extension of the time of grâce. 

This conclusion is strengthenéd by the language used in the act of 
July, 1838, confirming entries and surveys made in the intérim be- 
tween June 1, 1832, and the passage of that aot, during which, as 
has been shown, the limitation which barred them had become com- 
plète. That language is that such entries and surveys "shall be held 
good and valid, any omission heretofore to extend the time for the 
making of such entries and surveys to the contrary notwithstanding. " 
Such language would not hâve been thought necessary, except upon 
the theory that, without it, ail such entries and surveys would hâve 
been'void. So, too, it is manifest by the act of March 3, 1865, and 
of May 27, 1880, which extends the time for making and returning 
surveys until March 3, 1857, but on entries only that had been made 
prior to January 1, 1852, that since the last-mentioned date ail 
entries and surveys made prior thereto are vacated, annuUed, and 
made void. so that they cannot lawf ully serve as the basis of patents ; 
the land covered by them lapsing into the gênerai body of public 
lands of the United States, to be dispoaed of according to the laws in 
force in respect thereto, and no longer constituting any portion of the 
Virginia military réservation of bounty lanJs. 

That conclusion, adopted and applied to the présent case, is fatal 
to the complainant's claim, as it takes away from her ail foundation 
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for the equity wliich she asserts. The Gordon entry, No. 32017, was 
located and surveyed previous to January 1, 1852, and no return 
thereof with the warrant, or any certified copy thereof, haa ev^r been 
made to the gênerai land-office. It has therefore lapsed, and no 
longer subsista, This oonclusion cannot be resisted on the ground 
that by the entry and survey, when originally made, Archibald Gor- 
don became vested with an équitable estaie, which congress cannot 
deprive him of by législation, for the obvious reason that Gordon's 
rights were not xesteà absolutely, but.only-subject to the conditions 
prescribed by the statutes under which alone his rights arose; and, 
having failed to comply with and perform the conditions prescribed 
as essential to perf ect his éstate and title, his inchoate rights hâve 
never ripened into an indefeasible title. Neither is there any equity 
raised by the complainant on the groiind of any alleged fraud by 
which she or her anêestor was prevented from taking the necessary 
steps to complète their title by obtaining a patent, and so protecting 
their interests forever, on the supposition that there was fraud and 
collusion between Kendrick and Wallace and Gregg, by which Ken- 
drick was induced to write the word "withdrawn" upon the record 
of the Gordon entry and survey. There is no ground on which that 
fraud çan be imputed to the défendants in possession, who appear 
to hâve been innocent purchasers of the title of Wallace and Gregg, 
without notice of any such claim. Even if it should be held that 
the patents of Wallace and Gregg were void, in contravention of the 
proviso to the act of March, 1823, annuUing patents granted for 
lands which had been previously surveyed for another, still it could 
not better the position of the complainant by investing her with a 
légal title held by the United States for ita own use, or reinstating 
an equity which had lapsed by opération of positive law, or estopping 
the défendants from insisting that she is not entitled to recover from 
them their possession without: proof of a paramount title. As to the 
good faith and innocence of wrong on the part of the défendants in 
possession, it may he noticed that the counsel for the complainant, 
in. his written argument, states that Wallace's ingenuity in covering 
up the location of Gordon, and in his deed, in the sale of it, ostensibly 
professing to loeate and sell land west of Gordonfs land, and Gregg 
engrafting his survey upon Wallace's, made it so that no one could, 
by an examination of the record, détermine that either it or Wallace's 
survey covered Gordon's land. This exonérâtes the défendants in 
possession from any charge of fraud and collusion, but does not 
excuse the lâches of the complainant, because no such confusion 
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could have the effect of mislead|ing her as to her right, if she had 
any, to obtain a patent upon her grandfather's entry and survey, 
more espeeially as her counsel also insist that Kendrick could not 
have written the word "withdrawn" on the record of that survey until 
"long since 1850." As her right to apply for a patent expired by 
statutory limitation on January 1, 1852, it does not appear that she 
was prevented from an earlier application by the couduct of which 
she complained. 

4. There is another and equally insuperahle objection to the bills 
in thèse cases which prevents any decree in favor of the complainant 
for the relief prayed for, even on the theory and statements of the 
bills themselves. The complainant claims only an équitable estate, 
and yet prays for the recovery of possession of the lands against 
défendants in possession, as to whoin she allèges they have no title 
either'at law or in equity. 'She does not admit that the patents un- 
der which they claim have vested them with the légal title, but under 
such circumstanees as to entitle her in equity to call fora convey- 
ance and release. If she did, it would be an ordinary case for the 
exercise of jurisdiction by a court of chancery. But she asserts no 
equity against the défendants in possession except that they are in 
possession, without title, of land which in equity belongs to her, the 
légal title to which is in the United States. Under such circumstanees 
her only remedy is, if she is entitled to do so, to clothe her equity with 
the légal title by an application under the law to the public offieers of 
the United States charged with the duty of issuing patents to those 
entitled, and then proceed at lawto recover possession. But she does 
not expect or ask for a decree of this court clothing her with the légal 
title, nor pray for a oonveyanoe from the défendants of what they claim 
to have. It would be useless to déclare the Wallace and Gregg pat- 
ents void, because that would be no ground for further relief to the 
complainant; and if they are void they do not preverrt the assertion of 
any légal rights she may have. And this court bas no jurisdiction 
over the principal surveyor, Kendrick, in the diseharge of his ofificial 
duties, and no right to control the public records lawfully in his 
custody, and for whose contents he is officially responsible. On the 
whole, the case fails on its face for want of equity, and is clearly 
within the authority of the case of Galt v. Galloway, 4 Pet. 332. 

5. But there is another substantial and satisfactory ground, con- 
curring with those already discussed, on which the bills must be dig- 
missed. ïf the complainant ever had the right Of action now asserted, 
it is barred by lapse of time. 
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In Miller v. Mcintyre, 6 Peters, 61, it was decided, foUowing 
Elmendorf V. Taylor, 10 Wheat. 168, that in equity as well as at law 
a statute of limitations is a bai* when the confiicting titles are adverse 
in their origin, and one was équitable and the other légal. Mr. 
Justice McLean, concluding his opinion, and speaking for the court, 
said : 

"From the above atithorities it appears the rule is well settled, both in 
England and this country, that effect will be given to the statute of limita- 
tions in equity, the same as at law. And as, in this case, there eould be no 
doubt, if the complainant's ancestor had held by grant at the time the adverse 
possession was taken, that the statute would hâve barred the right of entry, 
the same effect must be given to it in equity " 

In the présent case, certainly, the complainant cannot ask to be 
placed in any better position than she would hâve been in if, at the 
time possession was taken under the Wallaee and Gregg patents, she 
had received, as heir at law of Archibald Gordon, a patent for the 
land covered by his entry and survey. On that supposition what 
would hâve been her rights' at the time she began the présent suits? 
Wallaee obtained his patent for 60 acres, on survey No. 14530, on 
April 8, 1842, being at that time the owner by patent of 150 acres 
adjoining on the west. In 1844 he conveyed by one deed the whole 
of both tracts, but as an entirety, to Sutton, who entered into pos- 
session soon after, which possession in him and his suceessors by 
deed I find to hâve been continuons, uninterrupted, open, notorious, 
and adverse from that time. The Gregg patent was issued Novem- 
ber 20, 1855, and possession taken under it in 1856. 

It is admitted by counsel for complainant that, as to 21 acres at 
the north end of the Gordon survey, there has been an adverse occu- 
pancy under the Wallaee title for more than 30 years ; but the ad- 
verse possession for more than 12 or 15 years is denied as to the resi- 
due, being the 29 acres at the south end of survey No. 14530. This 
déniai rests upon the ground that the deed, under which Esther Denni- 
son, and those under whom she claimed, claims to hâve title, embraced 
other lands in suryey No. 13693, not in dispute, and on which the actual 
improvement took place; that now in controversy being left in woods, 
uncleared and unimproved. But this distinction cannot be supported. 
In Clark v. Potter, 32 Ohio St. 49, it was decided that "one who enters 
upon land under oolor of title intending to take possession of the entire 
tract, no part of which is held adversely at the time of his entry, is 
deemed to be in possession to the extent of his claim." Thèse bills 
were filed November 2, 1879. The cause of action, as to the land 
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covered by the Gregg patent, accrued, as we find from the évidence, 
when possession was taken in 1856. It would hâve been barred in 
1 877 if complainant was under no disability. By the terms of the Ohio 
statute of limitations "an action for the recovery of the title or pos- 
session of lands, tenements, or hereditaments can only be brought 
within 21 years after the cause of action shall hâve accrued." Eev. 
St. § 4977. 

" If a person entitled to commence such action is, at the time his right or 
title first descends or accrues, within the âge of 21 years, a married womaii, 
insane, or imprisoned, such person may, after the expiration of 21 years from 
the time his right or title first descended or accrued, bring such action within 
10 years after such disability is removed, and at no time thereaf ter." Section 
4978. 

It will be perceived, from a careful reading of thèse provisions of 
the law, that the action must be brought within 10 years after the dis- 
ability is removed, unless in cases where that period would termihate 
less than 21 years from the time the cause of action accrued. The 
party is entitled to 21 years at least, and as much more in case of 
being under disability when the statute ^ould otherwise begin to run, 
as would be neeessary to make 10 years from the removal of the dis- 
ability. 

In thèse cases the complainant was a married woman in 1856, 
when her cause of action accrued, if at ail, as against those claiming 
under the Gregg patent. This disability was removed in 1865. Ten 
years after the removal of her disability, expired in 1875. Twenty- 
one years after the causes of action accrued, expired in 1877., The 
suit was not brought within either period, and is therefore barred. 

As to the défendants under the Wallace patent, when they took 
possession in 184é the complainant was 15J years old and her sis- 
ter 11. The disability was removed and the bar complète long before 
the institution of thèse suits. 

On thèse several grounds the bills must be dismissed for want of 
equity. 

The questions raised in respect to the défendants' title are imma- 
terial, and hâve hot been noticed; for, unless the complainant is 
entitled to relief on the ground of some equity of her own, the want 
of title on the part of the défendants will not supply it. They hâve 
a right to rest on their possession alone until some superior claim is 
established. 
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, Chamberlain ». Marshali and others.* 

. (Gireait Court, N. B. OMo, W. D. August, 1881.) 

1. EQtrtTT — Bill Quia Timet—Requisites of. 

In order to maintain a bill quia Umet, the complainant must hâve a clear Ies:al 
and équitable title oonnected with possession, and the pretended title or right 
which is alleged to be acloud upon his title must not only be clearly invalid 
or inéquitable, but must be such as may, either now or in tho future, embarrass 
the real owner in controverting it. 

A' ViBGINIA MlLITATST DlS-TBICT IN OhIO— TlTLES TO LANDS IN— JÏQUITT PKACTICB 

m U. s. Courts— Bill to Quibt Titlb— Remedy at La w— Action undbk 
Section 5779, OhioRet. Bt. 

On March 17, 1807, M. entered 100 acres of land in tbe Virginia military dis- 
trict in Ohio, under a Virginia military warrant, which was surveyed, and, on 
November 28, 1823, and April 6, 1824, the entry and survey were recorded in the 
surveyôr's office of the district. In July, 1877, the entry and survey were re- 
turned to the land-office and a patent issued thereon to M. 's heirs. In 1842 
thèse lands, standing in the name of M. , became delinquent for taxes and were 
gold to A., to whom a tax deed was executed and through whom the complain- 
ant claims title. His predecessors in title entered into actual possession in 
1849, slnce which time their and his possession has been under oolbr of title, 
adverse, notorious, and uninterrupted. 

It sèèîns (1) that the entry and survey not having been returned to the land- 
dffice iihtil aftèr ïanuary 1, 1852, that they'were vacated and annulled ; (2) that 
the patent to M. 's heirs was issued without authority of law, and is void; (3) 
,that the légal title. is still vested \tx the United States ; (4) that the tax title, being 
dépendent upon the entry and survey of 31. , f ails with them, and that the com- 
'' plâinànt has only a naked légal possession. 

(See opinion of Mr. Justice Matthéws in Fussdl v. Hughes, supra.) 

Héd, (1) that a bilI qtiia Umet, as known in the chancery practice, cannot 
be maintained ; (2) that, although section 5779, Itev. St. of Ohio, may author- 
ize'tfh'e complainant to commence an action for the détermination of the ad- 
. Vferse interest of the défendant, the complainant has a complète and adéquate 
remedyat laWi and qannot maintain a suit in equity in the courts of the United 
States, to détermine, such interest. 

In Equity. : 

William Lawrence, for complainant. 

Jereiniah Hall, for [défendants. 

Matthéws, Justice. This is a bill in equity to establisb and quiet 

tbe title of the complainant to a tract of land of 100 acres in Logan 

çonnty, OMo, described as Virginia military entry and sarvey No. 

,5275. Tbe complainant is a citizen of Ohio; tbe défendant, of Vir- 

.gipria. ! 

.1 Tbe facts of tbe case, 80 farais material, are as follows: 

On March 17, 1807, Robert Marsliall, the ancestorof the défendants, entered 
a Virginia military warrant, No. 1763, for 100 acres, being entry No. 5275, 
which was surveyed, and the entry and survey recorded in the surveyor'a oltico- 

*Reported by J. C. Harjjer, Ks<i., of the CÎDC.auutj bur. 
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of the Virginia military district, at Chillicothe, Ohio, on îTovember 28, 1823, and 
Apriie, 1824. ■ , ■ ! ,, 

This entry and survey were for the flrst time returned to the landroffice in 
July, 1877, and a patent was issued in July, 1877, and January 25, 1878, in the 
name of the United States, duly signed by the président and couûtersigned by 
the recorder of the gênerai land-office, granting the tract described to the défend- 
ants, as only heirs at law of Eobert Marshall, deceased, who is recited therein 
to hâve been the assignée of Eobert Alvery, .who was assignée of Francis 
Turner, the soldier whose service in the Virginia Une, on continental estab- 
lishment, is declared to be the considération of the grant, and the grant therein 
madepurports tobein pursuance of the act of congress of August 10, 1790, and 
other acts of congress amendatory thereto. ïhe act aforesaid is entitled "An 
act to enable the officers and soldiers of the Yirginia line, on continental es- 
tablishment, to obtain titles to certain lands lying north-west of the river Ohio, 
between the Little Miami and Scioto." 

It appears, from the records of the office of the auditor of Logan county, 
that in thelist of lands in that county returned delinquent by the treasurer of 
the county for taxes for the year 1841, with the interest and penalty thereon; 
including the simple tax for the year 1842, there is the foUowingi 

Proprlel^rsKames. «^ Si:^ SSa Or,'lV.o^neto. .^^^ 
Marshall, Robert 100 5275 Derby Robert Marshall 100 

TOTAL AMOXnfT OF TAX. 

Value, including Buildings. Township. D. C. M. 
189 Perry 8 37 5 

2 94 7, cost of survey included. 
And notice was thereby given that the tracta in said list, or so much thereof 
as necessary, would be sold at the court-house in said county on the last 
Monday in December (26th) by the treasurer. It further appears bv the same 
records, under date of Febmary 27, 1843, that on December 26, 1842, the 
county treasurer had sold the tract as àbove described to Jeremiah Asherj 
the 9aid delinquent sale having been advertised according to law for four 
weeks in succession in the Logan Gazette, a newspaper published and printed 
in the town of Bellefontaine, in said county. 

On May 20, 1845, the auditor of Logan county executed and delivered a 
deed, which was duly recorded, conveying to Jeremiah Aslier thé tract so sold, 
described as lOOJ acres of land and number of entry 5275, that was charged 
for taxation to Robert Marshall's name, and situatëd in Perry township. 
This deed recites that the treasurer of said pounty, on the last Monday in. 
December, {26th,) in the year 1842, did sell, according to the provisions of the 
statute in that case made and provided, to Jeremiah Asher, the said tract of 
land for the taxes, interest, and penalty charged thereon, amounting to $8.37 5, 
which were paid by the purchaser, and that more than two years hadelapsed 
from the time of said sale and the tract so sold had not been redeémed, and 
that the certiflcaté of sale had been produced tO him. 

On August 6, 1849, Jeremiah Asher sold and conveyed the tract to Èliza 
Ann Chamberlain, wife of William Chamberlain, by a, dèed duly executed and 
recorded s .. ■ 
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In the fall of 1849 the grantees entered into actual possession o£ the tract, 
enclosed it, cleared it in part, built a dwelling upon it, cultivatea, and other- 
wise improved it. This possession has ever since been kept up by their suc- 
cessors in the title, the présent complainant deriving title by several mesne 
conveyances f rom them. Since the fall of 1849 the possession of the com- 
plainant has been, with that of his predecessors, under color of title, adverse, 
open, notorious, and oniiiterrupted. Prior to that time the tract was in forest 
and not redncedto any actual occupancy. 

On November 20, 1879, the défendants in this suit commenced in this court 
their action at law against the complainant to recover possession of the land 
in contre versy. 

The object and prayer of the bill in this suit is that the patent be cancelled, 
and perpetually to enjoin the prosecution by the défendants of their action at 
law; that they be required to release and convey ail elaira to the land to the 
complainant, and to establish and quiet the title and possession of the com- 
plainant. 

The claim of the complainant is that he is in possession of the land, with 
a complète and perfect équitable title as against the défendants, which hebas 
a^ right to haye established and quietéd by the process of this court. 

This claim is based on three grounds: 

(1) That the patent of January 25, 1878, is void, there being at that time no 
law in force authorizing its issue, and that consequently the naked légal title 
is outstandihg in the United States ; (2) that the tax title under which the 
complainant, and those through and from whom he derived title, claim, if not 
shown by the proof to be suflEicient and valid, will, after long-continued ad- 
verse possession, under such circumstances as are shown in proof, be presumed 
to be good ; (3) that a similar presumption will arise that the original equity 
of Robert Marshall, under his entry and survey, to a patent, was transferred 
and conveyed to the complainant, or those under and through whom he dérives 
title. 

It is obvious that this bill cannot be supported as a bill qxda timet, as 
. known to the equity jurisprudence of chancery courts. In describing 
the grounds of that jurisdiction, the suprême court of the United 
States, in the case of Phelps v. Harris, 101 U. S. 376, say: 

" The questions, what constitutes such a cloud upon the title, and what 
character of title the complainant himself must hâve in order to authorize a 
court of equity to assume jurisdiction of the case, are to be decided upon prin- 
ciples which hâve long been established in those courts. Prominent among 
thèse are — Fi7-st, that the title or right of the complainant must be clear; and, 
seoondly, that the pretended title or right, which is alleged to be a cloud upon 
it, must not only be clearly invalid or inéquitable, but must be such as may, 
either at the présent or at a future time, embarrass the real o vvner in controvert- 
ing it. For it is held that when the complainant himself has no title, or a 
doubtful title, he cannot hâve this relief." "ïhoseonly," said Mr. Justice 
Grier, "who hâve a clear, légal, and équitable title toland, conneeted with pos- 
session, hâve any right to claim the interférence of a court of equity to give 
them peace, or dissipate a cloud in their title." 

Orton V. Smith, 18 How. 265; and see Ward v. Chamberlain, 2 
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Black, 430, 444; West v. SchneUy, 54 111. 523; Huntingdon v. Allen, 
44 Miss. 654; Stark v. Starrs, 6 Wall. 403. 

Aud as to the defendant's title, if its validity is merely doubtful, 
it is more than a cloud, and he is entitled to hâve it tried by an 
action at law ; and if it is invalid on its face, so that it can never be 
• successfully maintained, it does not amount to a cloud, but may 
always be repelled by an action at law. Overing v. Foote, 43 N. Y. 
290; Meloy v. Dougherty, 16 Wis 269. 

Justice Story says : 

" When the illegality of tlie agreement, deed, or other instrutiient appears , 
upon the face of it, so that its nullity can admit of nodoubt, the same reason 
for the interférence of courts of equity to direct it to be cancelled ordelivered 
up would not seem to apply, for, in such a case, 'there can be no danger that 
the lapse of time may deprive the party of his fall means of defence; nor can 
it, in a just sehse, be said that such a paper can throw a cloud over his right 
or title, or diminish its security; nor is it capable of being used as a means 
of vexations litigation or serious injury." 2 Eq. Jur. § 700a, 

And the suprême court in that case cites with approbation from 
the opinion of the suprême court of Mississippi, in a case between 
the same parties, (Phelps v. Harris, 51 Miss. 789,) as follows: 

" This jurisdiction of equity cannot properly be invoked to adjudicate upon 
the conflicting titles of parties to real estate. ïhat would be to draw into a 
court of equity from the courts of law the triai of ejectraeuts. * * * The 
proper forum to try titles to land is a court of law, and thie jurisdiction can- 
not be withdrawn at pleasure and transferred to a court of equity under the 
pretence of removingclouds from title." 

In the présent case, it appears from the bill itself that the com- 
plainant bas not the légal title. The allégation is that the patent 
purporting to bave been obtained by the défendant from the United 
States is void on its face, and ab initia, for want of authority on the 
part of the executive officers who bave signed and issued it, and by 
virtue of a positive prohibition of an act of congress. If so, it neces- 
sarily results that the légal title to the land in controversy never 
passed from the United States, and is still vested in it. It also and 
with equal certainty results that there is no équitable estate in the 
land subsistiiig either in the défendant or the complainant ; for the 
législative déclaration which makes the patent void, is based upon a 
prohibition which takes away from the entry and survey upon which 
the patent professes to be based ail légal effect, and restores the land 
to the public lands of the United States precisely as if no entry, sur- 
vey, or patent had ever been made or issued. There is nothing left, 
v.8,no.6— 26 
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therefore, to the complainant but a naked possession, wbicli, as 
against the true owner, conféra no right or title whatever, because 
time does not run against the sovereign ; and to the défendant, a 
void patent of no légal significance or weight whatever. The claims 
of the complainant under his tax deed, and based on the presump- 
tion of a grant from the défendant of his équitable interest under the ■ 
entry and survey, of course, cannot survive the extinguishment of the 
defendant's interest, both in equity and law. Those claims of the 
complainant are derived from and through the previous title of the 
défendant, and, being dépendent upon it, must fall with it. The prop- 
osition, therefore, which sweeps away ail title from the défendant, 
precisely as if none ever existed, as this proposition which avoids 
the patent does, necessarily leaves nothing in the complainant but a 
naked possession, whicli, however good it may be as a defence against 
any stranger without title, does not confer even the color of right as 
against the true owner. 

It is true that the bill claims that an équitable title vested in 
Eobert Marphall by virtue of the entry and survey, that that équita- 
ble estate passed to and vested in the complainant by virtue of the 
tax deed and the presumed grant thereof, and that only the patent is 
void. But a statement of the grounds on which it is claimed,, and on 
which alone it can be claimed, that the patent is void, will show the, 
im,poBsibility of main taining the existence of any such équitable estate 
to vest in the complainant. 

By the act of March 23, 1804, eiititled "An act to ascertàin the 
boundary of the lands reserved by the state of Virginia, north-west of 
the river Ohio, for the satisfaction of her oÊSceirs and soldiers on con- 
tinental establishment, and to limit the period for locating the said 
lands," (2 St. at Large — -,) in the second section thereof, it is enacted 
that ail the officers and sold[iers, or their légal représentatives, who are 
entitled to bounty lands within the above-mentioned reserved terri- 
tory, shall complète their locations within three years after the pas- 
sage of this act, and every such officçr and soldier, or his légal repré- 
sentatives, whose bounty land has or shall hâve been located within 
that part of the said territory to which the Indian title has been ex- 
tinguished, shall make return of his or their surveys to the secretary 
of the department of war within five years after the passing of this 
act, and shall also exhibit and file with the said secretary, and within the 
same time, the original warrant or warrants under which he claims, 
or a certified copy thereof, under the seal.of the office where the said 
warrants are legally kept ; which warrant or certified copy thereof, 
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shall be sufficient évidence that the grantee therein named, or the per- 
son under whom such grantee claims, was originally entitled to suoh 
bounty lànd ; and every person entitled to said lands, and thus apply- 
ing, shall thereupon be entitled to reçoive a patent in the manner pre- 
scribed by law. 

The third section of the act is as follows : 

"That snch part of the above-mentioned territory as shall not hâve been 
located, and those tracts of land within that part of the said territory to which 
the Indian title has been extinguished, the surveys whereof shall not hâve been 
retumed to the Secretary of "VVar within the time and times prescribed by 
this act, shall thenceforth be released from any claim or claims for such bounty 
lands, and shall be disposed of in conformity with the provisions of the act 
entitled 'An act in addition to and modification of the propositions contained 
in the act entitled An act to enable the people of the eastem division of the 
territorj' north-west of the river Ohio to form a constitution and state gov- 
emment, and for the admission of such state into the Union on au equal 
footing with the original states, and for other purposes,' " 

By thèse provisions of law it will be pereeived that io entitle any 
one to a patent for lands in the Virginia military réservation, as 
bounties for military services, it was necessary to locate them by an 
entry within three years after thè passage of the act; and where, as 
in this case, the location had been made within that part of the terri- 
tory to which the Indian title had been extinguished, to make return 
of the survey to the proper department within ûve years from the 
passage of the act, and also, within the same time, make return of 
the original or a certified copy of the original warrant; and it was 
only persons entitled to said land, and thus applying, who were enti- 
tled to receive a patent. 

This implied prohibition against the issue of a patent for such 
lands to any other persons and under any other circumstances, is 
reinforced by the additional «,nd unambiguous provisions, of the third 
section. By the terms of that section, ail the lands within the re- 
served territory that shall not hâve been located, and those tracts to 
which the Indian title has been extinguished, the surveys whereof 
shall not hâve been retumed within the time and times prescribed 
by the àct, are thereby and thenceforth released from ail claims for 
such bounty lands, and lapse to the United States as part of the 
public domain, free from that trust created by the grant from the 
state of Virginia, to bs disposed of as otherwise required by law. 
Any patent, therefore, issued for any such, and .based solely on the 
subsisting validity of the original entry an4 survey, oot so retumed 
"within the limited time, is a patent issued by the officers of the 
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government, not only without authority of law, but in express viola- 
tion of law and against its positive provisions, and is consequently 
nuU and void, and passes no title whatever. 

It is further claimed that the timea limited by the second section 
of the act of 1804 for making locations and returns of survey hâve 
been, by several successive acts of congress, renewed and extended. 
By the act of July 7, 1838, (5 St. at Large, 262,) the time was extended 
to August 10, 1840. That act provides that — 

"Ail entries and surveys wïiich may bave heretofore been made wlthin the 
said réservation, in satisfaction of any such warrants, on latids not previously 
entered or surveyed, or ou lands not prohibitad from entry and survey, shall 
be held good and valid, any omission h&i-etofore to extend the time for the 
making of such entries and surveys to the contrary notwithstanding." 

This act of 1838 was revived and continued in force on August 
19, 1841, (5 St. at Large, 449,) untilJanuaryl, 1844; in 1846, (9 St. 
at Large, 41,) until January 1, 1848 ; on July 5, 1848, (9 St. at Large, 
245,) until January 1, 1850; and on February 20, 1850, (9 St. at 
Large, 420,) until January 1, 1852. This is the last act by whieh the 
time was extended or authority given for making locations of Virginia 
military warrants on any lands within the réservation. The act of 
March 3, 1855, (10 St. at Large, 701,) granted a further time of two 
years, after the passage of that act, within which it should be lawful to 
make and return surveys and warrants, or certified copies of warrants, 
tothe gênerai la'nd-offioe, of lands which liad,prior to Januai-y 1, 1852, 
been entered within the Virginia military district; but this act does not 
affect lands which had been both entered and surveyed prior to January 
1, 1852. And the most récent enactment on the subject, the act of May 
27, 1880, provides (section 2,) that "ail légal surveys returned to the 
land-office on or before March 3, 1857, on entries made on or before 
January 1, 1852, and founded on unsatisfied Virginia military conti- 
nental warrants, are hereby declared valid." The resuit is that ail 
lands in the Virginia military district, entered and surveyed prior to 
January 1, 1852, of which, however, at that date, the surveys and 
warrants, or copies thereof, had not been returned to the gênerai land- 
office, were, and hâve ever since continued to be, released from ail 
claim by virtue of such entry, surveys, and warrants ; and that any 
patent issued therefor, purporting to be, in pursuance of such extin- 
guished claim, is without authority of law, in violation of its express 
provisions, and null and void. Such, at least, is the nature and nec- 
essary extent of the claim of the complainant, and this review of the 
législation on the subject on which that claim is based, has been made 
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not so much for the purpose of a décision as to its effect upon the va- 
lidity of the defendant's patent, as to show, as it clearly does, that, if 
that effect is what the complainant claims, then it also takes from the 
complainant any right to insist that hehas acquired and is now invested 
with any estate in the lands by virtue of his tax deed, or any grant, 
actual or presumed, from the défendant, of his rights under the entry 
and survey. AU such rights, on both parts, bave equally corne to 
naught by the same supposition. 

There is, therefore, no ground in equity for maintaining the présent 
bill as a bill to quiet the complainant' s title. It is argued, however, 
that tbis bill may be maintained upon the provisions of section 5779 
of the Eevised Statutes of Ohio. It reads as foUows : . 

"An action may be brought by a person in possession by himself or tenant 
■of real pioperty, against any person who claims an estate therein adverse to 
him, for the purpose of determining such adverse estate or interest." 

Prior to the adoption of this provision in the Code of Civil Precedure 
in this state, and under the provisions of a staiute regulating the 
practice in chancery, it was held by the suprême court of Ghio that 
to maintain a bill quia timet it was necessary that the complainant 
should bave both the légal title and the actual possession of the real 
estate, (Douglas v. Scott, 5 Ohio, 196 ; Clark v. Hvhbard, 8 Ohio, 
385 ; Thomas v. White, 2 Ohio St. 540 ;) although in Buckanan v. Roy'a 
Lessee, 2 Ohio St. 267, it was held that it might be maintained if 
the complainant had acquired a valid title merely by the length of 
his possession. 

In the case of Ellistkorpe v. Buck, 17 Ohio St. 72, which arose upon 
the provision now in force, a bill was filed to establish a disputed 
boundary, and the objection was made that the défendant had been 
denied the right to a trial by jury. The objection was overruled on 
the ground that the plaintiff could not bave obtained the relief sought 
by an action for the recovery of real property, and that the remedy 
provided by tbis provision, so far as applied to that case, was in 
harmony with the more ancient rules of equity jurisprudence, which 
gave relief, where the recovery of possession is not asked, in cases 
where the controversy arises out of a confusion of boundaries. 

In Collins v. Collins, 19 Ohio St. 470, the court, speaking by Welch, 
J., said: 

"As a gênerai rule t'ie bill of peace ou'rl no'- le rra'n'a'ned unless the 
pla.iiitifE had flrst establ shed his right at l;i w. On ■ < xceptii n to this gênerai 
iule was where the par ies were so iiuraeious, or s 't uj> tl eir spv. rai claims 
in such fonn, as to render a trial o: the right at law inipratticable. Another 
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exception contended for, but gçnerally disallowed by the chancelier, waa 
where the plaintifl was in possession and the défendant failed to bring any 
action; the plaintiff having, therefore, no opportunity to establish his right at 
law. As I understand the décision of tiiis court in Douglas v.McCoy, h Ohio, 
522, it was to supply this précise omission tha!t our several statutory pro- 
visions on the subject were enacted. Thèse provisions are found in the acts 
of 1810, 1824, aud 1831, (Chase's St. 687, 1278, and 1697,) substantially as 
in the 557th section of the Code, ., with the différence that by the latter pos- 
session alone, instead of légal title and possession, is declared to be a sufficient 
basis for the action. The only effect of this provision in the Code is to sub- 
stitute the plaintiff's possession for the establishment of his right by trials at 
law. In ail other essentials the remedy by bill of peace remains the saine as 
under the old practice." 

In the most récent case in the Ohio Eeports on the question {Rhea v. 
Dick, 34 Ohio St. 420) it was decided that under an amendaient which 
affected the original section, a person in possession might compel a 
litigation as to his title with an adversary claiming only an estate in 
remainder or reversion, or contingent upon a future event, and not 
adverse to the plaintiff's right to présent possession. And the court 
quotes with approval from the opinion of the suprême court of Cal- 
ifornia in the case of Joyce v, McAvoy, 31 Cal. 274, in construing a 
similar statute of that state, as follows : 

<»The statute giving this right of action to the party in possession does not 
confine the remedy to the case of an adverse claimant setting up a légal title, 
or eveu an équitable title; but the aqt intended to embrace every description 
of claim whereby the plaintilî might be deprived of the pi'operty, or its title 
clouded, or its value depreciated, or whereby the plaintifl might be incom- 
moded or damnifled by the assertion of an outstanding title already held or to 
grow out of adverse pretension. The plaintifl bas the right to be quieted in 
his title whenever any claira is made to real estate of wliieh be is in posses- 
sion, the eflect of which claim might be litigation, or a loss to him of the 
property." 

In the same case from which this citation is taken (Rhea v. Dick) 
the suprême court of Ohio add as follows : 

" Cases may arise under our statute in which the parties may bave a consti- 
tutional right to bave the issues of fact tried by a jury. Should such case» 
arise, the court is compétent to authorize such trial, either in the case, or by 
requirîng a separate action to be brought for the purpose before the rendition 
of the final decree." 

The case of Stdrk v. Starrs, 6 Wall. 402, was a suit in equity, be- 
gun in the state courts of Oregon, upon a similar statute, providing 
that "any person in possession of real property may maintain a suit 
in equity against another who claims an estate or interest therein 
adverse to him, for the purpose of determining such claim, estate, or 
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interest." In cpmmaenting on and construing that enaotment, Mr. 
Justice Field said : / . 

"This statute côhfers a iurisdietion beyond that ordinàrily exercised by 
courts ot equity, to aflord relief in tbe quieting of title and possession Cft real 
property. By the ordinary jurisdiction of those courts a suit would not lie 
for that purpose unless the possession of the plaintiff had beèn previously 
disturbed by légal prbeeedings on the part of the défendant, and the right of 
the plaintiff had b&en sustained by successive judgments in his f avor. Sh^- 
ley V. Rangely, tixviea, 242; Droonshe v. Newenham, 2 Sch. & Léf. 208; 
Cwrife V. Swtte', 15 Cal. 257. * * * By the statute in question it is un- 
necessary, in order t<i' obtain this interposition of equity, for the party in 
possession to delay his suit until his possession has been disturbed biy légal 
proceedings, and judgment in thèse proceedings has passed in his favor. It is 
sufflcient that a pàrty ont of possession claims an estate or interest in the 
prbperty adverse to him. ' He Can theh àt once comiience his suit and require 
the nature and dharaéter of such adverse estate or interest to be sét forth and 
subjected to judicial investigation and détermination, and that the right of 
possession, as between him and the elaimant, shall be forever quieted. We do 
not, however, understand that the mère naked possession of the plaintifC is 
sufflcient to authorizehim to institute the suit, ^and require an exhibitipa of 
the estate of the adverse elaimant, though the language of the statute is that 
'any person in possession by himself or tenant may maintain' the suit, His 
possession must be accompanied with a claim of right, — that'is, must be 
founded upon title,'legal or equitable.^^and such claim or title must be'éxhib- 
ited by the proofs, and perhaps in the pleadings also,before the ad versé elaim- 
ant can be required to produce the évidence upon which he resta his claim of 
an adverse estate or interest." ■ 

In that case the plaintiff 's title consisted of a patent purporting 
to hâve been granted by the United States,' From a considération 
of the laws in force applicable to the case, the court determined that 
the patent was void, as having been issued without authority of law. 
Mr. Justice Field then prooeeds as foUows : 

•' His position (the plaintifE's) is, theref ore, reduced to that of a ihere pos- 
sessor without title. Such possession is entirely insufflcient to justify the 
interposition of equity for the détermination of the defendant's title, even 
under the very libéral act of Oregon. The plaintiff must first show in himself 
some right, logal or équitable, in the premises before he can call in question 
the validity of the title of the défendant." 

The complainant in this case, we, hâve already seen, is in a similar 
category. His déniai of the validity of the defendant's claim of title 
takes from himself ail title which otherwise he might claim, except 
that based upon mare naked possession. 

,, The remedy given by the section of the Eevised Statutes of Ohio 
ujider présent considération: is 'îftn action," meaning the uaivecsal 
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civil action of that code which has taken the place of ail common 
law actions and the suit by bill in chancery. At the same time, the 
distinction in the substance of common law and équitable rights is 
still maintained. In Dixon v. Caldwell, 15 Ohio St. 413, it is said : 

"The distinction between légal and équitable rights existsln the subjects 
to which they relate, and is not affected by the form or mode of procédure 
that may be prescribed for tUeir enforceoient. ïhe C^dé abolished the dis- 
tinction between actions at lavy and siiits in equity, and substituted in their 
place oue form of action ; yet the rights and liabilities of parties, as distin- 
guished l/om the mode of procédure, remain the same since, as before, the 
adoption of the Code," 

To the same effeot is Chinn v. Trustées, etc., Sà Ohio St. 836. 
In Hager v. Reed, 11 Ohio St. 636, the court held that the action 
of the Code will be regarded and tre^/ted as a civil action at law or a 
civil action in chancery, according as the f acts aUeged and the relief 
proper shall détermine. 

While, therefore, there may bë no réason why the remédies, 
although new, given by this statute may not be enforced in the 
courts of the United States, there stïll remains, in each case, the 
question whether it shall be by action at law or suit in equity; for 
in thèse courts the formai distinction in procédure is maintained. 
Indeed, there are fundamental constitutional reasons which require 
that common-law rights of action shall not be transferred to the 
jurisdiction of chancery process. While it may be true, therefpre, 
that section 5779 of the Revised Statutes of Ohio would authorize 
the complainant, under the circumstances shown in this case, to com- 
mence an action for the purpose of determining the adverse estate or 
interest in the land in controversy claimed by the défendant, the 
question whether that action shall be by bill in chancery on the 
equity side of the court, must dépend on the other question, whether 
he has or has not a complète and adéquate remedy at law. If the 
rights in controversy are légal rights as distinguished from équitable, 
and if there are no considérations of an équitable nature applicable 
to the case, and which it is necessary to apply in order to prevent a 
failure of justice, then the conclusion seems to be required that the 
remedy must be sought by an action at law, and not by a suit in 
equity. 

In the présent case there seems to be no necessity for a resort to 
equity, and no spécial considérations to justify it. The défendant 
had already brought his action at law to try the very matters the 
complainant seeks to put in issue in this suit ; so that there was no 
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danger of injury to the plaintiff, in apprehended loss of évidence or 
otherwise, from any unreasonable or unconscientious delay on the 
part of the défendant. The questions to be decided are questions of 
law, and every considération nrged, or that can be urged, in thisfonn 
of proceedings, will be equally available in the defence of the pend- 
ing action at law. 

If by reason of the acts of congress which hâve been cited, and the 
facts admitted in respect to the entry and survey of Eobert Marshall, 
the patent issued to bis heir at law in 1878 is nuU and void, as 
claimed, then that patent, on which alone the def endant's title at law 
rests, will be of no avail as a ground for the recovery of the possession 
of the land in the action brought for that purpose. In Simmons v. 
Wagner, 101 U. S. 260, the suprême court of the United States decided 
that a patent issued without authority of law was void, and could not 
be used as évidence in ejeetment, even against one in possession 
withont title. The chief justice said in that case: 

" The sale to Mecke and patent thereon to Simmons, more than 30 years af ter- 
wards, were null and void, and conveyed no title as against Russell and his 
asaigns. It is of no œnsequence whether the assignées of Russell could get à 
patent in their own names or not. After the certificate issued the lands were 
no longer a part of the public domain, and the authority of the officersof the 
government to grant them, otherwise than to him or some persom holding his 
rights, was gone. The question is not whether Wçigner, if he was out of pos- 
session, could recover in toectment tepon the certificate, iut whether Simmons 
can recover as against him. He is in a situation to avail himself of the weaJc- 
ness of the title of his adversary, andneed not assert his own." 

In PoWs Lessee v. Wendell, 9 Cranch, 99, Chief Justice Marshall 
said : 

"But there are cases in which a grant is absolutély void: as when the stato 
has a title to the things granted ; or where the offlcers had no authority to issue 
the grant. In such cases the validity of the grant is necessarily examinable 
at law," 

This doctrine was reaffirmed in the case between the same parties 
in 5 Wheat. 303, 

The décision in Hoofnagle v. Anderson, 7 Wheat. 212, is not ineon- 
sistent with this doctrine ; for in that case the patent was not void 
for want of power to issue it, but voidable only for irregularities in 
the exercise of the power. 

In Ladiga v. Roland, 2 How. 590, the court said : 

" The président could give no such power, or authorize the offlcers of the 
land-offlce to issue patents on such sales ; they are as void as the sales, by rea- 
son of their collision with the treaty." • 
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In V. S. V. Stone, 2 Wall. 535, Mr. Justice Grier said : 
" Patents are sometimes issued unadvisedly or by inistake, when the officer 
has no authority in law to grant them, or when another party has a higher 
equity and should hâve reçeived tbe patent. In such cases, courts of law will 
pronounce them void. The patent is but évidence of a grant, and the offleer 
who issues it acts ministerially and not judicially. ïi he issues a patent for 
land reserved from sale by law, such patent is void for want of authority." 

On the other hand, if the, patent is valid at law, but voidable in 
equity, it naust be by réasori of some superior equity on the part of 
the êomplainant that entitles him to charge it with a trust in his 
favor, or to restrain the défendant froin an inéquitable use of it, to his 
injury; but the complainant asserts none such now in this prooeed- 
ing, and insists on treafiiig it as ùtterly without any légal force what- 
ever. If the complainant should admit that the èffect of thé patent 
was to put the légal title in the défendant, and allège équitable 
grounds whereby it would enure to his benefit, or grounds on which 
it should be cancelled as having been obtained in fràud of his équi- 
table rights, there would be place for the exercise of équitable juris- 
diction; but the controversy aa he makes it, on the bill and proof, is 
a contest between adverse claimsof . a purely légal nature. Such a 
controversy is only to be settled in a court of lawj according to the 
principles and methods and under the guaranties of the common law. 

It follows that the bill must be dismissed; butj of course, without 
préjudice to the rights of either capable of bèing enforced in the 
pending action at law, and àlso without préjudice to the complain- 
ant's right to file a bill in equity hereafter, in the event it should be 
deéided in the action at law that the defendant's patent is valid to 
pass to him the légal title, to charge him as trustée, and eompel a 
conveyanoe on any équitable ground the complainant may be able 
to establish. 

See FusHéll y. Hughes, supra. 
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Btate of Delaware ». Emebson and others. 
[Circuit Court, D, Dddware. June 22, 1881.) 

1. CRnmiAii Law— FEDERAL Officbrs— Rbmoval of Cases— Rbv. St. i 643— 

Paetebs. 

The state authorities are the proper parties to continue the prosecution of 
officers of the United: States, against Tirhoin a prosecution was commenced in a 
State court for an act done under the provisions of title 26, "The Elective 
Franchise," of the Revised Btatutes, and removed by them, under the provis- 
ions of section 643 of the same statutes, to the circuit court of the United States. 

2. DUTIBB OF UUTTED BTATKS ATTOKHETB. 

It is the duty of the attorneys of the United States to act as counsel for such 
défendants. 

3. Rbv. St. § 643, Construed. 

Section 643 of the Revised Statutes contemplâtes a change of tribunal, not of 
prosecutiiig offlcera 

Bbadpord, D. J. Arthur Emerson, Artemas Wilhelm, William J. 
Blackburn, John Blackbum, Jacob B. Smith, and Samuel Coyle were 
indioted at the November term of the "gênerai sessions of the peace 
and jail delivery" of Delaware, sitting in and for New Castle county, 
for resisting certain spécial state officers appointed to keep the peace 
at an élection for a représentative in congress of the United States of 
America. Indictments were framed by the attorney gênerai of the 
state, and true bills found by the grand jury of the state. Thèse 
défendants were deputy marshals of the United States, authorized to 
act under the provisions of the Kevised Statutes to be found in section 
2022, p. 556, (2d Ed.) Eev. St. Under the provisions of the said 
Revised Statutes, § 643, they were entitled to hâve their suits or 
cases transferred for arbitrament and final décision from the courts 
where the indictments were pending to the circuit court of the 
United States, and accordingly the requisite steps were taken by the 
United States attorney to accomplish that resuit, The said suits 
being thus transferred, and the défendants ready with their witnesses 
to proceed to trial, demanded (on motion by the United States attor- 
ney) that thèse cases be called, ànd either be proceeded with or that 
they be dismissed. The state of Delaware declined to take any part 
in the trial, and no authorized person appeared on behalf of the state. 

The United Stafes attorney had no right or power to proseeute the 
pleas of the state, and not only so, but he considered himself counsel 
for thèse défendants; and he did this on a careful construction crf 
the statute, of its meaning, spirit, and purposes, and was so directed 
to consider himself their counsel by the attorney gênerai of the United 
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States. In thèse views the court coneurred with the United States 
attorney, and on bis motion ordered a jury to be empanelled to give 
a verdict in the case. Tiie court cousidered, and so said, that thèse 
défendants were entitled to a trial — to a verdict of guilty or not guilty ; 
that it was unjust to deny them that right because the state of Del- 
awax'e did not choose to prosecute thèse sqits in the United States 
courts to which they had been transferred, and they wer© not to be 
damnified by indifférence or neglect, or delay in the state auttiorities 
in prosecuting suits which. they were authorized by act of congress to 
prosecute if they desired to do so. It was the change of tribunal and 
not the change of prosecuting officers which was contemplated by act 
of congress. Let this be as it may, however, the défendants had a 
right to the verdict of a jury. When the jury was empanelled the 
court again demanded to know if any one authorized by the state was 
hère now to prosecute thèse charges against the défendants, and re- 
ceiving no reply the jury was empanelled and sworn in the several cases. 
The court then explained the circumstances of the cases, and di- 
rected the jury to render a verdict oî acquittai. The verdicts of 
acquittai were rendered accordingly, and thus were terminated the 
cases transferred from the state to the United States courts under sec- 
tion 643 of the Eevised Statutes. 



United States v. Mason.* 
(Circuit Court, 8. D. OMo, W. D. August 23, 1881.) 

1. U. S. Pension Laws — Claim Agent — Ovbrohak&ino fok Fées — Section 4785, 

Bev. St., Rbpealbd— Indictsibnt undbb Section 5485. 

The only provision in the title of the Revised Statutes pertaining to pensions, 
limiting the fee which an agent or attorney might lawfully demand and 
reçoive for the prosecution of a pension claim, (section 4785,) having been re- 
pealed by the act of congress of June 20, 1878, an indictment under section 
5485, for receiving a greater compensation "than is provided for in the title 
pertaining to pensions," cannot be maintained. 

2. Same — Indictment fob Withholding Pension Monbt. 

Notwithstanding the law requires ail pension moneys to be paid directly to 
the pension er, an indictment charging the défendant with unlawfully with- 
holding pension money due a pensioner, held good on demurrer 

U. S. V. GonnaUy,! Pbd. Bbp. n9,foUowed and appt'oved. 

On Demurrer to Indictment. 

Chas. H. Blackhurn and P. S. Goodwin, for the demurrer. 
Channing Richards, U. S. Dist. Att'y, contra. 
*Reported by J. 0. Harper, Bsq., of the Cincinnati bar. 
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Baxter, C. J. Defendant's demurrer raises two questions. Three 
counta of the indictment allège tiiat on the tenth of May, 1879, the 
défendant received from Barbara A. Bently, for his services as lier 
agent in the prosecution of a pension elaim, a greater cqmpensation 
than is provided for in the title in the Eevised Statutes pertaining to 
pensions. Thèse counta are hased on sections 4785 and 5485 of the 
Eevised Statutes. The first déclares that no agent or attomey shall 
receive a greater compensation for his services in the prosecution of a 
pension claim than such as the commissioner of pensions shall direct, 
not exoeeding $25. The latter provides that if any agent or attomey 
shall receive a greater compensation for such services "than is pro- 
vided for in the title pertaining to pensions," he shall be indictable, 
etc. Such was the law for several years prior and up to the twentieth 
of June, 1878, when congress passed the act of that date, fixing the 
fee of agents and attorneys for such service at $10. This act does 
not in terms profess to repeal the foregoing sections, or either, or any 
part of either of them, but necessarily supersedes so much of section 
4785 as vested the commissioner of pensions with authority to tix the 
amount of fee to be paid within the limits mentioned, and to that 
extent repeals said section. There was, therefore, at the time the 
défendant received the compensation complained of in the indictment, 
no provision in the title of the Eevised Statutes pertaining to pen- 
sions, limiting the fee which an agent or attomey might lawfally de- 
mand and receive for sUch services, and it foUows that the coant charg- 
ing that défendant received a greater compensation than is provided 
for in said title cannot be maintained. The demurrer will therefore be 
sustained to thèse eounts. 

The other eounts of the indictment are for an alleged unlawf ul with- 
holding by défendant of a part of the pension money due to Mrs. 
Bently. His contention is that as the law requires ail pension moneys 
to be paid directly to the pensioner, the court must judicially know 
that it is impossible for an agent or attomey to wrongfully withhold 
it, and that for this reason the defendant's demurrer ought to be also 
sustained to thèse eounts. 

This very question was considered by Judge Drummond in the case 
of U. S. V. Connally, 1 Fed. Eep. 779, in which the learned judge held 
adversely to the defendant's view of the law. His décision is able, 
fuU, and satisfactory. I think it right and adopt it, and, for the 
reasons stated therein, defendant's demurrer to said last-mentioned 
eounts will be overruled. 
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United IStatbs v. Fisheb.* 

(Circuit Court, S. D. Ohîo, W. D. August 22, 1831.) 

1. U. S. Election Laws— Supervisor op Elecïiok — Officeh op EtECTiou — 

SBcriON 5615, Rbv. St. 

A Bupervisor of élection, appointe^ under the laws of the Uûited States, is 
an "offieer of an élection" withia the meaning of section 5515, Kev. St. 

2. BAMB— iNTBnFEEBNCB WITH JuDQES— SECTION 5511, RbT. ST. 

While the Judges of an élection, at which a représentative în congress is 
voted for, are engaged in counting the ballots cast, to mingle with the ballots 
cast ballots having thereon the name of a candidate for représentative in con- 
gress which the défendant well knew had not been voted by any of the electors 
at such élection, constitutes " an nnlawful interférence with the judges of the 
élection in the discharge of their duties," within the meaning of section 5511, 
Rev. St. 

On Demurrer to Indictment. 

George R. Sage and Chas. H. Blackburn, for demurrer. 

Ghanniny Richards, U. S. Dist, Att'y, contra. ' 

Baxteb, g. J. The indictment in this case is demurred to. It con- 
tains six counts — four of them predicated on section 6615, and the 
others on section 6511, of the Kevised Statutes. Section 6515 pro- 
vides — 

"ïhat every ofiBcer of an élection, at which a représentative or delegâte in 
congress is voted for, whether such offieer of élection be appointed or created 
by or under any law or authority of the United States, or by or under any state, 
territorial, district, or municipal law or authority, who neglects or refuses to 
perform any duty in regard to such élection required of him by any law of the 
United States, or of any state or territory thereof ; or who violâtes any duty se 
imposed; or whbknowingly does any act thereby unauthorized, with intent to 
affect any such élection or the resuit thereof, * * * shall be punished," 
etc. 

One of thèse counts, which will serve as a sample of them ail, charges 
that défendant, — 

"Being an offieer of an élection at which a représentative in congress for the 
ûrst eongressional district of Ohio was voted for, to-wit, a supervisor of élec- 
tion, duly appointed under the laws of the United States for the voting pre- 
cinct A, of the flrst ward of the eity of Cincinnati, did unlawfully and know- 
ingly do an act unauthorized by the laws of the United States, or of the state 
of Ohio, in that, while the judges of said élection were engaged in counting 
the ballots cast in said precinct, he did mingle with the ballots so cast certain, 
to wit, fourteen, ballots, having thereon the name of a candidate for représent- 
ative in congress for said district which he well knew had not been voted by 
any of the electors of said precinct, with intent to affect the resnlt of said 
élection by having them counted as ballots cast bv the electors of said pre- 
cinct," etc. 

*Keported by J. C. Harper, Esq., of the Cincinnati bar. 
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No objection has been taken to the frame of the indictment. But 
défendant coutends that none bu,t officers of an élection are amenable 
to indictment under the law, and that supervisors appointed pursuant 
to the act of congress relating to the subject are not such officers; 
We assent to the first part of the proposition. None but oËBcers of 
an élection are within either the letter or spirit of the law. But are 
supervisors such officers ? An office, says Cowell, is "a f unction by 
virtue whereof a man hath some employaient in the affaira of another." 
Webster defines it to be "a duty, charge, or trust;" while Burrill says 
"the idea of an office clearly embraces tbe ideas of tenure, duration, 
fées or émoluments, rightsand powers, as well as that of duty." A 
supervisor, we think, fulflls ail thèse conditiQns. He is appointed 
and. commissioned by authority of law, which fixes the tenure and 
duration of his office, is entitled to fées, vësted . with certain powera 
and privilèges, and charged with defined duties. When in the dis- 
charge of thèse duties or in the exercise of thèse rights, he speaks 
and aots by authority of law, and is! unquestionably an officer. It 
seems equally clear that he is an officer of élections. Every require- 
ment which the law makes of him relates directly or retnotely to élec- 
tions. He is authorized and required to attend at ail times and 
places fixed for the registration of voters, who, being registered, would 
be entitled to vote for a représentative or delegate in congress, and 
to challenge any person offering to register ; to attend at ail times 
and places when the names of registered voters may be marked for 
challenge, and to cause such names registered as they may deem 
proper to be so marked ; to make, when required, the lists provided 
for in section 2026, and verify the same ; and upon any occasion and 
at any time, when in attendance upon the duties prescribed, to per- 
sonally inspect and serutinize such registry, and for purposes of iden- 
tification to affix their signatures to each page of the original list, 
and to each copy thereof , at such times, upon each day when any name 
may be received, entered, or registered, and in such manner as will, 
in their judgment, detect and expose the improper or wrongful re- 
moval therefrom or addition thereto of any name. Section 2016. 

They are further authorized and required to attend at ail tîmes and 
places for holding élections of représentatives or delegates in con- 
gress, and for counting the votes cast at such élections ; to challenge 
any vote offered by any person whose légal qualifications they may 
doubt ; to be and remain where the ballot-boxes are kept at ail times 
after the poils are open, until evsry vote cast at such time and place 
has been counted, the canvass of ail votes polled wholly completed. 
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and the proper and requisite certificates or retums made, whether 
the certificates or returns be required under any law of the United 
States, or any state, territorial, or municipal law; and to personally 
inspect and scrutinize, frona time to time, and at ail times, on the 
day of élection, the manner in which voting is done, and the Mvay and 
method in which the poll-books, registry lists, and tallies or check. 
books — whether the same are required by any law of the United 
States, or any state, territorial, or municipal law — are kept. Section 
2017. 

And to the end that each candidate for the office of représentative 
or delegate in congress may obtain the benefi^t of every vote cast for 
him, supervisors are required to personally scrutinize, count, and 
canvass each ballot cast in their élection districts or voting preoincts, 
etc. ; and the better to enable them to discharge their duties, they are 
authorized and directed, in their respective districts or voting pre- 
cincts, on the day of registration, on the day when the registered voters 
may be marked to be challenged, and on the day of élection, to take, 
oceupy, and remain in such position as will, in their judgment, best 
enable them to discharge their duties; and when the voting has 
ceased, to assume such position in relation to the ballot-boxes, for the 
purpose of engaging in the work of canvassing the ballots and per- 
forming such other duties as are prescribed by law, and there remain 
until every duty in respect to such canvass, certificates, returns, and 
statements has been whoUy completed. Sections 2018 and 2019. 

An officer whose only officiai duties relate to the registration of 
votes as preliminary to the exercise by them of their right to vote, to 
be présent at the poils during the time the votes are being cast, to 
engage in the work of canvassing the ballots, to personally scrutin- 
ize, count, and canvass each ballot cast, and to remain with the 
inspectors and other officers of such élection until the votes are can- 
vassed and counted, and certificates and returns are whoUy completed, 
is an officer of the élection so supervised by him within the meaning 
and intention of the section under and pursuant to which the counts 
under considération were framed. 

The rèmaining counts, based on section 5522, proceed against de- 
fendant as an individual. This section déclares it an offence for any 
one "to interfère in any manner with any officer of such élection in 
the discharge of his duty." The counts thereunder recharge the 
same nnlawful commingling of votes referred to in the preceding 
counts, and aver that such unlawful commingling of the spurious 
with the légal ballots oonstituted "an unlawful interférence with the 
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judges of the élection in the discharge of their duties," I am unable 
to see any valid objection to them. They follow the law, and the 
facts alleged constitute, beyond doubt, an unlawful interférence 
within the plain meaning of the statute. 
The demurrer will be overruled. 

Note. ' A governor of a state is not " an oflScer of élection" within the 
meaning of section 22 of the act of May 31, 1870, (section 5615, Rev. St.) 
U. S. V. Clayton, 2 Dill. 219 ; 19 Am. Law Rep. 737 ; 10 Am. Law Reg. {N. S.) 
737. See Gianque's U. S. Election Laws, 35 et seq. 



Adams and another, Assignées, v. Hyams and another. 

{Circuit Court, £>. Conneeticut. August, 1881.) 

1. Session L^ws dp Conneoticct of 1860, c. 348, } 5, Consteubd— Liabilitt op 

BUBETIBS THEREUNDER. 

Dnder section 5 of chapter 348 of the Session Laws of Connecticut of 1860, 
sureties of an assignée in insolvency are liable upon their bond in case of their 
principal's default, though it consista in refusing to obey an order made to sub- 
vert the assignmeut. Qu/ere, whether or not an acoounting before the county 
judge is a prerequisite to an action. 

2. Session Laws of 1877, c. 466, Constbued— Actions against Suebtibs. 

Chapter 466, of tlie Session Laws of Connecticut of 1877, did not maite an 
accounting before some specified court a prerequisite to an action against such 
sureties. 

3. BAME— RiGHTS OP SniîETIES AS Apfbcted Thereby. 

No substantial rights of such sureties were impaired by the repeal of the act 
of 1860 by the act of 1877. 

William Y. Wilson, for plaintiffs. 

Philip J. Joachimson, for défendants. 

Shipman, D. J. Upon the facts which hâve been heretofore found 
the défendants insist that they are not liable in this suit, bècause they 
say that, under the fifth section of chapter 348 of the Session Laws 
of 1860, if the default of an assignée in insolvency consisted in 
a refusai to obey an order or decree made to Bubvert and not to 
carry out the assignment, an action will not lie against his sureties 
upon their bond, and also that an accounting by the assignée before 
the court of common pleas was prerequisite to a suit against his 
sureties. The défendants rely upon the construction which was 
placed upon this section in the case of Pèople t. Ckalmers, 1 Hun, 686, 
and 60 N. Y. 154. 

The fourth section of the act provided in substance that after the 
v.8,no.6— 27 
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lapse of oné j'ëar from the date of the assignaient the county judge, 
upon the. pétition of atoy créditer of the debtor, should hâve power to 
compel an aocounting; by the assignée, and to decree payment of sucb 
qreditor's proportional just part of the fund. An appeal lay from the 
decree of the county judge. 
. The fifth ^ection was as follows : 

" Wienever any such assignée or assignées shall omit or refuse to perform 
any decree or order made àgainst hito, her, or thém, by a judge or court hav- 
ing jurisdiction, to compel- the payment of any debt out of such trust fund, 
such county judge or court may order the bond of such assignée or assignées 
to be prosecuted in the narae of the people by the district attorney of the 
county where the said bond is flled, and shall apply the moneys collected 
thereon in satisfaction of the debts of said debtor qr debtors in the same 
manner as the same ought to hâve been applied by such assignée or assignées." 

Chief Justice Church, speaking for the court of appeals in People 
V. Chalmers, 60 N. Y. 154, says: 

" ïhis language (section 5) clearly refers to the order or decree provided for 
.n the fourth section to be made by the county judge on accounting, or by an 
appellate court upon the appeal fi-om such order or decree. The word ' judg- 
ment ' is not used ; and, as orders and decrees are specially provided for in the 
fourth section, it is presumed that the use of thèse woi-ds in the flfth section 
ref erred to such orders and dècrees as the previous section authorized. How- 
ever this may be, it is quite évident, whatever court may make the order or 
decree, it must be one to enforce the duty of the assignée under the assign- 
ment." 

The facts upôn which the court based its décision were différent 
from those in this case. In the Chalmers Case, sundry creditors of 
the insolvent debtor had obtained judgmepts upon their claims, and a 
decree declaring the assignment to be void as to the plaintiffs, and 
directing the assignée to pay to them thé amount of their judgments 
ratably out of the assets in his hands. The suit was to subvert the 
assignment, which was virtually held to be void asto ail the creditors. 
The amount of the judgments was more than the trust fund. Upon 
the assignee'e refusai to pay thèse judgments, suit was brought against 
the sureties upon their bond. In this case the assignment was not 
void as against creditors. It was valid when made, but by the decree 
in bankruptcy it became void as against the assignées in bank- 
ruptcy. By virtue of the assignment, a good title tO the assigned 
property passed to the assignée, subject to be deféated by an assignée 
in bankruptcy, provided the assignment was made within the re- 
spective periods, prior to the filing of the pétition for an adjudication, 
specified in the bankrupt act in the case of voluntary or involuntarv 
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bankruptcy. Malthri v. Hotchkiss, 38 Conn. 80; In re Beisenthal, 
lé Blatchf. 146; Mayer v. Hellman, 91 0. S. 496. The title 
of Pamberger had corne to an end, and it was his duty, certainly, 
after he had ascertained that fact by a judicial deçree, to transfer the 
assets to the assignée in bankruptcy, in whom the title had become 
vested. For his default in not paying to the plaintiffs the balance 
of the trust funds in his hands after deducting his fées and expansés, 
the eureties were responsible, provided the amount which was due 
had been found by the proper court. It seems to be clear that, as 
between the plaintiffs and Bamberger, the district court had jurisdic- 
tion. Whether under the statute the sureties had a right to insist 
that the accounting should hâve been had by a county judge, remains 
to be considered. 

The question -whether the fifth section of the act of 1860 made an 
accounting before the county judge a prerequisite to an action against 
a surety, is one of difficulty. But this suit was commenced after the 
repeal of the act of 1860 by chapter 466 of thé Session Laws of 1877. 
Section 9 of this chapter provides simply that — 
"Any action brought upon an assignee's bond may be prosecuted by a party 
in interest by leave of the court; and ail moneys realized thereon sJiall be 
applied, by directions of the county judge, in satisfaction of the debts of tho 
assigner, in the same manner as the same ought to hâve been applied by such 
assignée." 

Another section provides that ail proceedings commenced under 
the statute of 1860 might be continued under this act. 

Whatever construction may be given to the fifth section of the act 
of 1860, I do not think that an accounting before any specified court 
was made by the act of 1877 a prerequisite to an action against a surety. 
If the dicttim of Chief Justice Church is referred to, the meaning of the 
fifth section was covered ; and if the statute may be said to hâve been 
a part of the contract of the sureties, it was not an unalterable part 
of the contract that an accounting must be had by the county judge 
before the commencement of a suit upon the bond. The détails ot 
the statute may certainly be changed without making the obligation of 
the surety void, provided no substantial right is impaired. By the 
supposed change no substantial right of the surety was changed or 
impaired. 

The conclusion is that the plaintiffs, as assignées, are entitled to 
recover of the défendants the sura of $10,000, with oosts. 
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In re Soott, Bankrupt. 
(District Court, S. B. Neva York. July 25, 1881.) 

1. WiTNBSs — Rbfbbbnce — Befbkbb'b Fées — Pakticulae Ordeb Constrtied. 

The fées of the register to whom a référence is taken under an order direct- 
ing a witaess, who had refused to answer certain questions, to answer each and 
ail of thenoL, etc., " unless the said James W. Qillies shall, within flve days from 
the service of a copy of this order upon him, or his attorney, take an order of 
référence herein to Edgar Ketchum, Bsq., register," etc., must be paid in the 
first instance by the witness therein referred to, as such référence is taken for 
his benefit, not for the information of the court. 

2. Officbr of thb Oourt — Agrbements Appbcting His Right to Légal Com- 

pbnsatioiî— rulb. 

An agreement that is relied upon to vary the right of an offlcer of the court 
to légal compensation is not to be regarded, in case a dispute arises as to its 
terms, unless it is in writing or entered in the minutes. 

In Bankruptcy. Appeal from taxation ot costs of bill of the reg- 
ister. 

Wm. H. Gale, for appellant. 

Fredk. J. Stokes, for respondent. 

Bbown, D. J. In a proceeding against the bankrupt, an opposing 
créditer, Phelps, subpœnaed Gillies as a witness to testify concern- 
ing some transactions of the firm of Wright, GiUies & Bro., in which 
the bankrupt was at one time a partner. Gillies having refused to 
answer certain questions, claiming that they were improper, the 
matter was certified to the court, and, after hearing, the court, on 
December 14, 1880, ordered^ — 

" That said James "W. Gillies' be, and he hereby is, direoted and required to 
answer each and ail of the questions propounded to him upon his said examina- 
tion, and to produce the accounts called for on his said examinatiou, unless 
the said James W. Gillies shall, within flve days from the service of a copy of 
this order upon him or his attorney, take an order of référence herein to 
Edgar Ketchum, Esq., register, to take testimony on the question whether 
there was an account stated between the firm of Wright, Gillies & Bro." 

The attorney of Gillies thereupon entered an order of référence to 
the register to take proof of the faots concerning the legality of the 
Bubject-matter of the inquiry, and by a subséquent order his attorney 
procured an enlargement of the scope of the inquiry. Upon this 
interlocutory référence a little testimony was taken and uumerous 
adjournments were had, the examination of the witness in the origi- 
nal proceeding being in the meàn time suspended. The bankrupt 
having thereafter effected a- composition with his creditors, which has 
been approved, the register presented to the attorney of the witness 
a bill of $49 against the firm of Wright, GUlies & Bro. for the pro- 
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ceedingB upon the inteïlocutory référence, which the clerk has allowed, 
upon notice of taxation by the register. The attorneys for the wit- 
ness and for the opposing créditer presented their afifidavits to the 
effect that the register agreed to make no charge for adjournments, 
which alleged agreement the register dénies. Counsel for thè witness 
contends that Gillies, as a mère witness, oannot be made chargeable 
with the register's fées on the référence until or unless he is f ound to 
be wrong in refusing to answer, and that the interlocutory référence 
is for the information of the court, to enable it to détermine tliat 
question. If the référence were purely of the character and for the 
purpose claimed by counsel for the witness, Ishould agrée with them 
that it would be the duty of the creditor, as the moving party, to pay 
the register's fées. But I cannot so interpvet the order made by my 
predecessor, upon hearing the matters certified to him concerning the 
original questions put to the witness and his refusai. The plain 
meaning and elïect of that order were, that the witness must answer 
the questions, unless he chose to bave a référence for further testi- 
mony concerning their propriety, no sufficient grounds then appear- 
ing to justify the refusai to answer. This gave an élection to the 
witness to take such a référence, if he desired, for bis own justification 
and for his own benefit ; not a référence for the information of the 
court, upon its own motion, before any décision could be made upon 
the matters before it. The matter was decided against the witness, 
unless he chose to take a référence for further proofs, to justify him- 
self, if he could. It belongs, therefore, to the witness and not to the 
opposing creditor to pay, in the first instance, the fées upon the 
référence which was had upon his own élection and for his own bene- 
fit. If the ultimate décision upon the referee's report should be in 
favor of the witness, he would be allowed his costs against the oppos- 
ing creditor. And he bas a right, if he chooses, notwithstanding' the 
composition, to bring the référence to a légal close, that his rights 
may be adjudged and protected. 

The register is •prima fade legally entitled to a reasonable com- 
pensation for his attendances upon the numerous adjournments. 
If an agreement is relied upon to vary an officer's right to légal 
compensation, by making it either more or less, and the alleged 
agreement be disputed, I think the usual rule as to disputed agree- 
ments between attorneys sbould be applied, viz., not to regard them 
unless reduced to writing or entered in the minutes. The register 
must, therefore, be held entitled, in the absence of anv such entry, to 
a reasonable compensation. 
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■ As Gillies was calléd as a witness merely, and not in any pro- 
oeeding by his firm as such, his refusai to answer was a matter 
wbolly Personal. It is of no conséquence in -wlaose ultimate interest 
his refusai to answer was made—whether for the firm's beneât or 
the bankrupt's, or otherwise. If âdjudged in contempt, the punish- 
ment or penalty must bave been personal, and so also are the ex- 
penses of this référence in the endeavor on his part to justify his 
refusai. For this reason the taxation of the bill, as against the firm, 
must be overruled. The views of the court hâve been expressed on 
the other points raised, to enable the parties to adjust the matter 
between themselves without further application to the court. 



JuDsoN, Assignée, etc., v. The Cotjbiee Co. 

(District Court, S. D. New York. July 23, 1881.) 

1. AGKEEMBiras BBTWEBN Creditoks— Pbbpbrences— Rbt. St. § 5128. 

A transfer, by one in failing circumstances, of the greater portion of his 
assets to. a créditer is not void under section 5128 of the Hevised Statutes, as 
involving unlawful préférence of such créditer, where ail known creditors, and 
ail whom the grantee suspected were creditors, and ail the creditors of whose 
existence he was bound to know, joined in the arrangement under which the 
transfer was made; though such créditer thereby secured a préférence. 

In Equity. 

E. H. Penn, for complainant. 

Hamilton Cote, for défendant. 

Bbown, D. J. This action was brought to hâve declared void a 
transfer of the effects of Montgomery Queen, a bankrupt, to the de- 
fendant, one of his créditera, made on October 27, 1877, and to 
recover the proceeds, or the value thereof. 

The proceedings in bankruptoy were commenced by pétition of the 
bankrupt on February 8, 1878, and the plaintiff was thereafter duly 
appointed his assignée. 

In October, 1877, the bankrupt was the owner of what was known 
as Queen's traveling circus and ménagerie, which he had for several 
years prior thereto been engaged in exhibiting about the country. 
The défendant, a printing company of Buffalo, New York, had been 
accustomed to do bis printing, for which he was usually considerably 
in debt to them, paying on a running account as was found con- 
venient. In October, 1877, thia. indeb tedness amounied to abou 
$18,000, but up to that time the défendant had no reason io believe 
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him insolvent, and had not preesed him for payment. Shortly after, 
October 16, 1877, McCune, the président of tbé Company, received 
from Queen a letter of that date from Hillsboro, Illinois, stating that 
he had been compelled to give to E. D. Calvin, bis superintendént, 
andothers of his leading employés, a chattel mortgàge on biscircus 
property for $13,000; that he hoped MeCune would not join them in 
légal proeeedings, and assuring him that h'e would be paid. This 
mortgàge was executed at Shelbyville, Illinois, on October 15, 1877, 
and was given to secure six promissory notes to Calvin and his asso- 
ciâtes, amounting together to $13,046.71, payable in 60 days. The 
mortgàge was recorded in Shelby county, Illinois, October 15th, and 
at St. Louis October 23d. The letter to McCune did not hâve the 
effect intended, as McCune immediately went west, whither the circûs 
was traveling, and arrived at St. Louis about the same tiine with 
the circus, shortly after the twentieth of October. In Queen's ab- 
sence McCune immediaitely caused suit to be brought against him by 
the présent défendant in St. Louis, and ail the circus property to be 
attached by the sheriff. 

Shortly thereafter he learned that on the ninth of October Queen 
had executed at Indianapolis, Indiana, a bill of sale of ail the circus 
and ménagerie property to James How, of Brooklyn, New York, and 
that How had given back an agreement of the same date to resell the 
same property to Queen upon payment of six notes, amounting to- 
gether to $35,000. The évidence showed that this transaction was 
designed as security for an old debt of $25,000, and for $10,000 
additional, which Queeïr hoped to get from How to siïp^ly his présent 
needs, but which How afterwards declined to fumish, The agree- 
ment of resale provided that' Queen was to maintàin and exhibit 
the show as before, which he accordingly did. This transaction, I 
hold, had the effect only of an unrecorded mortgàge. 

By assignment, dated October 17, 1877, How assigned ail his clàim 
to Eobert C. Deniger, of New York, who seems to hâve held some- 
what confidential relations with both How and Queen, and Deniger 
was now in St. Louis. The season for exhibitions was at its close; 
it was necessary to provide winter quarters for the animais, and 
Bome $3,300 was owing for wages to the minor employés of the cir- 
cus. To pay thèse wages, and to remove and provide for the ménag- 
erie over winter, about $10,000 was required. 

Under thèse circumstances, Detiiger elaiming to be the owner of thé 
property by yirtue of the bill of sale to How, and Calvin and the 
défendant elaiming liens by the subséquent mortgàge and attach- 
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ment, an agreement was entered into, dated October 24, 1878, 
whereby the défendant agreed to release his attachment, and Deni- 
ger agreed to take and provide for the show property, and to sell the 
same, and pay 50 per cent, of the defendant's claim withiu 90 days, 
or else after that time reorganize the show and pay défendant the 
same amount in cash or good bankable paper, and as security for 
such agreement he transferred the property to the défendant. 

After further communication with How, Deniger informed défend- 
ant of his inability to carry ont this contract, and thereupon a new 
arrangement was made October 27, 1878, when the varions transfers 
were executed under whioh the défendant claims, and which the plain- 
tiff now seeks to set aside. By this arrangement Calvin and his 
associâtes transferred to the défendant ail their interest under the 
chattel mortgage, and surrendered to it the six notes of Queen wbich 
were secured by it. Deniger and Queen executed to the défendant a 
bill of sale of ail the circus and ménagerie property, and a tripartite 
agreement was entered into between Deniger, Calvin, and his asso- 
ciâtes and the défendant whereby the défendant was to pay the wages 
owing to the employés, remove the property to Louisville for winter 
quarters, pay ail the expenses of removing and keeping the property 
over winter, and permit Deniger to repurchase the property within 90 
days, upon repayment of defendant's advances for thèse purposes, 
and 50 per cent, upon its claim against Queen, and upon payment to 
Calvin and his associâtes of $7,550, and interest upon their claims; 
and in default thereof the défendant was to sell the property, and 
from its proceeds repay such advances and 50 per cent, of its own 
claims against Queen, $7,550 of the claims of Calvin and his asso- 
ciâtes next, and the balance, if any, to Deniger. 

Under this transf er and agreement the défendant paid the wages of 
the employés of the circus, amounting to $3,309.95, removed the 
ménagerie to Louisville, as agreed, and there maintained it, at an 
expense of $6,107.39, until in default of repurchase by Deniger, as pro- 
vided by the agreement, it sold the property on February 25, 1878, for 
about $20,000, from which, after deducting its advances, itrealized 50 
per cent, upon its own claims against Queen, and accounted for the 
balance, a few hundred dollars only, to Calvin and his associâtes, 
according to agreement. So far as this agreement provided for the 
advances of money for the préservation of the property, no objection 
was made to it. But the plaintiff claims that this transaction was 
void as against the assignée in bankruptcy, under section 5128 of the 
Kevised Statutes, as involving an unlawful. préférence of the défend- 
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ant. It is not claimed to come under section 5129, which relates to 
transfers other than those of giving préférences to creditors. Gihson 
V. Warden, 14 Wall. 244. 

The défendant was a créditer seeking to recover something upon 
its demand. The arrangement made was ont of the usual course of 
business, as it transferred ail the circus property; it contemplated, at 
least, a contingent préférence of the défendant for a part of bis claim, 
and such bas been its resuit. The debtor, Queen, assented to it, not, 
as he testifies, with any wish or intent to gîve any préférence to the 
défendant, but obviously on account of its relief from présent embar- 
rassment, and to retain through Deniger his claims of going on with the 
business in the spring, Upon Deniger's expected repurchase of the prop? 
erty. This purpose, if no oné were legally injured by the meàns 
adopted, was justifiable. Tiffanyy. Lucas, 15 Wall. 410. But, though 
this was doubtleSs Queen's main motive, he is none the less legally 
chargeable ^îth having intended ail the contingencies for which the 
agreement provided, and among thèse was a préférence to a greater 
or less extent of the défendant. Queen was insolvent at that time, 
and from the circumstances above stated I cannot doubt tliatibie 
défendant, and ail the other persons taking part in the arrangement 
then made, knew, or had reasonable cause to believe, him so. If, in 
addition to this, the évidence warrants the conclusion that the défend- 
ant also knew that the transfer was a fraud upon the bankrupt act, 
then ail the conditions of section 5128 exist, and the plaintiff must 
recover. And this is the only substantial question in the case. 

Knowledge that a transfer is a fraud upon the act must înclude 
actual or constructive knowledge that the transfer is either expressly 
forbidden by the act or inoonsistent with its policy and intent. If the 
transaction as a whole is not one which, under the circumstances 
known to the grantee, or ascertainable by him with ordinary care, 
would be condemned by the words or the policy of the act, then no 
fraud upon it can be said to be "known" to him. It is plain, more- 
over, that neither the words nor policy nor intent of the bankrupt act 
forbid any settlement by a debtor with his creditors, nor any dispo- 
tion of his property, to which ail his creditors assent. In re Miller, 
1 B. R. 410. In providing for the disposition of the bankrupt's 
estate through trustées, to be chosen by the creditors and subject to 
the direction of a committee appointed by them, the bankrupt act 
itself (section 5103) recognizes the controUing power and interest of 
even less than the entire body of creditors. An omission of a cred- 
itor's name from the sehedule of creditors, if made with the creditors 
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assent, bas been held not to be a "wilful or fraudaient" omission. 
In re Needham, 2 B. E. 387. A transfer is not, then, a fraud upon 
the act if made with the consent of ail perspns in interest fairly ob- 
tained, howeyer unequal in its results tbe transfer may prove. Such 
a consent is a virtual waiver of ail the benefits of the bankrupt act, 
and, when acted on'by the transférée,, is an estoppel against subsé- 
quent incompatible claima under the act. In re Williams, lé B. E. 
132, 136; Johnson v. Rogers, 1 5 B. E. 1; In re Langley, 1 B. E. 559, 
565; In re Schuyler, 2 B. E. 549; Iw re Kraft, 3 Fed. Eep. 892. For 
the same reason a grantee cannot be fxeld to "know" a. transfer to be 
a fraud upon the act if it is assented to by ail the creditors known to 
him, or that upon reasonable inquiry he might and would bave ascer- 
tained or hâve had reason to suspect. 

Such, upon the testimony, appears to be this case. 

The évidence shows that at the time this arrangement was made by 
the défendant no other créditons of Queen were known to or suspected 
by McCùne, save those who look part in and were provided f or by the 
agreement. The défendant, before taking a transfer such as this, 
was douMlèss bbmid to make reasonable inquiry asto other creditors. 
But it appèars that McCune hàd been aceustomed from time tp time 
to make sùch inquiries, and that, only a few months before, Queen, in 
answer to McCune's inquiries, had assured him that "ail he owed 
in the world besides Mr. How were thèse circus employés and Mr. 
Calvin and Mr. Cple. AU of thèse debts were provided for in the 
arrangement of October 27th, and âll of thèse parties, or their repré- 
sentatives, agreed to it, and warranted a fui! and absolute title in the 
defôndaiit. Instead of there beirig any collusion, the parties were ail 
hostile to èach other, and the final agreement was apparently a fair 
settlement ànd compromise of the conflicting interests of tbe largest 
creditors^' while it provided méritoriously for the payment in full of ail 
others known, being the wages and small debts owed by the circus 
business. AU of thèse debts the défendant seems to hâve paid — 73 
in number^and varying in amount fiom $3 to $369 each. Only 
eight of them, however, exoeeded $50 each, and ail the rest would 
apparently hâve been entitled to a préférence under section 5101. No 
charge is màde that the arrangement was notbrought about perfectly 
fairly as between thé parties to it, nor that it has not been executed 
by the def endalnt in good faith as among themselves, and it seems to 
hâve been intended to provide for ail the circus debts; nor does it 
now appear that there were any other debts belonging to that busi- 
ness. 
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In Metcalf v. Officer, 3 Fkd. Eep. 640, 643, it is said that the prin- 
cipal circumstance proving defendant's knowledge that a fraud on the 
act was intended was that "he knew that there were other creditorS 
who would be deprived of their right to an equal distribution of the 
proceeds of the bankrupt's estate." I am satisfied that the défendant, 
in entering into the arrangement complained of, had no knowledge or 
suspicion, and is not legally chargeable with knowledge, of any other 
creditors of Queen, (if any there are,) except those who took part in 
and bound themselves by it, and those whose claims were paid in the 
performance of it ; that consequently no known fraud upon the act 
can be asoribed to the défendant, and that the transfer is theref ore 
not void under section 5128, as claimed. Guernsey v. Miller, 80 N. 
Y. 181. If this case were to turn upon the simple fact of there 
being other creditors of Queen, instead of upon the defendant's aet- 
ual oç constructive knowledge of it, I should still hesitate, upon the 
évidence in this case, to give judgment in favor of the.plaintiff. The 
proofs were ail taken out of court, and the only évidence I hâve 
found as to the existence of any other creditors is inferential merely 
from the following testiûiony of Queen, a witness for the plaintiff, 
who says: "I think I was indebted $160,000 or $170,000 when I 
gave the mortgage and bill of sale. My bankruptcy schedules will 
tell." Thèse schedules were not offered in évidence, while such of 
the proceedings in bankruptcy as the plaintifï's counsel chose to put 
in évidence show but one creditor, viz., Deniger himself, who alone 
proved his debt, and chose the assignée, whose name appeara also as 
counsel upon the written agreement of October 9th between How and 
Queen ; and although other creditors not parties to the agreement, if 
there were any such, inight doubtless hâve corne in subsequpntly and 
proved their claims, yet noné hâve done so, so far as the évidence 
shows, though more than three years hâve elapsed since the proceed- 
ings in bankruptcy were commenced. 

The action appears, therefore, to be practically for the benefit of 
Deniger, who by his agreement and its covenants would be pre- 
cluded from questioning directly the transaction complained of. In 
re Williams, 14 N. B. R. 132, 136, Fed. Cas. No. 17,706, and cases cited. 

The statement to Mr. McCune that the circus debts speiîified, and 
those to How, Calvin, and Cole, were "ail that he owed in the world," 
was not denied by Queen ; and if the existence of other creditors were 
a material and controlling fact, despite McCune's want of knowledge 
of it, the mère loose testimony of Queen that he thinks his debts were 
$160,000 or $170,000, qualified by a référence to his schedules, which 
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•were not produced, while no suoh oatside creditors in faet appear, 
would be, I think, wholly insuffieient évidence upon whicn to lound 
a decree. 

Tbe bill is therefore dismissed. 



In re Beae and others, Bankrupts. 

(District Court, S. I). New York. July 14, 1881.) 

1. Pbactice — AMENDMEaiTs — Stattjtbs of Limitations. 

Amendments will not generally be allowed for the purpose of setling up 
statutes of limitation to defeat claims otherwise équitable and just. 

2, Delat Pbocured by Rbquest. 

One cannot take advantage of dclay procured by his attorney's request. 

In Bankruptcy. Pétition of Hunter. 

Oeo. Bell, for petitioner. 

Fred. W. Henrichs, for assignée. 

Beown, D. J. The gênerai rule is not to allow amendments for 
the purpose of setting up statutes of limitation merely to defeat a 
claim otherwise équitable and Just. Walcott v. McFarlan, 6 Hill, 
227; 2 Wend. 294; 7 Cow. 401. While the Eleventk Ward Bank 
Case was pending and undetermined it was undesirable that other 
suits of a similar oharacter should be multiplied. Jones properly 
waited for its détermination. After that he acted promptly in pre- 
paring and forwarding proof of secured claim to be filed. The mis- 
takes made by his attorneys as to the filing of claims show gross 
careleseness or inattention on their part ; but I think the conséquences 
should not be visited upon Jones, an absent non-resident créditer who 
held a légal lien on the assets. The affidavit of Brainsby shows that 
Jones' attorneys were about to file pétition for the enforcement of his 
lien on the proceeds within the two years, but were deterred from doing 
80 by the request of the assignee's attorney on the ground of an ap- 
peal taken by the latter. It would be inéquitable to allow the 
assignée to take advantage of the delay thus procured by his attor- 
ney's request, {In re Mayhin, 15 B. E. 468,) and I think the usual 
rule should be applied denying the motion, without costs. 
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In re Bear and others, Bankrupts. 
[District Court, S. D. Neu> York. July U, 1881.) 

1. VeSTBD RlQHTS. > 

One cannot be deprived of vested rights witliout his consent. 

In Bankruptcy. Pétition of Jones. 

Bbown, D. J. The affidavits on the part of the petitioner show that 
the filiag of the claim as an unsecured debt was not legally the act 
of Jones. Neither he nor Porter, his attorney, ever authorized or 
assented to it. Porter held it to be used provisionally only, and f orbade 
its being filed. The préparation of the secured olaim, and Brainsby's 
affidavit of préparation for pétition shortly after, confirm this view. 
Jones' lien under the levy was a vested right of property of which he 
cannot be deprived except by his own consent or that of his duly- 
authorized agent. The case is stronger than that of filing under mis- 
take or misapprehension of fact or law, where an amepdment is usu- 
ally allowed. The motion must therefore be granted, but only upon 
the payment of the costs of this motion, for the trouble occasioned by 
the évident lâches and repeated applications. 



WoosTEE V. Blakb aud others. 

(Circuit Court, 8. D. New York. April 27, 1881.) 

Re-Is61JE No. 6,565— Ruppling Machines— Validiïy — Inpringembnt. 

Re-issued letters patent No. 6,560, granted to John A. Pipo, July 27, 1875, for 
improvementa in machines for making ruffles, sustained as to Usfirst, mventh, 
eighih, and tenth claims, and hdd infringed as to such claims. 

Re-Issue No. 6,566— Sewinq Machine poe Band Rupb-ling — Validity — In- 
fringement. 

Re-issued letters patent No. 6,566, granted to George H. Wooster, July 27, 
1875, for sewing machines for making band rufiîing, sustained as to its eighth 
and nintli claims, and hdd infringed as to such claims. 

Invention— Primart Constituent — Mbchanicai, Opération- Mbchanical 
Arrangement. 

Invention consists primarily in flnding out what mechanical opération is 
net essary to produce the practical resuit arrived at, and -when such opération 
is hit upon, the mechanical work is easy. It is easy, when the mechanical 
opération is seen, to say that it was obvious that certain mechanical arrange- 
ments would eftect it ; but mechanical arrangements are tried and tried in vain 
to reach a practical resuit, because the mechanical opération which is to effect 
the resuit is not yet seen. In looking at the completed thing the mechanical 
opération is there, but the inventer, though he knew ail about cams and levers 
and other mechanical arrangements, did not hâve in advance before him the 
coveted mechanical opération. 
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Frédéric H. Betts, for plaintiff. 

Benjamin F. Lée, for défendants. 

Blatchford, C, J. This suit is brought qn two patents. One is 
re-issue No. 6,565, granted to George H. Wooster, July 27, 1875, 
for an "improvement in machines for making rufdes;" the original 
patent having been granted to Pipo and Sherwood, January 27, 1863, 
on the invention of John A. Pipo. Only four elaims of the patent, 
of which there are 13, are involved in this suit. ïhose daims are 
elaims 1, 7, 8, and 10, and are as follows: 

" (1) II! a ruffling mechanisin a spring or flexible blade, having its actiiig 
edge turned or beiit towards the surface against which it acts to form the 
ruffle, in combination witli à carrier, to which the blade is rigidly attached, 
substantially as descrlbed. (7) The combination, with the aetuating leVer 
and ruffling blade, of a regulating device, to regulate the extent of baekward 
movement of the blade without affecting the position to which the forward 
end of the blade moves, for the purpose set forth. (8) In a ruffling or plait- 
ing mechanism, a spring or flexible blade, rigidly afflxed to its carrier, in 
combination with a surface opposed to the blade, and adapted to sustain the 
material being ruffled agaiiist the action of the blade, substantially as de- 
xscribed. (10) In a ruffling mechaUism, the combination, with a blade and 
rocking lever, of a vibrating member of the needle-actuating mechanism, 
adapted to rock the lever and move the blade to form a ruffle, substantially 
as described." 

The spécification says : 

"This invention relates to a mechanism for forming ruffles or plaiting 
fabrics, and consists iutiie combination, in a ruffliug mechanism, of a flexible 
ruffling blade, aud with such blade is combined a guide, adapted to guide the 
material to which, the ruffle is to be attached, and also other parts or devices, 
substantially as hereinafter described, to form a ruffle to be counected with 
a séries of stitches." 

The drawings represent the improvement as attached to a Wheeler 
& Wilson sewing machine. The spécification says: 

" 1 is the bed-plate, upon which, in an ordinary sewing machine, the work 
is usually laid to be sewed; 2 is the presser, by which the work is kept down 
to its place; 3 is the needle; 4 is a lower, and 5 is an upper, guide, through 
which strips of cloth, between which the ruffling is to be sewed, are passed ; 
* * * 6 is a tube which guides the strip of clotli of which the ruffling is 
formed. This tube is flat like the others, and with a pvoper internai widtb. 
to rèceive and guide the cloth intended to be used. It is open on the top, 
near the end towards thb needle, to receivo blade, 7, by which the ruffling is 
formed, so as to allow said blade to work directly upon the cloth. This blade 
is a spring, or is made flexible, and is provided at the end next the needle with 
points, or a roughened surf-ace or sharp.edge, which will take hold of the 
cloth to be ruffled and move it forward upon the smoutli surface to which it 
is opposed, and its actiug edge is preferably turued or bent towards the surface 
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against which it acts to form the material between it and the surface into a 
ruffle. This blade is adjustably attached to bar, 8, actuated by the rocking or 
elbow lever, 9, hung to a support or pendent connected with the bed-plate o£ 
the machine. This lever, 9, is vibrated on its axis 10 by means of the vibrat- 
ing member or rod, 11, connected with and operating the needïe and its carrier, 
which rises against the horizontal portion of the lever, and causes it to move 
the blade forward, and form the cloth on which it bears into a ruffle. *Sh& 
movement of the blade back trom the needle is regulated by meajis of a set- 
screw, 12, which restricts the return of the lever aud blade. The bar, 8, and 
consequently the lever, 9, are drawn back from each forward vibration by a 
spiral spring, 13, which is attached at one end to this bar, and at the other 
end to the bed of the machine; and the end of the blade may be made to 
terminate at a greater or less distance from its carrying bar by means of a 
slot and set-screw. The opération of the lever is to press the spring blade 
on the goods when advancing to form the rufling, while it is rocked or lifted 
from the goods during its retreating movement, and the pressuj'e of the blade 
on the material is thereby diminished or removed. The strip of cloth to be 
ruffled is passed under the blade and between it and the presser, and the plain 
or band material is led through guide, 5, when tlie plain pièce is to rest on top 
of the ruffled strip and under the presser, where, as the material is ruffled and 
sewed, it is carried forward by the feeding mechanism such as is usually 
employed for that purpose, and in the ordinary manner. The edge or edges 
of the cloth to or between which the rufling is to be sewed, is or,are folded 
in by the guides, as bef ore stated, and the strips used are f ed or moyed forward 
in the same manner that other fabrics are moved on the savne machine. The 
ruffle is formed by blade, 7, which is made to reciprocate, at each stf oke of the 
needle, a sufflcient distance over and above the support or surface adapted to 
sustain the material to be ruffled against the action of the blade, to form a 
ruffle having folds or plaits of the size desired, the size of the fold, to form 
varions grades of ruffling, being deterrained by the means already described. 
* * * I am aware that a rough-surfaced feeder and ruffler bave been 
employed to engage a pièce of material te be ruffled, forming the gather in 
and moving the ruffled pièce forward, the ruffler and feeder both engaging the 
ruffled strip; and, in connection with such mechanism, a âeparator bas béen 
employed to separate a band from the ruffled strip, the band being laid on the 
surface of the ruffled strip engaged on its under side by the rufflçr and feeder, 
made as four-motioned feeding devices; and lam also aware of United States 
patent No. 14,47.5." 

The défendants' rufflers are called the Toof ruffler and the Johnson 
ruffler, and are sold by them to be attached to sewing machines for 
ruffling purposes. 

The Crosby and Kellogg tape-trimming patent of August 5, 1862, 
does not show anything to anticipate No. 6,565. It had flexible 
blades, but they did not press, in working, on the table: or surface 
which supported the goods, nor were their acting edges tumed or 
bent towards the surface against whièh they acted. The Crosby and 
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Kellogg ruffler patent of December 2, 1862, does not show a fl<3xil)le 
ruffler, and the ruffler is hinged to its carrier. The suggestion, in 
the spécification of that patent, that the crimper may be a spring, 
gives no détails of construction, and cannot take an earlier date than 
the oath to the spécification, June 21, 1862. Pipo's invention pre- 
ceded that date. The Arnold patent of May S, 1860, does not show 
anything that is in No. 6,565, nor does the Puller and Goodall patent 
of June 5, 1860. The évidence of Kellogg, Manville, and Wilmot 
shows nothing but abandoned experiments. The crimpers tried by 
the Elm City Company were ail of them hinged to their carriers. 
The Cary and Homans machine is not established with accuracy as 
prior to Pipo. Cary does not go back with certainty to the spring 
of 1862, and Homans has no books or written évidence, but really 
relies solely on abstract memory. There is nothing in anything he 
states as to events which makes it necessary that the date he assigna 
for the machine should be correct. 

Claim 1 of No. 6,566 has three éléments in it: 

(1) A spring or flexible blade; (2) the acting edge of the blade turned or 
bent towards the surface against which it acts ; (3) the blade rigidly attached 
to its carrier. 

It is not necessary, in claim 1, that the carrier should cause the 
pressure of the spring to increase in advancing and decrease in re- 
treating. The spring blade has a springy action in respect to goods 
transversely as well as lengthwise. That transverse springy feature 
is in claim 1, and is in the défendants' rufi9ers. So, too, the longi- 
tudinal springy action enables the blade to follow, in moving forward, 
the plane of the opposing surface. The blades in the défendants' 
ruffler^ are springy lengthwise, and sueh lengthwise springiness is 
availed of by the défendants, and enables the edge of the blade, as 
it advances, to be certainly pressed on the cloth plate by the action 
of the presser foot and the cloth plate, whatever be the motion of the 
carrier. In regard to claim 1, and other features in the patent, 
much is said, in the évidence on the part of the défendants, as to 
the obvions character of this or that arrangement, and that any 
mechanic would know enough to do this or that. This is the often- 
repeated story, in belittling inventions. The invention consista 
primarily in finding out what mechanical opération is necessary to 
produce the practical resuit arrived at. When such opération is hit 
upon, the mechanical work is easy. It is easy, when the mechanical 
opération is seen, to say that it was obvions that certain mechanical 
arrangements would effect it ; but mechanical arrangements are tried 
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and tried in vain to reach a practical result, beeause the mechanical 
opération which is to efifect suoh resuit is not yet seen. In looking 
at tbe completed thing, the mechanical opération is there; but th» 
inventor, though he knew ail about cams and levers and other 
mechanical arrangements, did not hâve in advance before him the 
coveted mechanical opération. In answer to the suggestion that the 
défendants' rufflers would work as well, in use, if the blade wer» 
hinged to the carrier, it is sufficient to say that it is not so made. 
The three forms of the défendants' ruffler ail of them infringe claim 1 
of No. 6,565. For the same reason they infringe claim 8. I am also 
of opinion, from the évidence, that they iiifringe claims 7 and 10. 

There is no évidence that anything is found in the re-issue No. 
6,565 which is not to be found in the description or drawing of the 
original patent, or in the model accompanying the application for 
that patent. 

The second patent sued on herein is re-issue No. 6,566, granted to 
the plaintiff July 27, 1876, for an "improvement in sewing machines 
for making band ruffling;" the original patent having been granted 
to E. C. Wooster, on the invention of Thomas Eobjohn, February 14, 
1865. 

There are 18 claims in the re-issue, but only claims 8 and 9 are 
involved in this suit. They are as follows : 

" (8) The combination of a ruffling or plaiting blade or knife, arrangea and 
operated above the cloth plate, with a supporting or secondary plate, separate 
from the cloth plate, between which and the blade or knife thé fabric to be 
ruffled is held and advanced by the blade, substantially as described. (9 (A 
plaiting or ruffling blade arrangea above the cloth plate of a sewing machine, 
and adapted to operate upon a surface other than such cloth plate, whereby a 
strip of goods can be plaited or ruffled above a plain pièce, substantially as 
described." 

It is plain that the défendants' three forms of ruffler infringe 
claims 8 and 9. 

Those claims are not anticipated by anything shown in the Arnold 
patent of May 8, 1860, or by machines having a separator plate such 
as is shown in the model filed with the application for the Arnold 
patent. Arnold had no ruffling blade operating above the cloth plate. 
What is contended for is that it required no invention to pass from 
Arnold to Eobjohn. The évidence shows the contrary. The results 
foUowing the change are very marked, and give to the change the 
character of invention, as distinguished from ordinary skill. There 
is nothing else in the évidence which is an anticipation of Eobjohn. 
v.8,no.6— 28 
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Many suggestions were made în argument, on the part of the 
défendants, which bave beén considered, though not now adverted to, 
as none of them control the salient points on which the décision is 
rested. 

There must be the proper decree for the plaintiff in accordance 
with the f oregoing views, and a like decree in the suit against Handy, 
and in the suit against Thornton. 



De Flobez and another v. Eaynolds and others. 
(Oircuit Court, S. JD. New York. February 2, 1880.) 

1. Re-Issue No. 1,804— Mbtal Pbbsekving Cans— LraiTATioN. 

Re-issued letters patent No. 1,804, granted to Moritz Pinner, November 1, 
1864, for métal cans, cases, boxes, etc., for preserving food, paiots, oilg, etc., 
Jidd vcUid, for the purposes of injunction, for the term of 17 years from Noyem- 
ber 27, 1862, the date when the same invention was patented in France. 

2. Motion to Opbn a Deckbe — Supplumentai, AnSwer — Pbior Fkench Pat- 

ent fok Same IinrBiiTioN—DDKATioN—NovELTT. 

Upon a motion to open a decree and amend answer setting up the prier issue 
of a French patent for the same invention, held, that such patent could be ad- 
mitted only as aflEecting the question of the duration of the United States pat- 
ent, and not iipon the question of novelty. • 

3. "Perpetual Injunction" Constbtjbd. • 

The words " perpetual injunction," in a decree, mean only for the life of the 
patent, which must be determined by the statute and ail the facts of the case, 
and not merely by the terms of the grant in the pg,tent. 

i. iNTERLOCtTTOBY DECBEB — AmENDMBNT. 

An interlocutory decree is always open to amendment and correction. 

5. Section 16, Act March 2, 1861, Conbtbubd— Pbiob Fobeign Patent to SAmb 
Inventor for Same Invention — Limitation op United States Patent. 

Section 16 of the act of March 2, 1861, providing that ail patents therç- 
af ter granted should remain in force for the term of 17 years from the date of 
issue, and prohihiting ail extension of such patents, Tield, to limit the duration 
of a United States patent for an invention previously patented abroad to the 
same inventor, to the term of 17 years from the date when the foreign patent 
had effect, as a patent, in his favor. 

W. K. Hall and J. J. Marrin, for plaintiffs. 

E. Wetmore, for défendants. 

Blatohfokd, C. j. The original letters patent in thi» case were 
granted to Moritz Pinner, as assignée of Jean Bouvet, of La Eochelle, 
France, on the invention of Bouvet, and on his application as a sub- 
jeot of the empire of France, for an "improvement in métal cans, 
cases, boxes, etc., for preserving food, gunpowder, liquids, paints, 
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oils, and other articles." The date of the patent was June 28, 1864, 
and on its face it was granted for the term of 17 years from the 
twenty-eighth day of June, 1864. The patent was re-issued to Pin- 
ner, November 1, 1864, the re-issue being granted, on its face, for 
the termof 17 years from the twenty-eighth day of June, 1864. This 
suit is founded on the re-issued letters patent. It was brought to a 
hearing on bill, answer, replication, and proofs, and on the twenty- 
ninth day of June, 1878, a decree was made by the court establish- 
ing the validity of the re-issue and the fact of infringement by the 
défendants, and referring it to a master to take an account of the 
profits made by the défendants by the infringement, and awarding a 
perpétuai injunction against the défendants from making, using, or 
selling cans or boxes eontaining the patented invention. 

, There was introduced in évidence by the défendants a patent 
granted in England to Bouvet for the same inventions that are çlaimed 
in the re-issued United States patent. This English patent was 
sealed January 6, 1863, and dated September 19, 1863. Bouvet filed 
on the latter day a provisional spécification with the English commis- 
sioners of patents, and on the nineteenth of March, 1863, he filed a 
fuU spécification in the great seal patent office in England. The 
French patent to Bouvet, hereinafter referred to, was not introduced 
in évidence in the cause by either party. It covers the saine inven- 
tions which are claimed in the re-issued United States patent. It is 
now presented to the court, and on it and on ail the pleadings, proofs, 
and papers in the case, and sundry new affidavits, a motioij is now 
made by the défendants before the court held by the circuit judge and 
Judge "Wheeler, that the said decree be amended by inserting therein 
a finding that the plaintiffs' re-issued patent is valid only for the 
term of 17 years from the date or publication of the prior patent for 
the same invention in France and England, and that the défendants 
be permitted to amend their answer by setting up said prior French 
patent ; that the decree and the proofs be opened, in prder to prove 
the same in the cause ; and that the injunction herein be suspended 
pendingsaid proof, or discharged; and for such other or further order 
or relief as may be just. 

The answer to the bill sets up that by the act of, or by and with 
the consent of, Bouvet, the improvements described in the United 
States re-issued patent were patented in Great Britain with date of 
September 19, 1862, the Britigh patent thereon havingbeen sealed 
on the .sixth day of January, 1863, and that the said rorissued patent 
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«xpired by limitation or opération of law on or before January 6, 
1875. 

We hâve been furnished with a copy of the Prench patent in the 
French language, in manuscript, duly authenticated by the proper 
authority in Paris, and with what purports to be a translation of it. 
The French law concerning patents, which was in force when the 
transactions took place in France, in respect to said French patent, 
was that promulgated July 8, 1844. Under that law patents are 
granted for five, ten, or fifteen years, aocording to the tax paid. 

Whoever wishes to take ont a patent for an invention must deposit, 
under seal, at the office of the secretary of the préfecture, in a speoi- 
fied department, a pétition, with a description of the invention, and 
necessary designs or patterns, and a list of the pièces deposited. 
The patent begins to run from the time of such deposit. Within five 
days after such deposit, the prefect transmits ail the pièces deposited 
to the minister of agriculture and commerce. There they are opened, 
and the pétition is enroUed. If the application is regular, a decree 
of the minister is delivered to the applicant, and constitutes the pat- 
ent. To such a decree a duplicate of the description and designs are 
annexed. The patentée, during the duration of the patent, has a 
right to make additions, under the same régulations as to deposit of 
a pétition, etc. A certificate of addition is delivered in the same 
form as the original patent, and has, from the dates of the demand 
and grant, respectively, the same effect as the principal patent, with 
which it expires. If a patentée wishes to take out a patent for five, 
ten, or fifteen years, for an addition, instead of a certificate of addi- 
tion expiring with the original patent, he must', besides the same for- 
malities, pay a new tax, as on an original patent. In the French 
patent under considération there is first â patent granted to Bouvet 
for 15 years, and dated November 30, 1861, with a description and a 
drawing annexed, referred to in the description. The text shows that 
the patent was "taken" November 30, 1861. 

The decree or grant appears to hâve been made by the minister 
January 35, 1862. Next, there is a certificate of an addition by 
Bouvet, of the date of December 21, 1861, to the patent of Novem- 
ber 30, 1861, with a description and a drawing annexed. The text 
shows that the certificate of addition was "taken" December 21, 1861. 
The certificate appears to hâve been made by the minister, February 
27, 1802. Next, there is a certificate of an addition by Bouvet, of the 
date of November 27, 1862, to the patent of November 30, 1861, with 
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a description and a dirawing annexed, referred to in the description. 
The text shows that the certificate of addition was "taken" Novem- 
ber 27, 1862. The certificate appears to hâve been made by the 
minister, February 20, 1863. 

It is apparent, from thèse papers, that the two certifieates of addi- 
tion expired at the same time the original patent expired, namely, at 
the end of 15 years from November 30, 1861 ; that the first certificate 
of addition had effect, as a patent, from December 21, 1861 ; and that 
the second certificate of addition had effect, as a patent, from Novem- 
ber 27, 1862. 

On the motion to amend the decree, it is insisted by the défend- 
ants that the plaintiffs' patent is valid only for 17 years from March 
19, 1863, the date of the filingof the full spécification of the English 
patent, or only for 17 years from November 27, 1862, the date of the 
deposit of the description and drawing annexed to the second certifi- 
cate of addition in the French patent, or only for 17 years from Feb- 
ruary 20, 1863, the date of the making of the certificate by the min- 
ister. On this view, it becomes unnecessary to consider,.in respect 
to the English patent, any date earlier than March 19, 1863, or, in 
respect to the French patent, any date earlier than November 27, 
1862, 80 far as the motion to amend the decree is concerned, or so 
far as the motion to amend the answer is concerned, or so far as the 
motion to open the decree and the proofs is concerned, or so far as 
the motion to discharge the injunction is concerned. The défendants 
do not contend, on any of such motions, that the plaintiffs' patent is 
valid only for 17 years from a date earlier than March 19, 1863, in 
view of the English patent, or only for 17 years from a date earlier 
than November 27, 1862, in view of the French patent and certifieates 
of addition. No motion is now made to limit or define the time of 
the expiration of the United States patent, in référence to the time 
down to which the accounting must extend, and we do not consider 
the question whether, for the purposes of such accounting, the United 
States patent may not expire at a date earlier than 17 years from 
November 27, 1862, namely, at a date 17 years from a date earlier 
than November 27, 1862, in view of either the English patent or the 
French patent, or certifieates of addition. Nor is it, under thèse 
views, necessary to consider the English patent at ail. It is plain 
that the second certificate of addition to the French patent, taken in 
connection with the original French patent and the first certificate of 
addition, show fully and patent the same inventions patented by the 
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United States re-issued patent, Whether suoh inventions are fully 
shown and patented by the English provisional :Bpecification, or by 
the French original patent alone, or by the latter in connection with 
the first certificats of addition, we do not now consider or décide, for 
any purpose. 

We détermine on inspection, and in the absence of any affidavit to 
the contrary on thé part of the plaintiffs, that the inventions patented 
by the French patent, and the two certifieates of addition to it, ail 
three taken together, are the same as those patented by the United 
States re-issued patent, to an extent sufficient to warrant the grant- 
ing of the motion to amend the decree, and to amend the answer, 
and to open the decree and the proofs, and to discharge the injunc- 
tion. The French patent and certifieates of addition are not now 
admitted as a patent to a third party, to defeat the plaintiffs' patent 
on the question of novelty, but only on the question of the extent of 
duration of the patent. The patent can hâve no life beyond the 
time limited by statute. The question of such life, in view of the 
French patent and certifieates of addition, has not been before pre- 
aented and passed upon. It can now be presented and passed upon 
on a motion to vacate or limit the duration of the injunetion, or on 
a motion by the plaintiffs for an attaehment for violating the injune- 
tion. 

The words "perpétuai injunetion," in the decree, mean only for the 
life of the patent. That must be determined by the statute and ail 
the facts of the case, and not merely by the terma of the grant in the 
patent; and an interlocutory decree is always open to amendment 
and correction. In this view it seems proper that the answer should 
be amended to set up the French patent and certifieates of addition, 
)and that the decree shouLl be amended by fixing a date beyond 
which, for the purposes of the injunetion, the patent cannot hâve life, 
and by allowiiig the French patent and certifieates of addition to be 
put in évidence in the proofs, with such relevant proofs respecting 
the same and their contents as either party may wish to offer. We 
think that, in view of the subjact-matter of the application, the de- 
fendants hâve not been guilty of lâches; that the application does 
not corne too late; and that th > reasons assignetl in excuse for not 
making an earlier application are sufficient. But this case is no préc- 
èdent for the case of an appUcati )n to set up a defence to defeat a 
patent for want of novelty. 

The plaintiffs' patent runs, on its face, for 17 years from June 28, 
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1864. The question is as to when it expires. The plaintiffs contend 
that, under the statute, it runs according to its ténor, and does net 
«xpire; until the end of 17 years from June 28, 1864. It becomes 
neoessary, therefore, to examine the statutes on the subject. 

By the act of April 10, 1790, (St. at Large, 109,) a patent was to 
be granted to the inventor for any term not exceeding 14 years. By 
the act of February 21, 1793, (1 St. at Large, 318,) it was required 
that the invention should hâve been "not known or used before the 
application," and that the patent waa to be granted "for a term not 
exceeding 14 years," and only to a citizen of the United States as 
inventor, or his assigns. 

By the act of April 17, 1800, (2 St. at Large, 37,) the privilège was 
extended to alien inventera who, at the time of petitioning, had re- 
aided for two years within the United States, and it was required that 
the invention should not hâve been known or used before the appli,- 
cation. 

By the act of July 13, 1832, (4 St. at Large, 577,) the privilège 
was extended to every alien who, at the time of petitioning, should 
be résident in the United States and should hâve declared his in- 
tention, according to law, to become a citizen thereof. Thèse prier 
aots were ail of them repealed by section 21 of the act of July 4, 1836, 
(5 St. at Large, 125.) By that act (section 5) patents were to be 
granted "for a term not exceeding 14 years." Any inventor could 
obtain a patent, whether an alien or citizen. It was required that 
the invention should not, at the time of his application for a patent^ 
be in public use or on sale, with his consent or allowance, as the in- 
ventor. The commissioner could not grant the patent if it appeared 
to him (section 7) that the invention — 

"Had been invented or discovered by any other person in this country prior 
to the alleged invention or discovery thereof by the applicant, or that it had 
been patented or described in any printed publication in this or any foreign 
country, or had been in public use or on sale with the applicant's consent or 
allowance prior to the application." 

It was further provided as follows, (section 8 :) 

' " Nothing in this act contained shall be construed,to deprive an original and 
true inventer of tlie right to a patent for his invention, by reason of his having 
previously taken out letters patent therefor in a foreign country, and the same 
having l>een published, at any time within six montlis next preceding the fll- 
ing of his spécification and drawings. And whenever the applicant shall 
request it the patent shall take date from the time of the flling of the specificar 
tionand drawing; not, however, exceeding six months prior to the actual 
issUing of the patent." 
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The effect of this législation was to allow an inventer to take eut a 
patent in a foreign country for his invention, and subsequently to- 
obtain a patent for it hexe, provided he filed his spécification and 
drawings on his application hère within six months after the taking 
out of his foreign patent. By section 6 of the aot of March 3, 1839, 
(5 St. at Large, 354,) it was provided as follows: 

" No person shall be debarred from receiving a patent for any invention or 
discovei-y, as provided in the act approved on the fourth day of July, 1836, 
to which this is addition;iJ, by reason of tiie same liaving been p3,tented in a 
foreign country more tlian six months prior to liia application: provided, that 
the same shall not bave been introdnced into public and common use in the 
United States prior to the application for such patent: and provided, also, 
that in ail such cases evéry such patent shnll be limited to the tern: of 14 
years from the date or publication of such foreign letters patent." 

The effect of this provision was to allow an inventor to take eut a. 
patent heïe for an invention which he had previously patented in a 
foreign country, no matter how long previously, but the duration of 
the patent granted hère was limited to the term of 14 years from the 
date or publication of such foreign patent. Then came the act of 
March 2, 1861, (13 St. àt Large, 246,) the sixteenth section of which 
provided as follows : 

"Ail patents hereafter granted shall remain in force for the term of 17 years 
from the date of issue ; and ail extensions of such patents is hereby prohib- 
ited." 

Section 17 of the same act repealed ail acts and parts of acts 
theretofore passed which wère inconsistent with the provisions of that 
act. Under this state of législation the original patent, and the re-is- 
sued patent in this case, were granted. 

The view urged for the plaintiffs is that by section 16 of the act 
of 1861 ail patents thereafter granted were to remain in force for 17 
years from the date of issue; that the provision of section 6 of the 
act of 1839 was inconsistent with this new provision, and was there- 
fore repealed; and that, consequently, the plaintiffs' patent does not 
expire until June 28, 1881. 

By section 22 of the act of July 8, 1870, (16 St. at Large, 201,) now 
section 4884 of the E^vised Statutes, every patent is to be granted 
for the term of 17 years. It cannot be antedated. By section 25 
of the same act, now section 4887 of the Eevised Statutes, it is pro- 
vided as follows: 

" No person shall be debarred from reeeiving a patent for his invention or 
discovery, nor shall any patent be declared invalid, by reason of its having 
been first patented, or caused to be patented, in a foreign country; provided 
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the same shall not hâve been introduced into public use in the United States 
for more than two years prior to the application, and that the patent shall 
expire at the same time with the foreign patent, or, if there be more than one, 
at the same time with the one having the shorteat term; but in no case shall 
it be in force more than 17 years." 

Thèse provisions of the act of 1870 apply only to patents granted 
after that act was passed, and do not apply to this case. Moreover, 
section 111 of that act, in repealing the acts of 1836, 1837, 1839, 
and 1861, provides that such repeal shall not "affect, impair, or take 
away any right existing under any of said laws." 

It is quite apparent that the idea running through section 16 of 
the act of 1861 is that no patent thereafter granted should be ex- 
tended, but that, instead thereof, their original terms of duration 
should be 17 years instead of 14 years, with a privilège of extension 
for seven years more, which had been the prior law. The language 
is "that ail patents hereafter granted shall remain in force for the 
term of 17 years from the date of issue ;" not that they shall by their 
terms, and on their face, be granted for 17 years from a date, 
but that they shall "remain in force" for the term specified. It was 
not improper, under this provision, to grant them for 17 years from 
a date, as came to be the practice. But the test is that, whatever be 
the term on their face, they shall remain in force for the term of 17 
years from the date of issue. 

What is "the date of issue?" Under section 8 of the act of 1836, 
in force when the act of 1861 was passed, and when the patents in 
this case were issued, the patent could "take date" from a date earlier, 
though not exceeding six months earlier, than the "actual issuing of 
the patent." The actual date of issuing was one thing, one date. 
The date from which the patent took date, or its term began to run, 
was another thing, another date. The latter date may very properly 
be called "the date of issue." Such latter date need not, necessarily, 
be a date expressed on the face of the patent. Under section 6 of 
the act of 1839, such latter date is "the date or publication" of the 
foreign patent. Looking at the state of législation before 1861, and 
at the évident scope of section 16 of the act of 1861, as aimed at 
extensions of patents, it would be reasonable to say that "the date or 
publication" of the foreign patent spoken of in section 6 of the act 
of 1839 might be regarded, in référence to patents issued under such 
section 6, (as the one in this case was,) as "the date of issue" intended 
by section 16 of the act of 1861, — the date from which, under such 
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circumstances, the United States patent is to take its departure. 
And that, as be^ore in practice, United States patents were granted 
for 14 years, and patents for inventions previously patented abroad 
to the same inventer were before limited to 14 years from the .date 
or publication "of the foreign patent," so now, under the new Sys- 
tem introduced by the act of 1861, such a patent (still to be granted, 
otherwise, in acçordanee with thë provisions of the act of 1836 and 
1839) was to remain in force 'for 17 years from "the date or publi- 
cation" of the foreign patent, while the United States patents were 
to remain in force for 17 years, instead of 14 years, frorù their "date 
of issue;" the privilège of having them "take date" from a date not 
exceeding six months prior to the actual issue, as the "date of issue," 
ùnder section 8 of the act of 1836, being still preserved, and sufth 
patents expiringl7 years from such "date of issue," and not 17 years 
from the actual issuihg. There is nothing in thèse views that is 
inconsistent with or does violence to the language of section 16 of the 
act of . 1861, and they are in harmony with the course of . législation. 
Contrary views would détermine that there ' Was, by section 16 of the 
act of 1861, a sudden, unexpressed, and only implied change of the 
poliey of section 6 of the act of 1839, then in force for 22 years; such 
policy making the terms of patents, like those in the présent case, 
take date from the date or publication of the foreign patent, and rtm 
from that time for the same time other United States patents ran, 
from their time of beginning to run. And such contrary views would 
establish an enlargement of term, by the act of 1861, in favor of an 
invention previously patented abroad; such enlargement remaining 
in force till 1870, and then curtailed in 1870 so as to be more narrow 
than under the act of 1839, and to make the United States patent 
expire at the same time with the foreign patent having the shortest 
term. 

No argument can be drawn in favor of the plaintiffs' view, from 
the fact that, in section 16 of the act of 1861, the expression is, "ail 
patents hereaf ter granted." Literally, such expression eovers future 
patents granted as re-issues. By section 13 of the act of 1836, (5 St. 
at Large, 122,) which continued in force after the act of 1861 went 
into force, a re-isaue is authorized, and the re-issued patent is tberfe 
called "a new patent," and is authorized to be issued only for the 
residue of the period then unexpired, for which the original patent 
was granted. Yet it never was or could be supposed that under sec- 
tion 16 of the act of 1861 a re-issued patent was to be granted for 1 1 
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y0ars from the date of the actual issuing of such re-issued patent, or 
for any other term than the residue of the 17 yeara granted by the 
original patent. The expression, "date of issue," as before defined, 
Controls re-issues under said section 6, and the re-issue of an original 
17 years' patent is to run for 17 years from the date when the original 
term of 17 years began to run, which date is to be considered "the 
date of issue," under section 16, for the purpose of a re-issue. So, 
again, "ail patents" literally includes design patents granted under 
section 11 of the act of 1861. Yet it neyer was or could be supposed 
that section 16, though later in place in the act than section 11, 
varied" the terms defined in section 11 for the duration of design pat- 
ents, namely, three and one-half years, seven years, or fourteen years ; 
or that the provision in said section 16 as to extension applied to "ail 
patents," when section 11 had authorized the extension of design 
patents for seven years. We are not referred to any judicial décis- 
ion, where the question now considered was directly involved, which 
bolds to the contrary of the construction we thus give to section 16 
of the act of 1861. In Westm y. White, 13 Blatchf. 364, the United 
States patent was granted August 6, 1867. A prior English patent 
for the same invention had been granted to the patentée and had 
been published, October 22, 1859. The question arose in May, 1876, 
whether the United States patent had expired October 22, 1873, at 
the expiration of 14 years from October 22, 1859, or whether, under 
section 16 of the act of 1861, it remained in force in May, 1876. 
If it should expire October 22, 1876, (being 17 years from October 
22, 1859,) or if it should remain in force till August 6, 1884, (being 
17 years from August 6, 1867,) it remained equally in force, in 
either case, in May, 1876. It was necessary, in May, 1876, only for 
the court to décide that the patent had not, under section 6 of the 
act of 1839, run out in 14 years from October 22, 1859, and the 
question whether it would run out October 22, 1876, or not till August 
6, 1884, was not directly involved. ^or does it seem to hâve been 
argued or considered, except as may be inferred from the fact that 
the court says that the patent would not expire until October 22, 1876, 
and further says that the effect of the sixteenth and seventeenth sec- 
tions of the act of 1861 was that patents issued after the passage of 
the act of 1861, and falling within the proviso of section 6 of the act 
of 1839, would run for 17 years from the date or publication of the 
foreign patent. The case was one in the circuit court of the United 
States for the district of Connecticut, before Judge Shipman. In 
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Anilin v. Hamilton Manuf'g Co. 13 0. G. 273, before Judge Sliepley, 
in February, 1878, in the circuit court of the United States for the 
district of Massachusetts, the décision was that section 25 of the act 
of July, 1870, now section 4887 of the Eevised Statutes, did not 
apply to a re-issue granted by the United States in April, 1871, of a 
patent originally granted by the United States in October, 18G9, and 
that, therefore, the re-issue did not expire in December, 1871, when 
the prior foreign patent, taken in June, 1869, expired, Nothing was 
said as to whether it would expire in June, 1883, or in June, 1886, 
or in October, 1886, or in April, 1888. 

In Gof V. 'Stqford 14 0. G. 748, before Mr. Justice Cliffoi-d and 
Judge Knowles, in October, 1878, in the circuit court of the United 
States for the district of Ehode Island, the United States patent was 
granted October 3, 1865, for 17 years from that day. An English 
patent had been previously granted to the same patentée, for the 
same invention. The English patent was dated June 13, 1863, and 
was for 14 years; it was sealed December 8, 1863, and the complète 
spécification was filed December ^2, 1863. The question arose as to 
whether the United States patent had expired. It had expired De- 
cember 12, 1877, if it remained in force for only 14 years from 
December 12, 1863. If it remained in force for 17 years from De- 
cember 12, 1863, or for 17 years from October 3, 1865, it was equally 
in force in October, 1878, for the purposes of the injunction, which 
the court granted. The only question raised, in pleading or argument, 
seems to hâve been as to whether the patent had expired. When in 
the future it would expire, was not directiy involved. The contention 
of the défendant in the case seems to hâve been that, because of the 
act of 1870, the United States patent had expired when the foreign 
patent expired, namely, June 13, 1877. The court held that the ac 
of 1870 did not apply to the case, because the patent was granted 
before that act was passed. But Mr. Justice Clifford, in the décision, 
went on to say that the patent would remain in force for 17 years 
"from the time it was granted," because it was granted under the 
act of 1861. He seems to hâve meant for 17 years from October 3, 
1865. We cannot regard the case, in that respect, as a décision on 
a point necessarily involved. With the highest regard for ail the 
jadicial views of so eminent a judge as Mr. Justice Clifford, particu- 
larly as to questions arising under the law of patents, our examina- 
tion of the question directiy involved in the présent case bas led us 
to différent views, and to the belief that such question was not argued 
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before, or fully considered by, the court in Ehode Island, because not 
directly involved in the case. 

The views announced in this décision, which are eoncurred in by 
both of the judges, lead to the conclusion that the motion of the de- 
fendants must be granted, so far as to direct that the decree be 
amended by inserting a finding that the plaintififs' re-issued patent is 
valid, for the purposes of the injunction granted, only for the term of 
17 years from November 27, 1862, without holding whether, for the 
purposes of the aceounting ordered, it is valid for as long a term as 
that, ,and that the défendants be permitted to amend their answer by 
setting up said French patent and the two certiûcates of addition, 
and that said decree and the proofs be opened, in order to allow them 
to introduce the same in évidence, and to allow either party to intro- 
duce any relevant testimony in respect to the same and their contents, 
and that the provision for the injunction and the injunction be no-w 
vacated and discharged. 

We fix the date of November 27, 1862, and not the date of Febru- 
ary 20, 1863, because we regard it as the clear intention of the pro- 
visions of iaw limiting the dura<tion of a United States patent, 
patenting an invention previously patented abrbad to the same in- 
yentor, to give to the patentée a specifled term frorh the date at which 
his foreign patent had effect as a foreign patent in his favor. In this 
case sucb date was November 27, 1862, and not February 20, 1863. 
This view is not neeessarily applicable to a case where a foreign pat- 
ent to one inventor is set up to def eat a United States patent to a 
différent inventor. In such case the manifest intention of the Iaw is 
that the foreign patent shall apply only as of a date when the inven- 
tion was published or was accessible to the public, and not as of an 
earlier date, from which the inventor may hâve enjoyed the benefit 
of the foreign patent as a patent. The language of section 16 of the 
act of 1861, in saying that the 17 years is to run from "the date of 
issue," is a marked departure from the expression, "date or publica- 
tion" of the foreign patent, in section 6 of the act of 1839; and in 
reading the two sections together, full effect must be giyen to the 
new expression. 
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Union Metallic Caetbidgb Co. v. United States Cabteidgb Co. 

(Circuit Court, D. Massachusetts. July2, 1881.) 

1. Damages— Pkopits Accruing between Intehlocutory and Final Decbeb. 
Motion to recommit cause to master fOr statement of profits, to date of final 
decree, on machines enjoined subseq.uent to interlocutory decree, denied. 

In Equity. 

Browne, Holmes é Browne and Wetmore, Jenner & Thompson, 
for complainant. 

B. F. Butler, for défendants. 

Lowell, C. J. After a final decree has been ordered, and after an 
appeal bas been claimed, the complainants move to recommit the case 
to tbe master for a further. statement of profits, to bring the account 
down to the time of the final injunction and decree. The master's 
account is made up to April 23, 1877, and there are reasons of some 
validity for the omission of the complainants to move in the matter 
sooner. Some of the machines which the défendant has been using 
since April, 1877, being those coneerning which the account is asked, 
were excepted by Judge Shepley frbm the opération of the interlocu- 
tory injunction, and aire now enjoined by me upon évidence produced 
since the first decree was made. As a matter of convenience and 
economy it is often désirable to hâve the account taken as late as pos- 
sible, to save further litigatioii. In this case there are many litigated 
questions upon which the suprême court must décide, and in my 
opinion the prépondérance of convenience is against opening the case 
at this time, if I bave power to opén it, because such a course would, 
in ail probability, postpone the appeal for a year, and there has al- 
ready been more than enough delay. 

The decree may be so drawn as to show that the decree is for prof- 
its to April 23, 1S77, and that it is to be without préjudice to any 
claim for profits and damages for later infringement, though I sup- 
pose that -would be the neeessary intendment. 

Pétition to recommit denied. 



M'LAUGHLIN V. ALBANY & BENSELAER IBON AND STEEL CO. iil 

McLaughlin V. Albany & Ebnsbblabk Ieon and Steel Co. 

[District Court, S. D. IfeU Tork. July 14, 1881.) 

1. BiLii op Lading Constbued — Election. 

Under the foUowing clause in a bill of lading, " in case consignées discharge 
cargo, OTany part thereof, they are to be charged not toeiccielÈd 10 cents par 
ton, and to hâve four full working days, after notice of arriyal at dock of con- 
signées of said boat, in.which to discharge cargo," and proyiding for payment 
of demurrage, in case of longer détention, a consignée has an option to unload 
the cargo or not. : j ' 

2. SaMB— NOTIITCATIOIÏ'OF AN ELECTION. 

TJpon arrivai of the boat, a notification that the copçignee wpuld not unload 
lit except in its. regular turn, and in that, case would. pay no demurrage, is a 
lejection of its right to unload undër thé bill of lading. , 

3.' Same— Unloading m ToEN. • . 

The final unloading of the boat by the consignée in its turn cannot be' oon* 
! ,.Btrued «s done under such right of élection. 

4. Dsj^miBAaE. 

A captain is not entitled to demurrage for time lost in waiting to avail hlm- 
self of a consigiiee's spécial f acilitiea for unloading. 

In Admirai ty. 

J. A. Hyland, for libellant. 

Wfn. G. Holbrook, for respondent. 

Bbown, D. J. au the claims in this case are agreed upon, except 
as to claim for demurrage. This olaim arises upoh the follo'wing 
iciause in the bill of lading: 

' "In case consignées discharge cargo, or any part thereof, they, are to. be 
charged not to exceed 10 cents per ton, and to hâve four full worting days, 
after notice of arrivai at dock of consignée of said boat, in which to discharge 
cargo; and to pay master, for any time (exclusive of Sunday) boat is detained 
for discharging after the expiration of the said four days, flve dollars per day, 
and at the same rate for portions of days." 

The décision of this court in Tuttle v. Alhany d Rensselaer Iron 
and Steel Co., upon a bill of lading substantially identical with this, 
(see opinion by Choate, D, J., May 23, 1879,) is, I think, control- 
ling in this case. It was then held that upon such a bill of lad- 
ing as this the défendant had an élection, upon arrivai of the boat, 
■whether it would itself unload the coal or require the master to 
unload, as it was otherwise his duty to do. On arrivai the captain 
•was in this case notiûed that the défendant would not unload the 
boat except in its regular turn, and in that case would pay no de- 
murrage, and a berth was ofïered the captain where he could himself 
unload if he did not accept that offer. The captain declined this 
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offer uniess he could hâve such additional facilities for unloading as 
défendant had at its own dock, or uniess défendant would agrée to pay 
the increase of cost over 10 cents per ton. Thèse things the captain 
had no légal right to ask for. He seems to hâve supposed that he 
had a right to be unloaded at 10 cents per ton. 

The case above cited holds that it was primarily the captain's duty 
under this bill of lading to unload the cargo ; and in offering him a 
terth, though withont spécial facilities for speedy and economical 
unloading, the défendant discharged ail its légal duty npon the 
arrivai of the boat. This offer of a berth is sworn to by the defend- 
ant's witnesses, and the captain of the boat distinctly admits such 
offer, and his refusai to unload except upon the terms stated. After 
this refusai the défendant was not required to make any further 
tender of a berth. The defendant's notice to him was a rejection of 
its right of élection to unload under the bill of lading; and the sub- 
séquent delay was by the captain's own choice, and for his own con- 
venience and economy. Kather than incur the inoreased expense of 
unloading without machinery or power, the captain chose to await 
his turn and enjoy the advantages of defendant's spécial facilities for 
unloading. After the notice given him he had no right to wait and 
take advantage of defendant's improved facilities at their expense, 
nor avail himself of their facilities, except upon the terms expressly 
stated to him, viz., that no demurrage should be paid. His claim that 
he would charge for demurrage, whioh the défendant told him would 
not be paid, could not impose upon the défendant any liability whieh 
they were not already under. The final unloading of the boat by the 
défendant in its turn cannot be construed as done under the élection 
contained in the bill of lading, but as a subséquent favor to the cap- 
tain indépendant of the bill of lading, and imposing no liability un- 
der it. 

The libellant should hâve judgment for the amount tendered, and 
deposited in court, with costs prior to the tender to the libellant, and 
with costs since the tender to the respondent. 



SUNÏlNâTOir V. tilMER, éi9 

duNTiNOTON V. Palmee and another. 

(Circuit Court, D. CcU(fernia. 1881.) 

1. Bqtjitajju! jMaxim. 

He who cornes into equity must do so with clean bands. 

2. Same— Application op — Railroads — Stockholdbrb— State Tax in Part 

Illégal — Demurreb. 

Where a stockholder, on behalf of himself and ail othera who should come 
in and côntribute to the expeuse of the suit, brought a bill in equity against the 
corporation, and the tax collector of a particular county,to etijoin the collection 
of a State and county tax as being illégal and unconstitutional, and, as such, 
utterly void, it was held, that, as the bill did not allège payment of so much of 
the taxes as must be conceded ought be assessed and paid, it was demurrable. 
An averment in the Mil of a readineas to make such payment is not enough. 

Sawïeb, g. J. 'This is a bill in equity brought by a stockholder 
of the Central Pacific Eailroad Company, on behalf of himself and 
ail other etockholders who shall corne in and côntribute to the ex- 
pansé of the suit against the corporation and the tax collecter of 
Alameda county, to enjoin the collection of a state and county tax, as 
being illégal and unconstitutional on varions grounds, and as such 
utterly and in toto void. The défendant Palmer demurs to the biP 
for want of equity. The bill contains the usual allégations of suob 
bills brought by stockholders, but it fails to allège the payment oi 
even the tender of any part of thé tax, and for the want of this alléga- 
tion alone, without référence to any other point involved, the said 
défendant insists that the bill is without equity and must be dis- 
missed. He relies upon the State Railroai Tax Cases, 92 U. S. 575, 
and subséquent décisions, to sustain the position. There were three 
of the state railroad tax cases, neither of them brought by the cor- 
poration itself. In the first, the trustées and mortgagees holding the 
road for the security of the bondholders were complainants ; in the 
last two, the complainants were stockholders, precisely as in this 
case. So far, then, as the parties are concerned, the last two cases, 
at least, were like this, and govemed by the same principles. There 
was a willingness to pay so much of the taxes as might hâve been 
legally assessed alleged in the bills. It was also alleged that the 
assessments were whoUy void. Page 589. It is true, the court in 
those cases held that the objections made to the tax were not well 
founded; but another point, as to want of an allégation of payment, 
was fairly presented by the bill, and as distinctly decided. It having 
been fairly presented by the record, argued; considered, and decided, 
it cannot, as is claimed by complainant, be considered a mère dictum, 
v.8,no.7— 29 
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because another point was also presented and decided, requiring the 
same deoree. ,Sm4--if:'St<irk, 2 Baw'y. 639; iaffirmed, 94 U, S. 488. 
The latter might af weJi be called a çlietum as the former. Indeed, 
sinee it was necessary to dismiss the bill on the poiBt of equity.juj-is- 
diction alone, withouf ïegard to the 'othèr pointa presented, the 
opiûions oii" the other points, if any, were dicta. 

The court says: 
, " But ther^.j^ apother principle of équitable jurisprudence whjch forbids in 
the?e ca^es. tbe iiiterference of a, court of chancery in favor of eomplainants. 
It iAfthat; uni-iiersal rutei whicli requires that hewho seeks equity at thehands 
of the court must flrst do equity. ;. 

"The défendants in àll thèse cases are the clërks and-treasurers of the 
eouiitiès^— thé clerk who makes out thé tax list ànd the treasurer who collecta 
tfae taxes.. Thèse taxes are both the state arid county taxes. It isclear, from 
the statero^tSjPf the bill^, and.frofli.what wehaye already said, that there 
lavist be in eyery county jnentioned a eonsidera^l^le amount of real estate and 
Personal çroperty coming within the character of local tangible property, and 
sûbjèdtëd to tàjcation on precisely the samé principleS, and ho other, that aU 
other pèrsOnarahd reâl estate -within the county is taxed. It is equally clear 
thatth«iroad-^bed within each county is liflble to be taxed at the sara*» rate that 
other property lis., taxed. Why hâve not eomplainants paid this tax? In 
référence to th^ latter, it is said that they rosist the rule by which the value 
of their road-bed in each county is ascertained, and therefoxe resist the tax? 
But, surely, it should pay tax fyy sortie, rule. If the rule adopted gives tpo 
large a valuation in some coûntiea, ît must be too s mail in others. "VVhàt 
right hâve they to resist the tax in thé latter case? And in thé former, is tlie 
wh'ole tax void because the assessment is too large? Should they pay noth- 
ing, and eâcape wioUy, because they hâve been assessed too high? ïhese 
questions apswer themselves. Before eomplainants seek the aid of the court 
to be relieved of the excessive tax, thoy shoald pay what is due. Before they 
ask équitable relief, they should do that justice which is necessary to enable 
the court to hear them. i . 

" It is a profitable thing for corjpôrations or individuals, whose taxes are 
very large, to obtaiu a prelimiTiary injunction as to ail their taxes, contest the 
case through several years' litigation.and when in the end it is found that but 
a small part of the tax should be permanently eujoined, submit to pay the bal- 
ance. This is not equity. It is in direct violation of the first principles of 
èquity jurisdietion. It is not suÉcient to say in the bill that they are re;uiy 
and willing to pay whatever may be f bund due. They must flrst pay what is 
conceded to be due, or what can be seen to bedue on the face of the bill, or bé 
Shown by afiidavits, whether conceded ior not, before the preliminary injunction 
should be granted. The state isnot tobe thus tied up as to that about which 
there is no contest, by lumpiiig it with that which is really contested. If the 
proper officer refuses to receive a part of the tax, it must be tendered, and ten- 
dered without the condition annexed of a receipt in full for ail the taxes 
assessed. 

" We are satisfied that an observance of this principle would prevent the 
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latger part ot the suits for restraining collection of taxes whicli now corne 
intt» the courts. We lay it down with unanimity as a rule to govem the 
courts of the United Sijates in their action in ^uch cases." 

: .^swe understand it, the court distinotly holds that some tax, 
according to some rule of taxation, ought to be paid on ail tax- 
able property, and that a bill ^jrhioh doesnofc. allège à payiment of so 
much of ^the tax as the party conoedes> or, if not conceded, may be 
seen from the bjll or shown by aflSdavit, Qught tobe asséssed and paid,: 
does not présent any equity to jnsrttify an injuactiofl. And the court 
takes particular pains to say to the circuit cowts that théy are expected 
tq conform to this view. Its language is : "We lay it down with una* 
nimity as a rule to govfirn the eowrt$ of the United States in their action 
in such cases." Id. 617. The défendant endeavors to distinguish ihe 
présent case from those cited, on the ground that in the latter the 
assessments were -merely unequal, and therefore only void as to the 
excess; while in this case the tax is unconstitutional and void in its- 
entirety. We hâve always supposed that' the assessment of a ïax m 
solido, which is void as to part, is whoUy void. And the bills "in thé 
cases cited alleged the tax to be whoUy void. Id. 589. But, however 
this may be, t^e suprême court at the last term determined this pré- 
cise point, also, adversely to défendant, in the German National Bank 
of Chicago v. Kimball, Collector, etc. The bill was dismissed by the 
circuit court on demurrer. It alleged the tax to be in violation of 
both the acts of congress and the constitution of the state of Illinois, 
and whoUy void, as in this case. Thé decree dismissing the bill was 
afiBrmed by the suprême court. The suprême court,! in affirming the 
decree, says: 

" "We think there are two fatal objections to the bill. The flrst of thèse is 
that there is no offer to pay any sum as a tax ivhioh the shares of the bank 
ought to pay. We hâve announced more than once that it is the established 
rule of this court that no one can be permitted to go into a court of equity to 
enjoin the collection of a tax until lie bas shown himself entitled to the aid of 
the court by paying so much of the tax asséssed agaiust him as it eau bé 
plainly seen he ought to pay." 

The court further says : . ; 

" The bill attempts to évade tliis rule by alleging that the tax is wholly 
void, and therefore none of it ought to be paid; and that, by reason of tlie 
absence of ail uniformity of values, it is impossible for any person to eompute 
or ascertain what the stockholders of the complainant bank ought to pay on the 
shares of the bank." 

This is precisely the distinction sought to be drawn hère between 
this case and the State Raikoad Tax Cases. But the suprême court, 
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in considtiiùig tins distinction, when sought to be set up in the 
German Bank Case., qiioted several passages from its décision in the 
lîailroad Tax Cases, which need net be repeated bere, and then said: 
"Tliese principles are svfficient to décide the caàe, and wcre declared 
by this court in a case arising in thé same staté and undër the same 
constitution and revenue lawB with the one now before as." The 
decree dismissing the bill was affirm^ed on thé ground that IJiere was 
no allégation of a payment of a part of the tax. Thus the suprême 
court bas itself denied thé distiaéition sought to be established in 
this case; and its décisions are ooûtrolling in this court. The able 
décisions of the suprême court of Wisconsin, relied on by défendant, 
coneeding them to adopt a différent view, must yiéld in the national 
court to the superior authority of the suprême court of the United 
States. 

We are unable to distinguish the présent case from those already 
cited from the suprême court. Under the décisions in those cases, 
the bill présents no sufficient equity to justify an injunction, because 
there is no allégation of payment of so muoh of the t^x as mustbô 
conceded ought to bave been assessed and paid. 

On the authority of the cases cited, the demurrer must be sustained 
on the grounds indieated, and the ground being jurisdictional it be- 
comes unnecessary, if not improper, to consider any of the other 
points raised by the bill and demurrer. As it is understood that 
the bill cannot be trutbfuUy amended, so as to avoid the objection 
considered, it must be dismissed'; and it is so ordered. ' 

Hotfman, D. J.., concurred. 



CooK and another v. Bidwell. 

(Circuit Court, W. D. Pennsylvania. July 16, 1881.) 

1. CONTRACTS— PABTIAL ASSIGNMBNTS. 

Partial assignments of one's rights under a contract are not good as against 
the other contracting party. 

2. Same — Saïeb— Rbscisbion bt Assignée. 

The assignée will not be allowed to work a rescission of the contract. 

3. Same — Same— Action bt Assignes. 

Nor can he maintain an action against such other party without joining the 
assignor, unless with such party's consent. 

4. Samb — Same. 

Albert Bell entered into an agreement with the défendant, Bidwell, by the 
terms of which the défendant, among other things, was to manufacture a cer- 
tain plow under two, patents, which belonged to the défendant, and to pay the 
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defeadant a royalty and a commission on sales made by him. Subsequently 
the défendant assigned to John Bail &.Co. ail royalty due, or to become due, 
and bis interest in the patents, as security for a debt, whîch right and interest 
wére by them assigned to the plaintiffs, who pray that the defendant's license 
be decreed to be f orf eited, and that he be required to account to them for roy- 
alties. Held, that as the assignment made by Albert Bail did not extend to 
commissions upon sales, a decree annulling defendant's liçense wpuld not be 
granted, as it would not only afEect such commissions but work' a réséission of 
the entire agreement. '• Héld,fwtkeir, that as the assignment was but a partial 
one, the défendant could only be required to account for royaKî^ becoming 
due af ter he had assented to it. , , 

BafceweM cf iTerr, for défendant. 

t7o/i«Bartow, for complainants. 

AcHEsoN, D. J. On July 19, 1876, Albert Bail and the défendant 
entered into a written agreement, by the terms of which the défendant 
was to manufacture a plow known as the "Eed Jaoket Plow,"under 
two patents of the United States which had been issuéd to Bail, and 
pay Bail on each plow made by the défendant, and "sold andcol- 
lected for," a royalty of 60 cents, to be settled and paid in the 
months of January and July of each year ; and the défendant was f ur- 
ther to pay Bail a commission of 5 per cent, on ûet collections ùpoh 
sales of plows made by Bail or his agents, in whatever territory he 
might work up, but he to pay the traveling éxpenses of himself and his 
agents, and the défendant to supply printed matter; the défendant to 
meet the demand from responsible parties for plows, on reasonable 
notice; the agreement to continue during the term of the patents, 
which bear date respeetively, January 3, 1871, and January 4, 1876. 

On January 13, 1877, by a written instrunient of that date, Al- 
bert Bail assigned to John Bail & Go. "ail royalty or patent fées due or 
to become due" to him under the above-recited agreement, this 
assignment to be for the term of four year s from this date;" and by 
an instrument of writing, of the same date, he assigned ail his inter- 
est in said two patents to said John Bail & Co., "subject to a con- 
tract this day executed by and between said John Bail & Co. and 
myself," (Albert Bail.)' By this latter contract John Bail & Co. sold 
their manufacturing establishment to Albert Bail for the considéra- 
tion of $18,000 ; and the contract provided, inter alla, for an assign- 
ment to John Bail & Co. of the aforesaid royalty on the Eed Jacket 
plow, and of said patents, "said assignment of said patents and roy- 
alty and license fées to be for a period of four years ; " and the con- 
tract contains the further provision that if the purchase money, with 
interest, is not fuUy paid "at the end of four years, said Bail is to 
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•pay any balanise fcheû unpaid to said John Bail & Go. witliin 30 daya 
thereaftèr; and on fuUpaymënt of ôaid considération the patents 
aforesaid and herein m^jitiôned are to be aasignéd by said John Bail 
& Go. to said Albert Bail, his heirs or assigne." 

On the fifteenth of Pebruary, 1878, John Bail & Go. assigned ail 
their interest and cla,im in said pia,tent8, and in the aforesaid agree- 
ment.between Albert Bail and. the défendant, to George Cook and 
Jacob Miller, 

On the nineteenth of Noyember, 1878, Côok and Miller served a 
written notice upon the défendant, in vrhich, after reciting that he 
had failed to comply with the "conditions of said, license"to manu- 
facture plows under -said ■ patent, "in not paying the royalties as 
provided by said license, there .being now due and unpaid to us a 
large suna as royalty. on said license, in which sum or amount you 
are now in defatijilt, and having also broken and failed to comply 
with other tern;is of 8a,id license," they notified the défendant that 
they terminated; and. annulled hjia license. They subsequently , filed 
the bill in this case, in which they pray that the defendant's license 
may be decreed to be iorfeited, that he may be enjoined , from man- 
ufacturing plows under said patents, and that he may be required 
to account for and pay the plaintiffs' ail royalties for which he may 
be in arrear, and damages. 

The notice of November 19, 1878, assumed, and the bill assumes, 
that the agreement between Albert Bail and the defendantf contains 
conditions for the breach of which by the défendant his license to 
manufacture is revocable ; but the agreement contains nothing of the 
kind. There is no provision therein for re vocation or forfeiture, and 
therefore there is no foundation for a decree annuUing the license, 
(McKnight v. Krentz, 51 Pa. St. 232;) certainly none under the évi- 
dence. But, were it otherwise, such decree would not bç. made upon 
this bill, for Albert Bail, whose rights are involved, is not a party to 
the suit. Gloninger v. Hazard, 42 Pa. St. 389. That he bas an, in- 
terest iu the question of annuUing the defendant's license is mani- 
fest. His assignments of the patents, and of the royalties payable by 
the défendant, are not absolute, but rnerely as collatéral sepurity for 
a debt due by him to John Bail & Go., and they are expressly iim- 
ited in their opération to the term of four years. Furtherii5Lore, an 
important part of the agreement between Albert Bail and the défend- 
ant, to-wit, that relating to Ball's, commissions upon Sialep,,wap not 
touched by the assignments. , ,Now, :clearly, a decree annulling tire 
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(lefendant's licéiisè -çfould nece&ëarily affect Bâlli'è boiiiniissiotis,' and, 
mdeed, 'tïerk a rescisHion of ttie entire agreeiiiënt fcétween bim and 
the défendant. ;: ? ^ ;■ i > ■ -v .i 

It only remains tô be considëred whethér' the' cbmplainants are 
entitled to relief under their prayèr for an account, ànd, if so, ùpoti 
wliat principles such account is to be takèn. Albert Bail testifieé 
that he visited the dèfendant's office on the seventeenth of January, 
1877. Heeays: ■ ' ' 

"I hahded him a notice, from John Bail & Co., of tlië'transfer of my rightk 
and royalties that had become due under my contract wîth Mr. Bidwell, aild, 
I think,in connection with that, a letter statiiig they had withdrawn a certain 
drcular they had issued." 

On January 27, 1877, John Bail & Co. addresBéd the défendant a 
letter, in which they say; , . h, 

"You are herebynotified that Albert Bail has assigned tous ail royalty or 
patent fées which are due, or to become due, under provisions of contract 
between you and him dated July 19, 1876, and that w^ shall look to you for 
payment of same to us." 

To this notification the défendant replied, by letter dated January 
30, 1877, in -which he says : 

"I take note of your notice that Albert Bail has assigned to you the royalty 
which maybècome due to him lindér my contract with him dated July 19^1876, 
and in reply theréto ha,ve to state that thè amount, jn round figures. equal to 
about $1,500, has already been advanc'ed to Mr. Albert Bail, upon' the royalty 
and commissions for sélling. As I cànnot kuow àt this date how much of 
the amount will be applicable to commissions, I eould not détermine how 
muBh of it would go ofE the royalty.. Any balanpe, however, whicl); may^be 
due upon the same, it will be equally agreeable to me^to pay you at the proper 
time." ' ■ . , 

Under date of February 6, 1877, John Ba-ll & Co. wrote to the 
défendait; , , ; 

"We cannot consent that anyamounts- advanced tp.Mïr. Bail af ter the 
seventeenth instant should be included in the ai'uoynt held subjeet to royalty, 
as you had notice through him of the transfer to us; and amounts advanced 
after such notice were so done at your ôwn risk of being taken up by com- 
missions or otherwise by Mr. Bail." ' 

It appe(ars, as I understand the évidence, that oh January 18, 
1877, the défendant made an advance to Albert Bail of $546.40,' 
■which afterwards was reduced to $464.20. This advance the évi- 
dence shows was in aocordance with previoiiâ' dealings between Bail 
and the défendant under their agreement, and nothing in the évidence 
relating to the transaction indieatea any intentional bad faith to 
John Bail & Co. Is, then, the position taken by them and by the 
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complainants, that this advanoe cannot be brought into the account 
bet-ween them and the défendant, tenable ? I think not. The notice 
proved to hâve been given to the défendant on January 17th waa of 
the transfer of "royalties that had become due;" and it does not a^j- 
pear that proper notice was given before the letter of January 27, 
1877. But if the notice of January 17th had been ever so full, why 
should it hâve the effect claimed, for it ? The défendant was not a mère 
licpnsee of Albert Bail, accountable for royalty. Bail and the de- 
fendant were engaged in a joint enterprise, which was to endure wlnle 
the patents were in force. And if the défendant conoeived that the 
success of the enterprise would be promoted by an advance, why mip;ht 
he not make it, notwithstanding the alleged notice? Why should 
he be trammelled by an assigriment to which he was not a party, 
and to which he had not yet given his consent? The assignment to 
John Bail & Co., it will be observed, was not the entire agreemenfc 
between Albert Bail and the défendant. It was'a partial assignment 
only. Upon what Bound principle could the contract be severed by 
ono party without the assent of the other ? Say the suprême court, 
in Mandeville v. Walch, 5 Wheat. 286 : 

"A creditor shall not be permitted to split up a single cause of action into 
many actions without the assent of his debtor, since it may subject hiui to 
manyerQbarassmentsand responsibilities not contemplated in his original con- 
tract. He has the right to stand upon the singleness of his original contract, 
and to décline any légal or équitable assignments by which it may be broken 
into fragments." 

It will not do to say that Ball's royalties and commissions are dis- 
tinct and separable claims. They both arise under one contract, 
grow out of the same enterprise, are olosely connected, and properly 
the subject of one account. It seems to me that it is only by virtue 
of the defendant's assent to the assignment to John Bail & Co., given 
in his letter of January 30, 1877, and his subséquent récognition of 
the plaintiffs' rights upon the basis of that letter, that the plàintiffs can 
maintain this bill. In ail cases where the assignment does not pass 
the légal title, and is not absolute and unconditional, or there are 
remaining rights or liberties of the assigner which may be affected 
by the decree, he is a necessary party. 1 Dan. Ch. 192; Story's Eq. 
PI. § 153. Now, the assignment not having been absolute, and but 
partial, Albert Bail would be a necessary party, save for the defend- 
ant's assent; and as the plaintiffs must rely upon the defendant's 
assent in order to maintain this bill, they must take it with its quali- 
fication. 
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The case will be referred to a master, to state an account between 
tlie parties in conformity to the views herein expresse^. When the 
balance due the plaintiffs is ascertained, we will consider whether they 
may not be entitled to an injunction againt the défendant until he 
pays the arrears of royalties so foand to be due. . 



BuERK t>. ImHABUSEB. '. 

{Circuit Court, 8.2). Neuf York. Jv.'flflSSi) , . ' ,,^ 

1. EquiTT Pi-BADiNG— Dbmubbbrs. I ,, 

A bill is not démàrrable -when a louildatiôn lias: been làiS for •aotàé' 6f ihfe dis- 
'; cpvery and relief asked. . ' i ■ ,v:r' ;:■ 

2. SaMB— MXJIiTIPARipUSNBBS. " ' '.!'i',i-: ;:::'■ 

No one can object.to a bill on the ground of niultifarlouaiiess iinless tajuredj 
tliei'eby. ' ' ' , ' 

3. Peactîce— ArrEAiiiNG Generallt— Waiver. 

By appeàring generally, onewaives liis right to objeot that lieîs n^t liamëd 
as a défendant in the prayer for a subpœna. . r' 

J. Vansantvord,iîoi ■pl&inti'S. 

^. ?r. jBriescra, for défendant Imhaeuser. 

Blatchford, g. J. As the demurrer is to the •whole bill, and not 
to any particular discovery or relief asked, and as a foutidatioBt 'is 
laid in the bill for at least some of the discovery aiid relief asked; the 
first ground of demurrer must be overruled. The défendant Imhaeu- 
ser, being liable for each one of the amounts deûreed in the one suit, 
is not in a position to raise the objection bf multif ariousness, as he is 
in no worse position by having onlybne suit agaihst himthanif there 
■were three. Imhaeuser has no concem with the matters referred to 
in the third ground of demurrer. As Imhaeuser has appeared gener- 
ally in the suit, he haswaived his right toobjectthatheisHotnamed 
as a défendant in the prayer for eubpœna, and he has no ooncern 
with the naming of others in such prayer. 

The demurrer is overruled, with leave to the défendant InShaeuser 
to answer in 30 days, on payment of the plaintiff's costs on the 
demurrer, to be taxed. 
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Nashua ,<^ Lowell JKaileoad Coeçoration and athers v. Boston & 
LowELL Eailroad Ççepobaïion and others. 
, (Oircuit C^uri,, p. Massaçhv^ett». Auguat 27, ISBl.) 

1. J0RI8DICTION— ClTIZEUfSHEP— RaILBOiAII'ChABTEBED EST EaCH OF Two STATES. 

A railroad corporation which extended into two states, and was original!}' 
chartered in each state, and subsequently Consolidated by law in botli states, 
does not thereby lose its separate citizenship in each state, so as to preclude it 
from maintaining an action in the fédéral court againat another corpora- 
tion, created and existing solely under the laws oî one of the two states, where 
the déclaration shows that the plaintifl sejts out its corporate existence as de- 
rived from the othbr of- said t#6'rtale^. 

This bill ^n eqiiity was brought by the Nashua & Lowell R^iilroacl 
Corporation, which is alleged to be a citizen of New Hampshire, and 
other citizens of that state, against the Boiston & LûWèll Eailroad 
Corporatii ànd othéirs, iéitikëïis of Massachusetts. It appèarB that 
the plaintifi corporation is a joint or consolidated corporatioii, operat- 
iug a oontinapus! line of, railroad, which lies partly in Massachusetts 
and partly in New Hampshirej and is fotmed by the union of two dis- 
tinct corporations, each having the saiïae name, chartered under the 
laws of the two states. The defpodanta filèd a plea to the jnrisdic- 
%n.; It^Sjfj^iS d«ûied;iihat thej^ourt had jurisdietion, for therreason 
that the'auit'does nc^ inyplve a oontroyersy betwèlen citizens pi différ- 
eisut atates, : The, (ju^stion was atgued some tinie since. ■; 

i^. ^. JBf(?,#8, for plaintiff, 
)J. O. AblH)U:eti)i^/§. 'ÂiB-Ablipti, tox, détendant. 
■ Nelson, D. J*, (tfflaJZj/.) : ThiS: Oî^se was argued, at the lastOctober 
term. of this court, ttpOB jthe plea of the défendant to the jurisdiction 
of the court and an agr^etoentof the facts. ^ 

JudgeJijoweJlj .fi.' Jyj! thea. .to.ok the papers for the purpose of 
deçigfton, but sopn saftejrtWa-rdsdiyas in some way led to suppose that 
the- caso' had been adj^usted, bétween the parties, and sO gave it no 
further considération. Shoiitlyi before be went abroad he was in- 
formed; that; the case h^ no,t ibtfen adjnsted, and Le left it with'me 
fçi; détermination,, soji^^t: the décision bow to be announced bas 
been reached by myself alone. ,i .^ .i ■ 

The Nashua & Lowell Eailroad Company was separately char- 
tered under the laws of New Hampshire and Massachusetts, and the 
two corporations so created were aiterwards consolidated by law in 
both states. It has been settled by the suprême court of the United 
States that corporations creuted by différent states and afterwarda 
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Consolidated, do not become a single corporation, for ail purposes ; 
but while they may for some jpïïifposès be treiîtéd as a single cor- 
poration, yet for other purposes they remain separate and distinct 
corporations. ; ; , 

In this case it seems that the défendant eorpoi'atîon might go into 
New Hampshire and there sue the plaintifp, as a New Hampshire 
corporation, in the fédéral court, although it could ndt bring sùch 
suit in the district of Massachusetts against the New Hampahire 
corporation, because »o service upon the New Hampshire corpora- 
tion as such could be got in thia district, if for no other reason. It 
has been determined- by Judge Lowell that in soine cases non-resïdent 
corporations may be served with process from United States courts 
in other districts than those in which thèy were chartered, and where 
they are found to be doing business, or domiciled. But this rule 
would not, .we suppose, estend to a case like the présent. 

If the défendant could sue the plaintiff in the fédéral court ïor NeW 
Hampshire, notwithétanding the fact of the plaintif being chartered 
under the laws of both states, tberô would seem td be no good rëasbn 
why the plaintiff, olaiming under its New Hampshire ■chài-ter,'8hould 
not be allowed to sue tbe défendant in the fédérai •court for -Massa-' 
chusetts, as it would be impossible for thô défendant in èhch'case to 
deny the title of the plaintiff as predicatèd upon' the New Hampshire 
charter, or to deprive thé plaintiff of the bënèfit of its New Hamp- 
shire citizenship thus acquired. i ■ :■ | 

I am aware that a différent conclusion seems to hâve been reacbed i 

in a case* decided in the eastem district of Penrisylvania, but am not ! 

able to concur in the views taken in that case. The def ehdant's plea' ; 

to the jurisdiction is therefore overruled. ^ ; ■ ! 

*The case hère referfed to is Jolmion y.'mi., Wil. <t- B. B. M., and is briefly re- 
ported in 1 Am. Law Kev. 457. , ' , ' 
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Gampbell and others v. Campbell. 
{Circuit Court, D. Oonnecticut. July 29, 1881.) 

1. Evidence— BuBDBN op Proop. 

The burden of proof is. on him who cliargcs a trustée with surchaiging and 
falsifying his accounts. 

2. Trust Fuiros— Bueach op Trust. 

A trustée cannot use trust f unda for his own profit. 

3. Same — Samb. 

A trustée purchased bonds with trust funds, tumea them over to the tru.=i 
estate at an enhanced priée, and treated thc différence as his individual profit. 
Hdâ, that the investment must be regarded as the estate's from the time of tho 
purchase. 

Exceptions to Master's Eeport, 

Shipman, D. J. The firat exception of the défendant to the mas- 
ter's report is allowed, on the ground that there was not, in my opin- 
ion, sufficient affirmative évidence that the défendant receivèd $125 
for the store fixtures. The second exception of the défendant to the 
master's report is allowed in part, to-wit, to the extent of $30, and 
interest thereon. As to the remaining $35 this exception is not 
allowed. The third, fourth, fifth, sixth, seventh, eighth, and ninth 
exceptions of the défendant to the master's report are disallowed. 
With the exception of the first, and $30 and interest on the second, 
item contained in the master's report, and the correspdnding correc- 
tions to be made in the eomputations of interest and in the addition 
of figures, the master's repoi-t is conârmed. The ground of ail the 
exceptions is substantially the same, viz. : that the master erred in 
this, that he mistook upon whom lay the burden of proof of the 
items attempted by the plaintiff to be surcharged and falsified in the 
account of November 17, 1871, and was of opinion that the défend- 
ant was bound affirmatively to account for ail moneys belonging to 
the estate which came into his hands ; whereas the master should 
hâve held and been of opinion that the plaintiffs were bound toprove, 
by sufficient affirmative évidence, the facts alleged in their bill, and to 
show affirmatively that the alleged altérations should be made. 

I am of opinion that the idea of the défendant in regard to the 
master's action is incorrect, and that the defendant's and the master'B 
theory in regard to the burden of proof was the same; and that, in 
any event, the plaintiff affirmatively proved, and the défendant did 
not disprove, the facts found by the master in regard to each of the 
items except the first and second. 
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It will be sufficient to state the facts in regard to tins two principal 
items, viz., the Rock Island bonds and the Peninsula bonds. 

The Rock Island bonds : 

The plaintiffs elearly showed the varions amounts of money which 
belonged to the trust fund, and which went into the hands of the 
défendant in 1858, 1859, and 1860. This money the défendant 
invested, either for himself or for the estate. It was incumbent 
upon the plaintiffs also affirmatively to prove their allégations in the 
bill that a portion of this money was invested in five Rock Island 
bonds. Circumstances, not strong when viewed singly and discon- 
nected from their fellows, but significant when viewed in connection 
with each other and with the admitted facts, show that the défendant 
did make such an investment. Two of thèse bonds were omitted in 
the original aocount. It was manifest that the défendant had re- 
ceived money of the trust estate which it was his duty to invest for 
its benefit, and which it had not received. The question, in what, if 
anything, was it invested ? was not so easy of solution. Prom the 
nature of the case, the allégations of the plaintiffs must be proved, 
if proved at ail, by separate circumstances, which, when placed 
together, should be strong enough to support the plaintifs theory. 
This affirmative proof I think they hâve fumished. 

•The Peninsula bonas: 

The affirmative proof, that the money of the estate was knowingly 
used to pay for thèse bonds at 80 par cent., whUe they were turned 
over to the estate at enhanced priées, is so strong that it cannot suc- 
cessfully be resisted. The défendant was not employing his ownbut 
the estate's money in this investment. His idea, at the time of the 
purchase, in regard to the ownership of the bonds, cannot be exactly 
ascertained. Probably it was to call them the estate's, if they ad- 
vanced in priée, and his own, if they went down. However this may 
be, when he finally determined to treat them as the estate's property, 
it was his duty to aceount for them at the price which the estate had 
paid, and not at an enhanced price. He could not use the estate's 
money in the purchase of bonds, treat the coupons as his own, and 
then profess to resell the bonds to the estate at a large profit. The 
investment should be regarded as the estate's from the time of the 
purchase. ' 

It cannot be denied that the silence of the défendant, in the face 
of facts which were very significant, bas made the task of the master 
and the court, in weighing testimony, more easy than it otherwise 
jsv'ould hâve been, for there has been no rebutting testimony. Qne 
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would naturially suppose that, in view of évidence which could not 
but be coiiBidered as damaging, the défendant would bave, made such 
statements and explanations as might tend to satisfy a trier that the 
inferences which were sought to be drawn from the évidence were 
unfounded. He made, how«vérj but little explanation ; and, when his 
case was known to be in danger, he apparèntly furiiished hia able 
and ingeniôus counsel with no theory whioh they could press upon 
the attention of the court. 

Therè should be a final deeree in acoordanc© with the findings of 
the mauter ag modiûed in this opinion. 



KiEBT, Executor, etc., ». Like Shokb & Michigan Southëbh E. Co. àtà 

' others.* 

[Oircv.it Court, S. D. New York. March 9, 1881.) 

1. I^EADiîTG— Joint Claim. ; , 

On a joint claim a joint action must be brought. 

2. Pabtnbeship— ExEcnTQR OF Dkcbasbd Paktnee— Sdiï on 'Pautneïïship Clam. 

A bill, brought byttfe executor of a deceased partner to recover sucii partner'» 
share in a partnersbip olâim, is demurrable, though the surviving partners 
were made défendants in the bill, and though the ftill alleged that they vbad 
been requested to join as complainants but had ref used to do so, 

: Georgfe i^orm, for plaintiff. ■ ■■ ■ 

John E. Burrill, for défendants. 

Blatchtobd, C. J. By tha death of John T. Alexancler, tbo sol» 
and exclusive right and remedy to reduce into possession the claim 
which is the subject-mattër of this suit survived to the surviving 
partneia of the firm. The claim is a claim which belonged to the 
partnership as such. It was a joint claim, and not a claim in which, 
as respected the défendants, or any suit against them to recover the 
cla,im, the members of the copartnefship had a several interest, or 
an interest which would bave authorized any one of them to maintain 
'a suit, to recover his aliquot share of the claim before the death of 
any one of the partners. The two surviving partners are made de- 
fendants. The Buitùs brought by the executor of the deceased part- 
ner to recover only the share of the deceased partner in the claim. 
The claim iaa unit. The surviving partners are the only proper 
persons to sue for the claim. ■ If; on any allégations, the executor of 
the deceased partner could beaiiowed to sue, making the two surviv- 
ling partners défendants, he could not do so witiioat alloging that the 

•See 14 Fed. Rep. 261. 
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surviving partners refused to sue when they ought to sue. < There is 
no such allégation in this bill. The only allégation is that the plain- 
tiff requested them to "joiïi him as complainanta Herein," '4hd that 
they refused to do so. It was proper for them to refuse- tb jpin •witH 
the plaintiff, as he is not a proper party plaintifif, and hissuit is only 
to coUect his own share. The défendants, against whom a jrecovery 
is sought, hâve a right to demand that the whole'claim, being a part- 
nership olaim, shall be sued for in one suitb^ the proper plaintiffs; 
To allow this suit would be to sanction as many separate suita in 
respect to portions of the claim as there were partners. 

The demurrers must be allowed, with costs, with liberty to thé 
plaintiff, under raie 35 in equity, to more for leave to amend bis bill. 



MissouBi Frbnace Go. ». Gochsaçf, A.dm'x, etc. ; ; 

{Oirmit Gàur^, W. D. Pmniylvania. èM^\ii%'%^llii,\.) 

■ ' ■ ■ ■■) ■: - .■ Il i'''.\ 1 • ■ ^ .:':■ ■\i\^ 

1. FOEWABD CONTRACi; TO F0RKISH COKB TO PrOPRIBTOjR OF. Bl.AST FURNACBS 

— Bkbach by Vbkdor, and Notic* thÀt 'à& Wiu; Not DeiiVèr— Nbw 
FoBWARD CoNTRACT BY Vendée— Me AstjRE op Damages. 

Defendaat's intestate sold and ag^^ to dçliyer to plainttS,: (h^ pr^prietc^of 
blast furnaces for smelting iron, 36,621 tons of Connellsville coke, at $1.20 per 
ton, deliverable, in'eq'ual daily quantities, on each ■working'day dùrin^ the 
year'1880. Aftér délivering 3,766 tons, the ven'ddr, without valid ekéuse,; noti^ 
1 fled plaintifE, on February 13, 1880, WnA he i;escinded , the çoiitract, and tjiere, 
after delivered no coke. The vendor persisting in his Refusai to delÏYer, thç 
plaintiff, on February 27, 18£0, made a substantially siiniïàr. f oi'wàrd contract 
with H. for the delivery, duriûg the balance of the year, ôf 29,!5'87 tonk ôf Such 
' coke at four dollars per ton, wlilch was the 'then market rate for snob la for^ 
ward contract, and rather below the market rprice for présent: delivei-ies.. • The 
market price ht coke declined in May, 1880, to $1.30 per ion. The pïaïntifl 
brought suit on February 26, 1880. Bdci, (1) that tUé pSti^intiff wks ïiiot eùtitled 
to recover the différence between the priée, stipulated in the' contràc* sued' on 
and the price which the plaintiff agreed to pay H. un^er the contract of ,Felp: 
ruary 27, 1880 ; (2) that the me^sure of damages was the sum of the différences 
between thé price stipulated in the contract sued oh and thè'iiiarkèt pHce of 
Connellsville coke, at the place of delivery, on the several days' when the sev 
eral deliveries should bave been made under tl^e contract. 

• (Sîtr motion ea; jjarfe plaintiff for a new trial. - .' 

Henry Hitchcock,'' George Shiras, &nd S. Sc/ioyér, e7r., f or plaiatiffv 
G. E. Boylè ànd D. TiWatson, for défendant. 
' âcHESON, t». J; This suit, brought February 26, 188(l>, ■W'as to re* 
cover datnàges for the breach by John M.Coehran of a cdnti^iàct for 
the salé and delivery by him 'to the plaintiff of 06,631 tons of ' Eftaftd- 
ard Connellsvillfe coke^ at the price of $4.20 per totfi, (j^ubjèct ttyàû 
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advance in case of a rise in wages,) deliverable on cars at his works, 
at the rate of nine cars of 13 tons each per day on each working day 
during the year 1880. After 3,7(56 tons were delivered, Cochran, on 
February 13, 1880, notified the plaintiff that Ije had rescinded the 
contract, and thereafter delivered no cokei After Cochran's refusai 
further todeliver coke, the plaintiff madea substàntially similarcoB- 
tract Tfith one Hutehinsôn for the delivery during the balance of- thé 
year of 29,587 tons of Connellsville coke at, four dollars péri ton, 
which was the market rate for such a forward contract, and rather 
belo-w the market price for présent deliveries on February 27, 1880, 
the date of; the Hutehinsôn contract. The plaintiff claimed to ,re- 
cover the différence between the price stipulated in. the contract suéd 
on, and the price which the plaintiff agreed to pay Hutehinsôn under 
the contract of February 27, 1880, But the court refused to adopt 
this standard of damages, and instructed the jury that the plaintiff 
was "entitled to ireoover, upon the coke which John M. Oochran con- 
tracted to deliver and refused to deliver to the plaintiff, the sum of 
the différence between the contract price — that is, the price Cochran 
was to reeeive— and the market price of standard Connellsville coke, 
at the place of delivery, at the several dates when the several deliv- 
eries should hâve been made uûdôr the contract." Under this in- 
struction there was a verdict for the plaintiff, for $22,171.49. As 
the plaintiff had in its hands $1,521.10 coming to the défendant for 
coke delivered, the damages as found by the jury amounted to the 
Bum of $23,692.50, 

The plaintiff moved the court for a new trial; and, in support of 
the motion, an earnest and certainly very able argument has been 
made by plaintiff's counsel. But we are not convinced that the 
instruction complained of was erroneous. 

Undoubtedly it is well settled, as a gênerai rule, that when con- 
tracta for the sale of chattels are broken by the vendor failing to 
deliver, the ineasure of damages is the différence between the contract 
price and the market value of the article at the time it should be 
delivered. Sedgwick on the Measure of Damages, f7th Ed.) 552. 
In Shepherd v. Hampton, 3 Wheat. 200, this rule was distinctly sanc- 
tioiied. Chief Justie.e Marshall there says : "The unanimous opin- 
ion of the court is that the priée of the article at the time it was to 
be delivered is the measure of damages." Id. 204. Nor does ihe 
case of Hopkins v. Lee, 6 Wheat. 118, promulgate a différent doc^ 
trine ; for, elearly, "the time of the breach" there spoken of is the time 
when delivery should hâve been made under the contract. 
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It is said in Sedgwick on the Measure of Damages, (7tb Ed.) 658, 
note b: "Where deliyery is required to be made by instalments, the 
measure of damages will be estimated by the value at the time éach 
delivery should hâve been made." In accordance withthis "principle 
the damages were assessed in Broun v. Muller, Law Eep. 7 Ex. 319, 
and Roper v. Johnsmi, Law Eep. 8 G. P. 167, which were suits by 
vendee against vendor for damages for failure to deliver iron, in the 
one case, and coal, in the other, deliverable in monthly instalments. 
In onè of thèse cases suit was brought after the coutract period had 
èxpired; in the other case before its expiration; but in both cases the 
vendor had given notice to the plaintiff tbat he did not intend to fulfil 
his contract. To the argument, there urged on behalf of the vendor, 
that upon receiving such notice it is the dutyof the vendee to go intD 
the market and provide himself with a new forward conix&di, Kelly, 
C^., m Brownv. Muller, B&ià.: : 

"He is not bound to enter into such a contract, which might be to his 
advantageor détriment, àccording as the market might f ail or rise. If itfell, 
the défendant might fairly say that the plaintiff had no right to enter into a 
spéculative contract, and insist that he was not called upon to pay a greater 
différence than would hâve existed had the plaintiff held his hand." 

Where thé breach is on the part of the vendee, it seems to be set- 
tled law that he cannot hâve the damages assessed as of the date of 
his notice that he will not accept the goods. Sedgwick on Measure of 
Damages, 601. The date at which the contract isconsidered tohave 
been broken by the bayer isthat at which the goods were tohave been 
délivered, not that at which he may give notice that he intends to 
break the contract. Benjamin on Sales, § 759. And, indeed, it is a 
most rational doctrine that a party, whether vendor or vendee, may 
stand upon his contract and disregard a notice from the other party 
of any intended répudiation of it. If this were not so, the party de- 
siriug to be ofif from a contract might choose his own time to dis- 
charge himself from further liability. 

The law as to the ëiîfect of such notice is clearly and most satisf ac- 
torily stated by Cockburn, C. J., in Frost v. Knight, Law Kep. 7 Ex, 
112. 

" The promisse, if he pleasés, mày treat the notice of intention as inopera- 
tive, and w'ait the time when the contract is to be exeçuted, and then hold the 
other party responsible for ail the conséquences of non-performance ; but in 
that case he keeps the contract alive for the beneflt of the other party as 
well as his own ; he remains subject to ail his own cWigations and liabilities 
yinder it, and enables the other party not only to complète the contract, if so 
v.8,no.7— 30 
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^dvlseiï, not^ithstanding tns, previous répudiation of it, but aise to take ad- 
y^ntage of any superveaing circumstançes which would justifj him to declino 
to complète it. On the other hand, the promisee may, if lie tMnks proper, 
treat the répudiation of the othér party as a wrongf ul putting an end to the 
contract, and may at once bring his action as on a breach of it; and in such 
action he will he entitled to such damages as Would hâve arisen from the non- 
performauce of the contract" at tlie appointed time, subject,"however, to abate- 
ment in respect of any circumstançes which may hâve alîorded him the means 
of mitigating his loss." 

We do not think the force of the English cases referred to has been 
at ail weakened by that of the Dunkirk CoUiery v. Lever, 41 Law 
Times Eep. (U. S.) 632, so much relied on by the plaiijtiff's counsel. 
Nor are the faets of that case similar to those of the case in hand. 
There the controUing fact was that at the time the vendee défini* 
tively refused to accept, there was no regtdar matket for cannel coal, and 
the vendors resold as soon as they found a purchaser according to 
the ordinary course of their business, and withou^t unrpasonable delay. 
Therefore, it was held that the plaintiffs were entitled tp. the, fuU 
amount of the différence between the contract price and that which 
they obtained, ' ! 

Our attention has been called to Maste.rton v. Brooklyn, 7 Hill, 61. 
Undoubtedly this is a leading case in this braheh of the law,,and 
especially upon the subject of the profits allowable as damages, ftnd 
the principles upon which they are tobe ascertained. The suit, how- 
ever, was upon a contract to procure, manufacturé, and deliver mar- 
ble for a building, and involved an investigation into the constituent 
éléments of the cost to which the contracter might hâve been sub- 
jected had the contract been carried out, suchras, the price of ropgh 
material in the quarry, expensesof dressing, etc. Upon the question 
as to the time at which the cost of labor and matériels was to be 
estimated the court was divided, and I do not, find that the views of 
the majority upon this précise point hâve been followed. The case, 
however, laeked the élément of market value, (Id. 70 ;) and as Judge 
Nelson cited with approbation Boormany. Nash; 9 Barn. & G. 145;,' and 
Leigh v, Paterson, 8 Taunt. 540, it cannot be supposed that the court 
intended, in a case of a marketable article having a market value, to 
sanction the principle contended for hère. 

I see nothing in the présent case to distinguish' it from thë ordinary 
case of a breach by the vendor of a forward contract to supply a 
manufacturer with an a,rticle .necessary to his business. Por stich 
breach what is the true a:3easuçe of damages? Says Kelly, C. B., in 
Brown v. Muller: "The proper measûre ôf damages is that sum which 
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the purchaser requires to put himself in the same condition as if the 
contract had been performed." That resuit— which is compensation 
— is secured, it seems to me, by tbe rule given to the jury hère, un- 
less the case is exceptional. The vendee's real loss, whether delivery 
is to be made at one time or in instalments, ordinarily is the différ- 
ence between the contract price and the market value at the times 
the goods fehould be delivered. If, however, the article is of' limited 
production, and cannot, for that or otlier reason, be obtained in the 
market, and the vendee suffers damage beyond that différence, the 
measure of damages may be the actual loss he sustains. McHose v. 
Fulmer, 73 Pa. St. 367; Richardson v. Chynoweth, .26'Wis. 656; Sedg- 
wick on Dam. 554. With this qualification to meét exceptional cases, 
the rule that the damages are to be assessed with référence to the 
times the contract should be performed, furnishes, I think, a safe and 
just standard from which it Would be hazardous to départ. 

In this case-I fail to perceive anything to call for a departure from 
that standard. There was no évidence of any spécial damage to the 
piaintiff by the stoppage of its furnaces or otherwise. Furthermore, 
the contract with Hudson, February 27, 1880, was made at a time 
when the coke market was excited and in an extraordinary condition. 
Unexpectedly and suddenly coke had risen to the unprecedented priée 
of four dollars per ton; but this rate was of brief duration. The 
inarket declined about May 1, 1880, and by the middle of that month 
the price had fallen to one dollar and thirty cents per ton. The good 
faith of the piaintiff in entering into the new contract cannot be 
questioned, but it proved a most unfortunate venture. By the last of 
May the piaintiff had in its hands more coke than was required in its 
business, and it prooured — at what précise loss does not clearly ap- 
pear — the cancellation of contracts with Hutchinson to the extent of 
20,000 tons. As the piaintiff was not bound to enter into the new 
forward contract,. it seems to me it did so at its own risk, and cannot 
fairly claim that the damages chargeable against the défendant shall 
be assessed on the basis of that contract. 

Thé motion for a new trial is denied. 
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Detbiok and others v, Balfodb and others. 
[Oireuit Court, D. California. August 22, 1881.) 

1. CoNTBACT—CoNSTBtrcTioN—" Change vs Duties"— Rev. St. f 2838. 

A written contract entered into at San Francisco, in the atate of California, for 
the sale of goods to arrive from Calcutta, contained this clause: " Any change 
in duties to be for or against purchasers." The rate of duty on the bags con- 
stitutîng the subject-matter of the contract has not been changed since the 
contract was made. The amount of duty actually paid was, however, consider- 
ably less than the amount whieh it would hâve been necessary to pay on the 
same goods if they had been entered at the time when the contract was made, 
owing to a change, meanwhile, in the estimated value of the rupee, in which 
currency, under section 2838 of the Revised Statutea, the invoice of such mer- 
chandise was required to be made out. In an action by the purchaser of the 
goods to recover the amount of this différence, hdd, the parties, by the words 
"change of duties," intended a change in the rate of duty by authority of 
congress, not a différence in the amount of duty merely. 

2. 8amb— Same. 

Hdd, further, that the court would put that construction upon thèse words 
whether it viewed them in the light of the gênerai and législative history of 
the country, or in the light of the common understanding as to the meaning 
of thèse words, when used in this connection, among the merchants of the 
mercantile community where the contract was made; i. «., those of San Fran- 
cisco. 

Sawyeb, C. J. On the fourteenth of Novem'ber, 1879, the plain- 
tiffs and the défendants, interchangeably, entered into the following 
«ontraet : 

"No. 172 p. San Feancisco, 20é California street, Nov. 14, 1879. 

" I hâve this day sold to Messrs. E. Detrick & Co., on account of Messrs. 
Balfour, Guthrie & Ce, flve hundred thousand (500,000) standard 22 by 36 
grain sacks, ex Evelyn, from Calcutta, at the duty paid priée of nine and flve- 
€ights cents (9| cents) eaeh, U. S, gold coin, on delivery in good order and con- 
dition on the fifteenth day of May next. Marks and numbers to be declared 
on receipt of invoice, and allowance on damaged baies, (if any,) failing a sat- 
isfactory adjustmenfc, to be submitted to arbitration. Contract void, should 
vessel not arrive by or on the lif teenth of May, 1880. It is at sellers' option, 
on or before (îrst prox., to change the character of this contract to positive 
delivery, at nine and three-quarters cents (9| cts.) each, for the first day of 
June. 

" Approved : Balfour, Guthrie & Co. 

" WiLSON White, Broker. 

"Any change in duties to be for or against purchasers. B., G. & Co., by 
R. B." 

Ali the material facts of the case, except the testimony as to the 
meaning attributed by the merchants of San Francisco to the mémo- 
randum at the foot of the contract, "any change in duties to be foi 
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or against purchasers," are contained in the stipulation filed in the 
cause. 

The duty on the bags mentioned in the oontract was, at the time 
when it was entered into by the respective parties, 40 per cent, ad 
valorem. ïhis rate of duty bas never been changed. 

Sections 2838 and 3564 of the Eevised Statutes of the United 
States provide as foUows : 

" Sec. 2838. Ail invoices of merchandise subject to a duty ad valorem shall 
be made out in the currency of the place or the country from whence the im- 
portation shall be made, and shall contain a true statement of the actual cost 
of such merchandise in such foreign currency or currencies, without any 
respect to the value of the coins of the United States, or of foreign coins by 
law made current within the United States, in such foreign place or country." 

" Sec. 3564. The value of foreign coin, as expressed in the money aceount 
of the United States, shall be that of the pure métal of such coin of standard 
value; and the values of the standard coins in circulation of the varions na- 
tions of the world shall be estimated annually by the director of the mint, and 
be proclaimed on the first day of January by the secretary of the treasury." 

The merchandise which was the subject of the foregoing contract 
was purchased in Calcutta, and the invoice value thereof was made 
out in rupees, the currency of that place. The value of the rupee in 
the currency of the United States, on the fourteenth day of Novem- 
ber, 1879, the time of making the contract, was, as proclaimed by the 
secretary of the treasury on the first day of January, 1879, 44,40 
cents. The value of the rupee in the currency of the United States, 
at the time when said merchandise was imported into the United 
States, and entry thereof made at the office of the coUector of cus- 
toms for the port of San Francisco, which was after the first day of 
January, 1 880, was, as proclaimed by the secretary of the treasury 
on the first day of January, 1880, 39.70. The dutiable value of the 
merchandise was, therefore, ascertained by reducing the invoice val- 
uation in rupees to the currency of the United States at the rate of 
39.70 cents per rupee. The fuU amount of duties on the merchan- 
dise, estimated on the value of the rupee at 39.40 cents, was $9,466, 
which was the amount actually paid. If the duties had been esti- 
mated on the value of the rupee at 44.40 cents, as proclaimed by the 
secretary of the treasury, January 1, 1879, they would hâve amounted 
to $10,587.20. The différence in the amount of duties arising from 
the above-mentioued différence in the value of the rupee in the cur- 
rency of the United States, was, therefore, $1,121.20. It is to re- 
cover this amount that the présent action is brought by E Detrick à 
Go., the purchasers of the goods. 
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The plaintiff's côuûsel makesravery ingenjouf and plausible argu- 
ment to show that the words "change in duties," in the clause in 
question, meang not a change ia the rate oî- duties made by law, but 
a change in the amount of dutiçs from whftteyer cause the amount 
of duties to be paid may be affeçted. But, after a çareful considéra- 
tion of tlïe subject, I find myself unable to adopt that view. The 
word "duties," as used in thia clause, doubtless, meaiip the tax, 
charge, customs,. toll, or ta-riff levied by act of congress upon the 
goods; — in this case,, bags — inaported. 

Congress, in its action upon the subject, régulâtes the duties, prop- 
erly so called, gônerally, if not always, expressly and directly by 
prescrîbing some uniform rate of duties, either spécifie or ad valorem. 
And generally, doubtless, unless there is something in the surround- 
ing circumstances tp indicate a différent sensé, men, aiso, in their 
business transaction?;, and in ordinary conversation in speaking of 
the duties on imports, use the term with référence to the charge so 
directly and expressly imposed according to the rate and rule pre- 
scribed. They are spoken of and considered in their immédiate, 
direct, and not in their remote or incidental relations. 

We ail know, as a matter of gênerai, national, political, as well as 
législative and statutory history of the country, that daring the late 
civil war the demands for large revenues induced fréquent and con- 
tinuai changes in our revenue laws. The rates of duties, as well ap 
the subjects upon which they were imposed, were eonstantly changed, 
as necessity and expérience suggested modifications, and thèse 
changes continued after the close of the civil war, as the demands for 
large revenues diminished, while we were getting l3ack to a peace 
basis again. Thèse fréquent changes in the laws imposing duties 
presented a new élément of uncertainty for the mercbant to take into 
considération in making con tracts to be fulfilled in the future, and, 
doubtless, the introduction of the clause in question had its origin in 
such a condition of things. The direct and usual, if not the only, 
mode of changing dufcies, wlien that is the purpose to be accomr 
plished, is to change the ra e, whether the duties are spécifie or ad 
valorem, and the language adopted in the contracts, "change of 
duties." to provide agaiust thèse contingencies, is weU adapted to the 
purposetiand was doubtlesu adopted with référence to such inten^ 
tional, direct, and express changes of duties. When the purpose of 
congress is to change the duties it manifeats that purpose bylegislat- 
ing directly upon the subject. If, in other législation, it in some in- 
stances afïects the araounts of duties required to be paid, that effect 
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ÎB, jncidental and purely accidentai. And when parties contraet with 
référence to changes of du^ies, in ail prob£),bility they would onlj con- 
teniplate the intentipnal^ changes in the duties usually depending on 
changes of rate, and, not those rare, unlqoked-for instances wherei 
the amount of tlie duties is accidentally affected as incîdental to 
législation or officiai action designed to effeot other ohjects. If 
parties contemplated protecting themselves against remote, acciden- 
tai efifects, they ,w(|uld be very apt to use language to olearly çaani- 
fest such a purpo,^e>, ; The plaintiff's eounssl insist that the parties 
could not hai^e contemplated a cha.nge in the "rate" of duties; that 
if they had tHey wpuld haye inserted the word "rate" in their con- 
tract, and aa they hsiv.e not used the word it cannot be interpolated. 
It mây just as well ]be argned that they did not mean the "amount" 
of duties; if they had, the word "amount" would hâve been used, 
and we are ;ojC) more authorized to interpolate the word "anjount" 
than"rate." 

À plain, common-sense view of the question must be taken. The 
change in the ainoant of the duties in this instance resulted from 
à change in the yalue of tlje, rupee, or the money of the country 
whence the goods were iniportqd. . Section 2838, Rev, St.,.requires 
the invoice to be made "in the currençy of the,pla,ce oi; country f^ora 
whence the importation shall bemade, and shall contain a tra«,Btate- 
ment of the actual çost of sûch'merchandise in such foreign currency." 
^etc. And çection 2906, Eev. St., requires the coUector to adopt the 
actual market value, at the period of eicportation to the United States, 
in the principal markets of the country whence the goods are im- 
ported, and the period of exportation is the day of sailing from the 
foreign port. Samson v. Peaslee, .20 How,,.571. And duties ipust 
be paid in morieyof the Tjnîted' Sta^tes. Eev. St. § 3473. The value 
of ail foreign coins must be estimated in money of the United States 
by the director oî the mint, and proclaimed by the seçretary of the 
treasury on the ôrst of January of each year. Eev. St. § 3564. The 
object seems'to be to get at the realj, actual value of the foreign coin 
in the money of the United States. CoUector v. Richards, 23 Wall. 
246. By obtaining the actual value of the foreign coin in our own 
money, we obtain the actual value of the goods estimated in foreign 
coins in tîiè nionëy of the United States. In this case there was a 
«hànge in the value of the rùpee, bet\7een the time of the contract 
and the time of thè importation, by which the value. of the rupee was 
tessened, conseqïïently thé value pf the goods was diminished.. , There 
"was a diminution of the dutiabïé value of the good3,p—s. change, a 
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diminution in the value upon which duties were to be paid, and not 
a change in the duties to be paid upon that value. The resuit was 
the payment of a smaller amount ot duties, not becaùse of a "change 
of duties," but because the value of the goods upon which the duties 
wére paid was smaller. This resulted from no action ôt congress, or 
of anybody else acting Under the authority of congtèss, intendèd to 
affect either the amount or rate of duties, but Was incidental to the 
exercise of other powers to regulate' the money of the dountry, and 
purely accidentai. If might as well be clàiùied that a diminished 
oi' increased amount of duties, resdltiifg ifrom a diminution or appré- 
ciation of the durable value ôf the goods aftei* thë contract and 
before importatidh, resulting frôm any other' 'éàu¥é, is'within the 
terms of the clause of tha contrdct idi' question. ' !Ëad tte parties 
contemplated a change in thd amount td be paid' resultiùg frdm a 
change in the value of the rupee, it is more réàsonable to suppiase 
that they would hâve made the clause read something like this, 
"Àtiy ehainge in duties, or in the value ôfthe cûrfeney of Xndia, (or the 
rupee,) to be for or against the purchaser," than to suppose the con- 
struction now claimed for the clause in' question tp hâve been con- 
templated. The change in value of the rupee is quite as distinct 
and independent a contingency to bô conâidered and provided for as 
the "change in duties," and thé langiiage suggested would be far 
more apt and appropriate to express the additiônal idéa, The more 
natural construction of the language used is to limit it to a direct 
change in the rate of duties by congressional législation, or by author- 
ity of congressional législation, and not to extend it to changes in 
amount of duties rarely affected, and in,cidentally and accidentally 
resulting from législation and oflScial action intendèd to effect other 
objects having no référence to duties or revenues. 

This is the conclusion to whïch my mind has come from a consid- 
ération of thé language itself, viewed in the light of the gênerai and 
législative history of the country, without considering the testimony 
of witnesses relating to the gênerai understanding of merehants as to 
the purpose and signification of the clause in question. 

If, however, testimony is compétent to show what the purpose and 
signification of the claiise is as generally understood in the mercan- 
tile community where the contract is made, then the testimony çlearly 
shows that it is understood to be limited to changes in the rate of 
duty by authority of congressional législation, as I hâve already held. 
The plaintiffs' counsel insist that if this testimony is admissible, it 
can bave no significance for the reason that the provision now found 
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in section 8564, Kev. St., was not adopted till long after the war, and 
long after the custom baving its origin in the 'war and its attendant 
législation of introducing the clause in question had been establisbed; 
and at that time the question whetber a change in foreign coin would 
work a change in the duty could not bave arisen. Concède tbis to 
be so, tben, if such a question could not bave arisen for that reason, 
it foUows that the parties making those contracta ftt Ibât time could 
not specifically bave contemplated embracing sach a change in the 
amount of duties in the term "change of duties>" as used in thèse con- 
tracte, and it is not probable that the sensé bas since been extended. 
In my judgment, in any view I can take of the matter, such a change 
in the amount of duties to be paid waa not contemplated by the par- 
ties wben the contract was made, and is not embraced in the words 
"change in duties." 

There must be a finding and judgment tox défendants, and it is so 
ordered. 



United Statbs ex rel. The ^tna Ins. Co. r. The Boabd oï Town 
AuDiTOES, etc., of the Town of Bbooklyn. 

(Gircfuit Court, N. D. lUinoiê. August 3, 1881.) 

1. Vain Acts. 

The law never requires one to do an idle or vain act. 

3. Samk— Town Debts— Dbmaitd — Makdamus. 

Judgments had been recovered against a town from time to time through a 
nntnbcr of years without any action being talien by the town authorities to pro- 
vide for their payment. Upon an application for a mandamus against them to 
compe! them to take the necessary action under the law, hdd, that the writ 
might issue without a formai demand upon them for their payment, or to pro- 
ceed as the law required, as it was apparent that to make such demand would 
be a mère idle act, 

Mr. Bailey, for relator. 

Edsall é Hawley, for défendants. 

Drtjmmond, C. J. This is an application by the relator, after due 
notice, for a peremptory mandamus against the défendants to take the 
necessary steps under the law to assess a tax for the payment of 
varions judgments which hâve been rendered in this court against the 
town of Brooklyn, Lee county, — one on the thirteenth of March, 
1876, for $5,51 1 ; one on the twenty-fourth of June, 1879, for |22,- 
6é4.30; one on the tbirty-'first of March, 1880, for the sum of $5,- 
120.50; and one on the twenty-fourth of December, 1880, for 
$5,615.68, — ail with oosta. 
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It appears by the pétition that thèse, jadgments were recoverfij on 
interest coupoùs on bonds issned byithe town of Brooklyn to the 
Chicago # Eock Eiver Eailroad Company'," in pursuanee of law, and 
in accordance with a vote of the eleetors of the town. It also ap- 
pears that the mainquestion. involved in thèse varions judgments has 
in one of the cases been decided by the suprême court of . the United 
States, affirming the validity of the judgment rendered by this court. 
Brooklyn V. Insurance Oo'.^ V. S. S62. 

It is alleged and adBïitted that the' town has no property or 
effects which could be reach^d by exécution on tha judgments. It iS 
âiso sMedihat the judgments are ail in full force, and in no part 
satisfied ; ■«rHieh staterû«nt i» not de'nied by the answei' which has beert 
put in. It is averred that the défendants hâve neglected and refused 
to make provision for the payment of the interest on the bonds, and 
that a formai demand foJ^payment ôf the several judgments wouldbe 
unavailing. This is not with the necessary explicitness denied by 
the answer. There can be no doubt that thèse judgments are a town 
charge, within the meaning of the statute of the state upon the sub- 
ject. Lfiwer\.'U. S, ex rel. 91 TJ.B.5SG. 

The board of auditors bas answered the pétition, and states merely 
that it is not advised or informed whether the town has refused or 
neglected to pay tHe judgment, or threatened that it will not pay the 
same, and so dénies the truth of the same. The rnain defence set 
forth in the answer to the pétition is that a demand has not been 
made hy ike relater, or by any one on its behalf, for the payment of 
thèse judgments, prior to the filing of the pétition in this case. The 
judgments hâve been ofifered in évidence, and there is no eontroversy 
about the existence of the judgment and their nonTpayment. The 
town clerk has demurred to the pétition, and the pétition, answer, 
and demurrer hâve been argued together by the counsel and eonsid- 
ered by the court, and the question is whether, upon what may be 
regarded as the conceded facts of the case, the relator is entitled to a 
peremptory mandamus requiring the board of auditors and the oleik 
to proceed in conformity with law. The law requires, for the purpose 
of meeting a charge against the town, that the board of auditors and 
clerk should duly proceed, in the manner pointed out by the statute, 
to cause the property of the town to be assessed for its payment. 
Rev. St. 111. (Cothran's Ed.) 1507, 1508, "Townsliip Organization," §§ 
115, 118, 120, 121, 124. 

The two facts which muet be considered as established by the 
pleadings in this case, and by the évidence, are that thèse judgments 
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were recovered as stated in the pétition; that they ha've iiôfc been 
paid either in whole or in part; and that no steps havé bèen takeu bj 
the proper authorities of the town to cause their payment by the 
imposition of a tax upon the property of the town, One of the judg- 
ments was rendered more than five years since; one more than two 
years ; and the others during the last year. Although it was the duty 
of the défendants, or the board of auditors and the clerk, under the 
law, to adopt measures long ago to cause the payment of thèse judg- 
ments, rendered in March, 1876, in June, 1879, and in March, 1880, 
yet nothing has ever been done, and the only serions question, as I 
view the subject, ia whether it was necessary that a demand should 
be made in form by the rektOi", upon thé authorities of the town, for 
théir payment, or to proceed in the manner pointed out in the law 
to cause payment of the judgments. And I think it was not. Thèse 
judgments were ail recovered after due service of proeees upon the 
authorities' of the town, and after ample opportunity for defence. One 
of them involving, as I understand, the principlé of ail the cases, 
was finally decided by the suprême court of the United States 
adversely to the defence set up by the town. 

It must be presumed, therefore, that thèse défendants knew of the 
existence of thèse various judgmente, and that it was their duty to 
proceed in conformity with law, and that they hâve fàiled so to do. 
It would seem, therefore, to be a vain act to demand that they should 
proceed under the law, when they had done nothing for a séries of 
years. The only controversy abont any of the judgments is as to 
that rendered in December last. But while it is generally true that 
a court will not issue a mandamus to compel the performance of ah 
act which it is merely anticipated the défendant will not perform, 
still if the défendant has shown by his conduct that he does not 
intend to perform the act, and that fact is apparent to the court, it 
would be a work of supererogation to require that a demand should 
be made for its performance. Hère the only effect of issuing the 
writ of mandamus is to require the authorities of the town to do 
what by law they are obliged to do.» The board of town auditors and 
the clerk are eaeh a part of the machinery, so to speak, by which the 
judgments are to be satisfied. The clerk is himself a member of the 
board of auditors. And therefore it seems to me to be proper ana 
reasonable, and nothing more than the relator has a right to claim 
of the court, that an order should be issued requiring them to do 
what the law says, in such a case as this, they must do. 

According to my view of the case there is really no material fact 
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upon whicb it would be necessary to take the verdict of a jury. The 
judgment of this court must, therefore, be for the relater, both on 
the answer of the board of auditors and the démarrer of the clerk. 
The writ will accordingly be directed to issue. 



ErcB V. Maetin & Claek and others, Intervenors. 

(Circuit Court, D. Jfemda. Auguat 15, 1881.) 

1. WlTNESS— OtHER PAUTT tO TRANSACTION DbaD. 

Ail disqualifications on the ground of interest in the event of the suit are 
abolished by section 858 of th,e Revised Statutes, except only where an exeou- 
tor, administrator, or guardian is a party for or against ■whom judgment may 
be rendered, and it is sou^ht to prove, by one of the parties, some transaction 
with or Statement by the testator, intestate, or ward. 

% PARTNBnSHrP. 

Under the facts of this case, Tidd, that no partnership existed between Rice& 
Norton at the time this suit was commenced. 

Suit in Equity. 

Lewis & Deal, for plaintiff. 

C. H. Belknap, for défendants. 

C. S. Variran, for intervenors. 

HiLLYEB, D. J. The plaintiff claims to hâve been a partner of B. 
B. Norton, in bis life-time, in a band of cattle known as the "Figure 2 
cattle," and in a ranch known as the "Duck Fiat ranch." The main 
question is whether he was so or not. Incidental to this is a ques- 
tion of statutory construction, involving the law of Nevada, and sec- 
tion 858 of the Eevised Statutes of the United States. ■ The question 
is whether Eice is a compétent ^itness as to transactions between 
himself and Norton, Norton being dead. 

Section 377 of the Praotice Act of Nevada abolishes ail disquali- 
fications of a witness ■ "by reason of his interest in the event of the 
action or proceeding, as a party thereto, or otherwise. " 1 Comp. 
Laws, § 1438. And section 379 provides that "no person shall 
be allowed to testify under the provisions of section 877, when the 
other party to the transaction is dead." As amended, St. 1879, p. 49. 

Section 858 of the Eevised Statutes of the United States enacts 
that " in the courts of the United States no witness shall be excluded 
* * * in any civil action because he is a party to or inter- 
ested in the issue tried. » » * Jq ^ll other respects the laws of 
the state in which the court is held shall be the rules of décision as 
to the competency of witnesses in the courts of the United States." 
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Thèse are the provisions of law in force, and the défendants object 
to the testimony of Eice on the ground that Norton, the other party 
to the transaction, is dead. At common law a witness was dîsqual- 
ified who was either a party to the action or interested in the event 
of the suit. Section 377 removed that disqualification. Under that 
section every person directly interested in the suit, as a party or 
otherwise, is compétent. The object of the section was to enlarge 
the competency of witnesses — to inerease the number of cases in 
which a witness could testify; and it had that effect. Then foUows, 
the limitation in section 379 : " No person shall be allowed to testify 
under the provisions of section 377 * * *," The only personà 
rendered compétent by section 377 were, for our purposes, persons 
who before had been disqualified by reason of interest in the event of 
the action or proceeding. It must be some person rendered com- 
pétent by section 377, not so before, upon whom the restriction in 
section 379 must be placed. In other words, the witness disqualified 
by section 379 mu^t be some person who had an interest in the event 
of the action. It could not hâve been the intention of the législature 
to narrow the competency of witnesses, where, before the adoption of 
section 377, they had been compétent. The référence to that section 
n section 379 forbids that idea. "Party to the transaction" must, 
therefore, be referred to a person who had some interest in the event 
of the action as a party thereto or otherwise; and section 379 must 
be read as if the language were, " when the other party (being a per- 
son who has an interest in the event of the action or proceeding as a 
party thereto, or otherwise) to the transaction is dead." But by sec- 
tion 858 of the Eevised Statutes of the United States no person is to 
be excluded because he is a party to or interested in the issue tried, 
with but one proviso, viz. : 

" That in actions by or against executors, administrators, or guardijins, in 
which judgment may be rendered for or against them, neither party shall be 
allowed to testify against the other as to any transaction with, or statement 
by, the testator, intestate, or ward, tinless called to testify thereto by the oppo- 
site party, or required to testify thereto by the court." 

This proviso does not embrace this case. 

The state statutes are to be rules of décision only in cases whero 
the constitution, treaties, and statutes of the United States do not 
otherwise provide. When they do otherwise provide, the state laws 
cease to be of force. To illustrate by so much as fits this case : No 
witness is to be excluded because he is a party to the issue. This is 
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broad enougli to cover every case in which a parly is offered as a wit- 
ness ; and the objection is on the ground of interest, as I hâve endeav- 
ored to show it must be in this case, When we look for any excep- 
tion we find that there is none, exeept in cases in which the suit 
is broright by an administrator, executor, or guardian; which is not 
this. case, there being no administrator, executor, or guardian as a 
party in the case. 

It seems to me that in reading section 858 counsel for défendants 
has taken the exception in the proviso for the riile : "In the courts of 
the United States no witness shail be excluded because he iS a party." 
Thisis the rule, with this proviso: "Provided, that in actions by or 
against exeoutors, administrators, or gnardians neither party shall be 
aUowed to testify against the other." And so the court held in Potier 
V. J5awfc, 26 Int. Eev. Eec. 403. 

"We iSive seen," says the court, in Potier y. Bank, "that the existing 
statutes of the United States do otherwise provide, in that they forbid the 
exclusion of a witness uj)on the ground that he is a party tp or interested m the 
issue in any civil action whatever j^ending in a fédéral court, exeept in a cer- 
tain class of actions which do not embrace the one now before us." 

In Lucas v. Brooks, 18 Wall. 436, 453, the court says : 
" Undoubtedly the act of congress has eut up by the roots ail objections to 
the competency of a witness on account of interest. But the objection to a 
wife's testifying on behalf of lier husband is not, and never has been, that she 
has any interest in the issue to which he is a party. It rests solely on public 
policy. To that the statute has no application." 

In this latter case the déposition of the wife was refused, and in 
Packet Co. v. Clough, 20 Wall. 628, 637, it was received because the 
statute of Wisconsin made the wife a compétent witness. Thus ahow- 
ing that the suprême court do not regard the law of congress as in any 
way affecting the competency of married women, but leave that to 
rest where it did before. It seems a little hard to reconcile the cases 
of Packet Co. v. Clough, supra, where the wife's déposition was ad- 
mitted because the state law so prescribed, section 858 of the Eevised 
Statutes notwith standing, and Ins. Co. v. Schaefer, 94 U. S. 457, where 
a conâdential communication was kept out notwithstanding the law 
of Ohio allowing it to be given in évidence. Both matters rest alike 
on public policy — neither on interest. When the laws of the United 
States speak they are controlling. Says the court in the latter case : 

" New the competency of parties as witnesses in the fédéral courts dépends 
on the act of congress in that behalf passed in 1864, amended in 1865, and 
«odifled in the Eevised Statutes, § 858. It is not derived from the statute 
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of Ohio, and is not 'subject to the conditions and qualifications imposed 
tliereby. The only qualifications which congress deemed necessary are 8X- 
pressed in the act of congress ; and the admission in évidence o£ previouf 
communications to couiisel is not one of tlî'eik." 

Thifl is very strong, and fuUy warrants us in admitting the testi^ 
timony of the plaintifif, Eice, in this case. 

Corning now to the facts, there is nothing in thetestimony of any 
of the plaintiff's witnesses, or in Norton's letter, inconsistent with the 
theory of the défendants that the purohase of the cattle and ranch 
waâ in fact negotiated by and through Eice, on joint account, but 
was given up for lack of . funds to càrry out the bargain. Ail agrée 
that tbe final delivery did not take place until June 5, 1875. Ai 
that dàte,.Eiçe sayshewas half.satisfiedthat Norton denied bis in tert 
est; yet he never, according to bis own story, bad any distinct under-^ 
standing with Norton in bis life-time. After bis death he cornes 
forward to claim a half interest in the ranch, cattle, and increase. 
In légal conteinplation, to be half saiisfied is tO be put on inquiry, and 
to know definitely one way or the other. . Eice,'therefore, knew thàt 
Norton denied bis interest in June, 1875. 

Eice says, at page 52 of his testimony: "From the summer of 
1875 until Norton's death, Norton and I transacted the business of 
partnership as follows: We consulted itogetber," etc.; which means, 
if anything, that Norton recognized him as having an interest. Yet 
further on, at page 82 et seq., he confesses that he was completely 
shut out from any management of the alleged partnership property, 
and half believed that Norton denied his rights so early as June, 
1875. Wben the défendants assert that Eice gave up the contract 
because he bad not enough money to-jperform it, he bas no trouble in 
sbowing by bimself (page 617) and other witnesses that he bad a 
large amount (between $20,000 and $30,000 worth) of property. 
Wben, on the other hand, he is asked to explain why he did not move 
in this matter during Norton's life-time, and at least bave a perfect 
understanding with him, he says be was too poor to bring a suit and 
do justice to his creditors ; that being half satisfied Norton denied, 
or would deny, his interest if he approached him on the subject, he 
never said anything to him. 

For a third reason or excuse for his lâches he says, at page 56 : 
"Mr. Norton always held out to me" that he would soon be able to 
settle accounts; i. e., partnership accounts. If he believed that Nor- 
ton denied his partnership interest, as he must, he could not bave 
had any genuine belief that ha would settle. One Albert Shulér 
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(Shuler's déposition) testifies that at the time Kice bought into tlie 
Tommy Smith place and cattle, ho made arrangements with liim to 
furnish unbroke cows to run a dairy, on the strength of which he' 
rented a dairy house and fenced a calf pen, and his failure to furnish 
the cows as agreed was a great disappointment and loss. When this 
is compared with those portions of the testimony of Eice in which he 
seeks to convey the idea that he did not know positively that Norton 
denied his interest in the oattle, it will appear Tery strange that he 
should bave subjected himself to such loss and disappointment to his 
friend without so much as aeking Norton for cows enough to start 
Shuler's dairy. But it is plain, from ail the testimony of Eice, that 
he was well enough satisfied that Norton did not regard him as his 
partner, at least after June 6, 1875. If, at that date, the plaintiff 
had been ready to comply with his part of the partnership agreement 
and Norton refused, plaintiff would hâve had his action then for a 
breach of that agreement. Instead of his suing then, he waits four 
years and sees Martin & Clark taking an interest with Norton during 
ail that time. In addition, Dwelly takes an interest, and after the 
intervenors hâve loaned Norton $7,000 and taken thèse figure 2 cat- 
tle as security, and af ter Norton is dead, he sues for his half interest 
in the ranch, cattle, and increase. No sufficient reason is given for 
this delay, and for ail thèse ùnneoessary complications of interests. 
The duty of the plaintiff on the fifth day of June, 1875, was plain. 
When he mistrusted that Norton was denying his interest in the part- 
nership, he should hâve had an understanding with him at once. 
Had he broached the subject to Norton at that time he would havè 
learned that Norton did deny his interest, and that he had a right of 
action against him for a breach of his partnership agreement, in 
which, if he proved the breach, hé could bave recovered such damages 
as could hâve been proven at that time. But it seems inéquitable to 
permit him to lie by for four years, ail the time under a belief that he 
was not recognized as a partner by Norton, until time bas obscured 
every fact with doubt, and Norton is dead. 10 Whart. 168; 6 Pet. 
66. 

To the case as made by Eice a full defence bas been proved. It is 
not denied that Eice, the plaintiff, negotiated the trade as related by 
Smith in his déposition. But the claim is that in January, 1875, he 
withdrew from the arrangement and gave up the cattle to Norton, 
with the understanding that if he could arrange his money matters so 
as to be able to bear his share of the cost, he should be taken back; but 
that he never was able to do so. In support of this, they show by 
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Smith, the owner of the cattle, that after Eice Jiad negotiated for the 
cattle, in the fall of 1874, he came to his place with Norton and Mar- 
tin, in January, 1875, and that Norton took him aside and told him 
that Eice was in tronble about some sheep, and that he (Norton) 
wonld take the cattle in his own name, with the consent of Eice, and 
that after this he eonsidered Eice was not in the trade. Déposi- 
tion of Smith, page 5. Nor, except as to some cattle paid for in 
1874, does it appear that Eice ever had anything to do with the cat- 
tle or ranch after January, 1876. His conduct at this time is ail in 
corroboration of the truth of Smith's statement; and from thence on, 
until Jane 2, 1879, when he serves his notice on défendants, claim- 
ing a half interest, he does nothing which indieates that he is a 
joint owner, or believed he was. He does not act like an owner. It 
is not probable that Norton would take the occasion when Eice was 
there to tell Smith what he did, unless Eice had, in fact, given his 
consent. It may bc readily inferred, from the déposition of Smith, 
that Norton, Eice, and Martin came to Smith's ranch for the purpose 
of getting the consent of Smith to the wifchdrawal of Eice, and that 
what was said by Norton to Smith was but a continuance of somô 
former conversation. This testimony of Smith touching any con- 
versation with Norton out of the hearing of Eice, is objected to ; but 
it would be admissible upon the point whether Eice did or did not 
assent to Norton taking the cattle, as a oiroumstance tending to 
show that he did assent. But, be this as it may, Eice 's conduct at the 
time of the final delivery is a confirmation of the truth of the testi- 
mony that he had given up his interest in the property. His inquiry 
of Smith whether Norton had said anything to him about taking him 
back, and his yielding possession and control of everything to Norton 
and Martin & Clark, and asserting no claim, are ail circumstances 
hard to explain on any theory of ownership in Eice. Mr. Dwelly 
may be interested in, this suit, but it is not easy to see how. Eice, as 
a partner of Norton, it would seem, can bave no remedy for Norton's 
dealings with the partnership property, except against him, in the ab- 
sence of fraud or collusion, 

Dwelly's testimony, corroborated by the other circumstances, and 
by the testimony of Welsh, ought to outweigh that of Eice. Dwelly 
testifies that Eice did tell him, in his butcher shop at Eeno, that he 
had been obliged to give up the Tom Smith trade. Welsh testifies 
that he told him the same thing, but could get the cattle back if hc 
could get money to work with. 
v.8,no.7— SI 
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• The defendantE) haye àJiB-weréd the criticismB of plaintiff on the 
testimonyof Dwelly, and hâve uexplained perfectly why he testified 
more fuUy when he testiûied forihe défendants than when he testified 
for the intèrvenorà; The testimony was taken for the intervenors 
September 8,1880; for the plaintiff from January 5 to 8, 1881; and 
for the defehdants from January 21 to 26, 1881. 

The bill must be diamissed, mth costs to défendant; the inter- 
venors to hâve the relief prayed. 

Sawyeb, C. J., concurrimgi. The question as to the competenoy of 
Eice's testimony being an important one, I désire to add some obser- 
vations to those, made by my associate. Eice is a party to the suit, 
and also to the transaction in issue alleged to hâve been had between 
him and Norton in the life-time of the latter, under whom the opposite 
parties claim title. For the purposes of the décision I shall assume, 
VKÏthout deciding the point, that the opposite parties to Eice, being suc- 
cessors in interest to Norton, who is deceased, are "représentatives 
of, a deceased person," within the meaning of the statute of Nevada, 
a^amendedinl879. St.Nev.1879,49. The question, then, is -whether 
the sta tûtes of the United States hâve an express, direct provision upon 
which the competency of Eice dépends, or whether the case f ails within 
those provisions of the United States statutes which make the compe- 
tency dépend upon the statute of Nevada upon the subject. The testi- 
mony was incompétent at common law, because Eice is a party to the 
suit, and interested in the controversy. If his testimony is compétent, 
then it is because some statute of the United States makes it so 
directly by some express provision applicable to the case, or indirectlj' 
by making the competency dépend upon some statute of Nevada ren- 
dering it compétent. If the competency is referred to the statute of 
Nevada, and governed by that, then, upon the assumption stated, the 
testimony is inadmissible under the section referred to — the opposite 
party being the "représentative of a deceased person." 

Section 858 of the Eevised Statutes of the United States, applicable 
to the case, reads as foUows : 

"In the courts of the IJnited States no witness shall be excluded in any 
action on account of color, or in any civil action because he is a party to or 
interested in the issue tried, provided that in actions by or against executors, 
administrators, or guardians, in which judgnient may be rendered for or 
against them, neither party shall be allowed to testify against the other as to 
any transaction with or statement by the testator, intestate, or ward, unless 
called to testify thereto by the opposite party, or required to testify tiiereto by 
the court. In ail other respects, the laws of the state in which the court is 
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held shall be tbe rules of décision as to the competency of witnesses in the 
courts of the United States in trials at coramon law, and in equity and ad- 
miralty." 

The competency of Eice's testimony dépend? upon the construction 
of the words "in ail other respects, " etc., of the last clause, in its relar 
tion to the rest of the section. Do they refer to the proviso immedi- 
ately preceding, or to the main provision of the section, as limited by 
the proviso? Although the statute has been in some instances 
unc^nsciously changed in the Eevision, this was unintentional, as the 
révisera were requested to express in the Eevision, in a concise form, the 
statutes as they before stood ; and they, doabtless, iù ail cases contem- 
plated carrying ont the intention as expressed in the statute anthorizing 
the revision. Where there is any ground for doubt as to the meaning of 
a provision of the Eevised Statutes, an examinatioh of the statutes as 
they stood before the revision ■will often render the meaning clear. In 
ail cases where the révision will bear a construction in harmony 
with the statutes as they before stood, that construction should be 
adopted. 

The first act passed by congress touching this question was that 6f 
1862, which is as follows: "The laws of the state in whioh the court 
shall be held shall be the rules of décision as to the competency of 
witnesses in the courts of the United States, in trials at common law, in 
equity and admiralty." 12 St. 588-9. This left the whole question 
to be determined by the state statute ; and, under this statute, on the 
assumption stated, Eice's testimony would bé clearly inadmissible 
under the amended statute of Nevada before cited,^Rice being a 
party, and "the opposite party" being the "représentative of a de- 
ceased person," etc. 

The next statute of the , United States touching the question is 
found as an incongruous appendage to section 3 of an appropriation 
act of 1864, and reads as follows: 

"Provided, that in the courts of the United States there shall be no exclu- 
sion of any witness on account of col or, nor in civil actions because he is à 
party to or interested in the issue tried." 13 St. 351. 

This is broad in its terms, and without exception in the case of any 
party in interest. Clearly, under this, Eice could not be excluded; 
This provision limita the opération of the provisions of the act of 
1862; so that the two sections, taken together, would read as fol- 
lows : 

" The laws of the state in which the court is held shall be the rules of 
décision as to the competency of witnesses in the courts of the United States, 
in trials at common law, in eijuity, and admiralty: provided, that in the 
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courts of the United States there shàll he no exclusion o{ any witness 
* * * in civil actions because he is a party to or interested in the issue 
tried." 

Under the statute as it thus stood, the laws of Nevada, excluding a 
party where the opposite party is the représentative of a deceased 
person, is not adopted, and such party is a compétent witness under 
the direct provision of the aotof congress. 

The next act of congress was that of 1865, which provides^ — 
" That in actions by or against executors, administrators, or guardians, in 
whleh judgment may be rendered for or against tbem, neither party shall be 
allowed to testify againt the other as to any transaction with or statement 
by tha testator, intestate, or ward, unless called to testify thereto by the oppo- 
site party, or required to testify thereto by the court." 

This was but a limitation put upon the sweeping provision of the 
act of 1864, last cited, -which admitted parties under ail cireumstances 
to testify, and the limitation only embraces the case of "executors, 
administrators, or guardians." 

It does not reach "the représentatives of a deceased person." 
Hence, as to such party the statute as it before stood remains un- 
changed, so that, on adding this further proviso to the statute as it 
before stood, Eice is still a compétent witness. Thus the statute 
stood at the date of the revision, when ail thèse three statutes were 
carried into section 858 of the Eevised Statutes. Instead of placing 
the first act adopting the state law first in the section it was placed 
last, next f ollowing the proviso, but without any intention of changing 
the meaning, so that the principal clause in section 858 of the Ee- 
vised Statutes, and its proviso, is merely a limitation upon the act 
of congress first passed, as stated, adopting the laws as to competency 
of witnesses, expréssed in a little différent form in the last clause of 
said section. Under this direct provision of the United States stat- 
utes, therefore, the testimony of Eice is admissible. From the fore- 
going it will be seen that the gênerai rule in civil actions now, as 
before the revision, is that the laws of the state as to the competency 
of witnesses govern, except that the state laws excluding witnesses 
on account of color, and laws affecting the competency of parties in 
interest to the issue to be tried, are inapplicable. The competency 
of such witnesses dépends whoUy upon the direct provisions of the 
United States statutes. 

Upon the facts and other points discussed, and on the decree 
ordered, I also concur with the district judge. 
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United States v. Ninbtt Dbmijohns of Eum. 
{Circuit Court, S. D. Florida. December, 1880.) 

1. Cdstoms REVENtJB Laws— Ex Pabtb Heabinci — AcT ov JuNB 22, 1874, \ 18, 

^18 St. 189,) CONSTKUED. 

The necessity of flnding fraud to Justify forfeiturtf under customs revenue 
. laws, as provided by section 16, act of June 22, 1874, is not conflned to cases 
where issue has been joined, but applieB equally to cases heard ex parte under 
the twenty-ninth admiralty rule. 

2. ÔAME— Pleadikg. 

Wiihout averment of fraud no forfeiture is made under guch laws. 

3. Same — Demi JOHN not a "Bottle." 

A demijohn is not a boftle, in the meaning of the law, so as to require them to 
be packed in packages of one dozen each. 

4. Ltqugrs Imported in Dbmijohns— Impobt Dtm. 

There is no provision of law prohibiting the importation of liquors in demi- 
johns, and so imported they wonld be classed among those " not otherwise 
provided for," and pay a duty of two doUars per proo'f gallon, 

In Admiralty. 

The libel allèges that said 90 demijohns of Spanish rum, or agua- 
diente, were brought into the port of Key West on the twenty-sixth 
of March, 1879, on a Spanish schooner, consigned in the manifest 
"to order;" thatit was imported into the United States from Carde 
nas, Cuba, in large bottles, to-wit, demijohns, and the same were not 
packed in packages of one dozen bottles in each package, as required 
by section 2504, sohedule D, of the Eevised Statutes of the United 
States, whereby it became forfeited to the United States, and the 
coUector of customs of said port had seized it as so forfeited. It 
appears from the record of the proceedings of the district court that, 
upon proclamatiorl being made, no person appeared to claim any 
portion of the property seized. The court thereupon proceeded to 
hear the cause ex parte upon the allégations of the libel and proofs, 
and on such hearing dismissed the libel. Whereupon, an appeal 
was taken in behalf of the United States to this court. 

G. Bowne Patterson, U. S. Atty., for the United States, who cited 
Von Catzhamen v. Nazra, 25 Int. Eev. Eec. 342. 

No counsel for appellee. 

Woods, C. J. The record does not contain the proofs. By the 
twenty-ninth admiralty rule, prescribed by the suprême court of the 
United States, if the défendant — 

" Sball omit to make due answer to the libel on the retum-day of the process, 
or otber day assigned by the court, the court shall pronouuce him to be io 
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contumaey and default, and thereupon the libel shall be adjudged to be taken 
pro confessa against Mm, and the court shall proceed to hear the cause ex 
parte, and adjudge thereon as to law and justice shall appertain." 

This was the course taken by the court in this case, and upon such 
hearing thé libel was dismissed. Conceding that the averments of 
the libel make a case for a decree of forfeiture, the "proofs" may, for 
ail that appears, hâve negatived thofee averments. If so, both law 
and justice should require that the libel be dismissed. AU presump- 
tions are in favor of the decree of the court. It is, therefore, impos- 
sible for this court tosay that the district court, erred, unless we hâve 
the évidence on which that court based its decree. The record does 
not disclose that évidence. 

But does the libel suggest such a case as would justify a forfeiture ? 
By section 16 of the act approved June 22, 1874, (18 St. 189,) it is 
provided that — 

" In ail actions, suits, and proceedings in any court of the United States now 
pending, or hereafter commenced or prosecuted, to enforce or déclare the for- 
feiture of any goods, wares, or merchandise * * * by reason of any vio- 
lation of the provisions of the customs revenue laws, or any of such provisions 
in which said action or proceedlng an issue or issues of fact shall hâve been 
joined; it shall be the duty of the court, on the trial thereof, to submit to the 
jury, as a distinct and separate proposition, whether the alleged acts were done 
with an actual intention to defraud the United States, and to require, upon 
such proposition, a spécial finding by such jury; or, if such issue be tried by 
the court without a jury, it shall be the duty of the court to pass upon and 
décide such proposition as a distinct and separate finding of fact ; and in such 
cases, unless intent to defraud be so found, no fine, penalty, or forfeiture shall 
be imposed." 

I think it perfectly clear that this section makes intent to defraud 
the United States a necessary condition to the forfeiture of any 
goods, etc., for the violation of the customs revenue laws. A libel of 
information, therefore, which undertakes to state a case for the for- 
feiture of goods, .should aver an intent to defraud the United States. 
Without such averment no case for forfeiture is made. The claim- 
ant might well décline to answer a libel in which such averment was 
wanting, trusting to the court to dismiss the libel, for want of neces- 
sary averments, when it came to hear the case ex parte, and to 
adjudge thereon "as to law and justice should appertain." The idea 
that a libel would be good when there was dçfault for want of an 
answer which would be bad, if an answer were filed and issue joined, 
is certainly untenable. The libel must set up ail the facts necessary 
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to a forfaiture. If it fails to do this, it is thé dùty of tHe court to dis- 
miss it, whether issue is joined or net. 

The libel in this case fails to aver an intent to defraud the United 
States. It was, therefore, fatally defective, and could' not support a 
decree of forfeiture. It was properly dismisised. But, as I eonstruè 
the statute on which the libel is based, no violation of the law 
whatever, is charged. Section 2504, schedule D, of the Eevised Stat- 
utes, on -which the libel is predicated, déclares : 

"And wines, brandy, and other spirituous liquors iraported in bottles shall 
be packed in packages containing not less than" one dozen bottles in each pack- 
age, and ail such bottles shall pay an additional duty of three cents for each 
bottle." 

The only way in which this provision of the la-wcan be made appli- 
cable to the facta charged in the libel, ia by assuming that a demi- 
john containing over four gallons is a bottle, within the meaning of the 
law. That is not what is understood by a bottle in cômmon par- 
lance, nor, in my judgment, what the statute means by it. A demi- 
john is a glass vessel with a large body and small neck, enclosed in 
wicker-work. That the statute does not include four-gallon demi- 
johris under the term bottles, is clear; because, if not impossible, it 
would be exceedingly inconvénient and cumbersome to pack not less 
than one dozen such demijohns in one package, as the statute requires 
to be done. 

There is no provision of the statute forbidding the importation of 
liquor in demijohns. Having provided^ for the duty npon wines im- 
ported in casks and bottles, and spirituous liquors imported in bottles, 
the statute imposes as a duty on "brandy and other spirits manufac- 
tured or distilled from grain or other materials, and not otherwise 
provided for, two dollars per proof gallon." This would clearly in- 
clude spirits imported in demijohns. 

My conclusion is, therefore, that the importation of rum in four- 
gallon demijohns, and the failure of the importer to pack his four- 
gallon demijohns in packages of not less than one dozen in each 
package, was not a violation of the provisions of schedule D, § 2504, 
of the Eevised Statutes, and the libel does not set up any ground of 
forfeiture, and on that account was properly dismissed. If there 
had been a failure to observe the provisions of section 2504, I am of 
opinion that the goods imported would hâve been liable to forfeiture 
to the United States by virtue of section 3082 of the Eevised Statutes, 
which déclares that "if any person shall fraudulently or knowingly 
import * » * into the United States * * * any merchandise 
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contrarj to law, • » * such merchan dise shall be forfeited." etc. 
But even in that. case it would be necessary to aver a guilty knowl- 
edge on the part of the importer, whicb in this case is not done. 

The resuit of thèse views is that the libel must be dismisBed, and 
it is so ordered. 



ScHOTiELD V. Chicago, M. & St. P. Ey. Co. 
(Cireuit Court, U. Mïnwwta. June, 1881.) 

1. CoNTRiBUTonT Nbgligknce. 

Where the plaintifE'g injury is occasioned in part by his own négligence, hé 
cannot reoover thougli the défendant is in fault also. 

S. Samb — Uailkoads— Ckossikgs — Nonsuit. 

The Crossing, where the injury complalned of in this action occurred, was 
onc with wliich the ptaintifl 'vras familiar and one which he had often passed. 
Above it was the usual sign to "Loolt eut for the cars," printed in large lettera, 
and at that place tlie lùghwaj- and railroad were nearly on a level. Away 
from it, at a distnnce of 20 rods in the direction from which the train in ques- 
tion came, was the dépôt nearest it in that direction. This stretch of track 
was in full view of tlie plaiiitilî wliile still 600 feet from the crosslng, and at 33 
feet from sucli crossing one could see a distance of some 20 rods beyond the 
dépôt. If, at any time after the train passed tlie dépôt, the plaintiff had looked 
in that direction he would liave seen it ; and, if not then too near the train for 
escape, by stopping his horse he could hâve avoided the accident. On a motion 
to nonsuit, held, that thèse facts show contributory négligence on the part of the 
plaintiff, though the train was not a regular one, and no train was due at the 
time ; though it was moving at an unusual and dangclrous rate of gpeed ; though 
it did not stop at the dépôt as trains usually but not always do ; and though 
no warning was given of Us approach, by blowing the.whistle or ringing the 
bel], after such dépôt was passed. 

McCbaby, C. J. The plaintiff having olosed his évidence, the de- 
fendant moves the court to instruct the jury to find for défendant 
upon the ground that the plaintiflf, by his own showing, was guilty of 
négligence which contributed to the action by which he was injured. 
It is now settled law, so far as the fédéral courts are concerned, that 
if, upon the évidence the court would set aside a verdict against the 
party, if rendered, it is its duty to charge the jury not to return such 
a verdict; citing 21 Wall. 119; M Wall. 442; 95 U. S. 697. 

This rule devolves upon the court, upon this motion, the duty of 
determining whether, upon the évidence as it stands, a verdict for 
plaintiff could be upheld. The question is not whether upon the 
facts, in the opinion of the court, such a verdict ought to be rendered ; 
if the court were to assume that to be the question it wonld nsurp the 
province of the jury. The (luestion is whfctLer, if a vejxlict were ren- 
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dered for plaintiff upon his évidence now in, the court would set it 
aside upon motion as being contrary to the évidence ; and it is to be 
judged by the same rules that woold prevail upon the considération 
of sueh a motion after verdict. Let us inquire, then, whether, up- 
on the évidence, the question of contributory négligence is fairly 
open for the considération of the jury, and may be decided either way 
within their discrétion. The undisputed facts upon which défendant 
bases this motion are the foUowing : 

(1) The plaintiff was familiar with the crossing; had often passed it, and 
the usual sign, printed in large letters over it, gave express warning to per- 
sons on the highway to "look eut for the cars." (2) At the place of crbssing, 
the highway and railroad are nearly on a level, and for a distance of at Jeast 
600 feet before reaching the crossing the plaintiff had a full view of the rê^il- 
road from the dépôt to the crossing, a distance of 70 rods, and for a distance 
of about 33 feet. upon coming to the track, he could see beyond the dépôt, a 
distance of some 20 rods. (3) If at any time after the train passed the dépôt 
the plaintiff had looked in that direction he would hâve seen it, and If not 
then too near the train for escape, by stopping his horse he could hâve avoided 
the accident and in jury. That thèse facts, standing alone, show contrfoutory 
négligence on the part of plaintiff, is too plain to admit of doubt «r argu- 
ment. 

But there is évidence tending to esiablish other facts, and thèse, 
for the purposes of this motion, must be taken as established. Being 
so regarded, the plaintiff claims that they authorize a verdict in his 
favor notwithstandiBg the facts and circumstances above enumerated. 
Thèse latter facts are as foUows : 

(1) The train was not a regularone, and no train was due at the time of the 
accident. (2) The train was moving at. an unusual and dangerous rate of 
speed. (3) The train did not stop at the dépôt as trains usually do, but not 
always. (4) There was no signal by blowing the whistle or ringing the bell 
after the train passed the dépôt. 

Of course, thèse facts are not found, but they are assumed to be 
found for the purposes of this motion, because anything, if there is any 
testimony tending to establish it, must be taken as established upon a 
motion of this character. Thèse iacts, if established, would clearly 
show négligence on the part of the défendant, and I therefore assume, 
for the purposes of this motion, that such négligence is established. 
This however, does not of itself necessarily authorize a verdict for the 
plaintiff. If there was mutual fault — if both plaintiff and défendant 
were guilty of négligence — then, unlessthe défendant acted wantonly, 
there can be no recovery. Both parties were bound to exercise such 
care as under ordinary circumstances would avoid dangjerj'Such care: 
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as men of common prudence would ordinarily use under the circum- 
stances. The degree of care raquiredi in such cases dépends upon the 
danger. As there is neoessadly great danger in crossing a railroad 
track where trains are liable to pass at any time, great care is de- 
manded alike of the engineer in charge of the locomotive and of the 
trayeler upon the highway. . Both hâve the right to pass, and their 
rights, duties, and obligations are mutual and reciprooal, and the same 
degree of care is required of each, The wh oie law of the case may 
be summed up in thèse words, taken from the opinion in the case, of 
Continental Improvetnent Go. v. Stead, 95 U. S. 165: "Both parties 
are charged with the mutual duty of keeping a careful lookout for 
danger ; and tha degree of diligence to be exercised on either side is 
suoh as a prudent man would exercise under the circumstances of the 
case in endeavoring fairly tp pejifôrm his duty." If neither party 
keeps acaireful lookout for danger, and an accident and injury ensue, 
there is no cause for action. Do the facts relied upon by plaintiff 
excuse Mm from the duty of looking out for danger by looking towards 
the dépôt for a coming train before driving onto the track ? If not, 
do théy show that by defendant's négligence the plaintiff was dis- 
abled from preventing the accident by ordinary prudence ? It was a 
spécial and not a regular train. This fact may be considered as 
bearingupon the degree of carè and caution required of plaintiff; but 
I am unable to hold that it excuses him from the duty of looking out 
for a coming train. It is comœon information that spécial trains are 
frequently run over ail important Unes of' railroad, and no case has 
gone eo far as to hold that a traveler crossing a railroad track is only 
bound to look out for regular trains in cases where there is nothing to 
obstruct the view. 

I assume that the train was moving at an unusual and dangerous 
rate of speed. This, very clearly, did not relieve the plaintiff from 
the duty of looking out, but it présents the question whether he had 
time af ter he could, bave seen the train, by looking, to hâve avoided 
the accident by ordinary prudence. Of this I will speak hereafter. 
The train did not stop at the dépôt. The proof is that trains usually 
stopped there, but that they sometimes passed without stopping. 
This fact could only avail the plaintiff upon the theory that he heard 
the whistLe announcing the approach of the train, and, supposing it 
would stop at the dépôt, did not look to ses whether it did so or not ; 
and I must say that I see no other theory on which the accident can 
be explained besides that. If such was the fact, the plaintiff was 
plainly négligent, for thèse reasons : 
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(1) He could not reasonably assume that the train would certainly stop at 
the dépôt, since that was not the invariable rule. (2) Being warned that a 
train was approaching, and thus put upon his guard, there was the most co- 
geut reason for looking out, and it was heedlessness to neglect to do so. 

A more difficult question is presented by the fact, which I assume 
is true, that no warning, by ringing the bell or blowing the whistle, 
was given of the approach of the train to the crossing. 

Counsel for plaintiff insist that the neglect of the engineer to sound 
the whistle or ring the bell on nearing the crossing relieved the plain- 
tiff from the necessity of looking for the coming train before attempt- 
ing to cross, and he bas cited some authorities to sustain this view. 
If this were an open question in the fédéral courts I should feel bound 
to consider it very caref ully, as it is certainly one of importance, both 
to the railroad companies and the public. But in my judgment the 
question is settled adversely to the plaintiff by the décisions of the 
suprême court of the United States, by which I am, of course, bound. 
In the case of the Continental Improvement Co. v. Stead, supra, the 
suprême court say : 

"On the other hand, those who are crossing a railroad traçk'ajre bound to 
exercise ordinary care and diligence toascertain whether a train is approach- 
ing. ïliey hâve, indeed, the greatest incentive to caution, for their lives are 
iii imminent danger if a collision happens ; and hence it will not be presumed 
without évidence that they do not exercise proper care in a particular case. 
But, notwithstanding the hazard, the inflrmity of the human mind in ordinary 
meii is such that they often do manifest a degree of négligence and temerity 
entirely inconsistent with the care and prudence which is required of them ; 
such, namely, as an ordinarily prudent man would exercise under the ciroum- 
stanees. When such is the case they cannot obtain réparation for their in- 
juries, even though the railroad company be in fault. They are tïie authors 
of their own misfortunes." 

In the case of the Railroad Co. v. Houston, 95 U. S. 697, this pré- 
cise question was considered. It is true that in that case the person 
killed was crossing the track a short distance away from the public 
crossing, (about 70 feet from the public crossing, as the court 
find,) but it was conceded in the case that she was crossing on the 
public highway, and so the court considered the case in both aspects, 
and they distinctly say, assuming that she was not crossing on a 
highway, that the failure of the engineer to sound the whistle or 
ring the bell, if such were the fact, did not relieve the deceased 
from taking ordinary précautions for her safety. And the court fur- 
ther say that "négligence of the company's employés in thèse particu- 
Jars" — that is, in regard to the sounding of the whistle or the ringing 
of the bel! — /.! 
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" Was no excuse for négligence on her part. Slie was bound to listen and to 
look, before attempting to cross the railroad track, in order to avoid an ap- 
proaching train, and not to walk carelessly into a place of possible danger. 
Had she used her sensés she could not hâve failed both to hear and to see the 
train which was coming. If she oinitted to use tlieui and walked thought- 
lessly upon the track, she was guilty of culpable négligence and so far con- 
tributed to her injuries as to deprive her of any right to complain of others. 
If, using them, she saw the train coming, and yet undertook to cross the track, 
instead of waiting for the train to pass, and was injured, the conséquences of 
her mistake and temerity cannot be cast upon the défendants." 

Upon the authority of thèse cases I am bound to hold that the fail- 
ure of the engineer to give the oustomary signais of the approach of 
the train did not relieve the plaintiff from the duty of looking back 
at least as far as the dépôt before going upon the track. This brings 
me to the only remaining question in the case : Was the velocity of 
the train so great that if the plaintiff had used ordinary care and 
caution he would hâve been unable to prevent the accident ? Ordi- 
nary prudence required the plaintiff to look for a coming train before 
proceeding so near the track as to be unable to prevent a collision. If 
one drives bis horse so near the track as to be in danger from a pass- 
ing train, he cannot excuse himself upon the ground that he was un- 
able, after looking, to escape unhurt. He must look out in time to 
avoid a train, if one is approaching, provided always that there is a 
clear view, so that he is not deprived of the means of looking. But 
it is said that he could not see the approaching train beyond the de- 
pot unless he looked at a distance of 32 feet from the crossing. 
This is true ; but the distance to the dépôt was 70 roda, and, even 
if the train was moving at the extraordinary speed of 50 miles 
an hour, it must bave passed the dépôt when the plaintiff was at 
least 100 feet from the crossing, While a train running at 50 miles 
an hour is traveling 70 rods, a horse, even if walking, would travel at 
least 100 feet. It is highly improbable either that the train was 
moving at that speed, or that the horse, on a severely cold day, 
would move at a slow pace. But, giving the plaintiff the benefit 
of every doubt, it remains manifestly true that the plaintiff, when 
within 100 feet of the crossing, might hâve seen the train coming 
from the dépôt, and might bave avoided the accident Ijy stopping 
until it passed by. 

It is of the utmost importance that the rules of law governing this 
question of négligence on the part of employés of railroads, as well as 
on the part of the traveling public, should be thoroughly understood 
and rigidly enforced. Pailroada are being rapidly conatructed m 
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every direction; they necessarily intersectthecommon highways at 
numerous points. The raies of law to which I hâve referred, requir- 
ing equal care and caution on the part of those who run railroad 
trains and those who travel the highways, if obeyed, will prevent ac- 
cidents. We must hold ail parties to its strict observance. Because 
this, in my judgment, is a case in which those rules were disregarded 
by the plaintiff, I am constrained to hold that he cannot recover, and 
therefore sustain the pending motion, I am the better satisfied with 
this ruling, because the case would, I présume, go to the suprême 
court, and upon the record thus made up the plaintiff can take excep- 
tions, and hâve the questions upon which he relies fully and fairly 
presented to that tribunal. 



HoBABT, Eeceiver, etc., v. Johnson. 

{Circuit Court, S. D. New York. June 30, 1881.) 

1. National Banks — Act of 1864, } 12— Nattjbb of Shabeholdbk's Liabilitt. 

The liability which shareholders in national banks incur under section 12 
of the act of 1864, which provides for a liability " to the extent of the amount 
of their stock therein, at the par value thereof, in addition to the amount 
invested in such shares," is that of prineipals, not of sureties. 

2. Nature of Liability of Shaeeholders in National Banks— Rbv. St. New 

Jbksbt, (1874,) p. 469, { 5— Mabkibd Wonen. 

Such a liability is not one on a " promise to pay the debt, or answer for the 
default or liability, of any other person," within the meaning of the proviso 
to section 5 of the Revised Statutes of New Jersey of 1874, p. 469. 

3. ESTOPPEL. 

On the principle of estoppel, one cannot take advantage of certain statutor; 
provisions without incurring thereby the attendant liabilities. 

John II. Knox, for plaintiff. 

Joseph H. Choate, for défendant. 

Blatchfobd, C. J. The complaint allèges that the First National 
Bank of Newark, located in Newark, New Jersey, was duly organized 
as a bank under the act of June 3, 1864, (13 St. at Large, 99;) that 
on the fourteenth of June, 1880, it became insolvent; that the plain- 
tiff was appointed its receiver; that its assets were insufficient to pay 
its debts; that the comptroller of the currency, under section 12 of 
said act, has ordered and made an assessment on the shareholders of 
said bank, "equally and ratably, to the amount of 100 per centum 
of the par value of the shares of the capital stock of the said associa- 
tion beld or owned by them, respectively, at the time of its failure or 
suspension," and has ordered the plaintiff to institute suits to enforco 
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'againet estch shareholder his personal liability, as such, to said ex- 
tent; that the defeadant -was, at the time of said suspension and 
failure of said bank, a shareholder of its capital stock to the amount 
of 1^ shares, of the par value of $100 per sharé, and held, or was 
entitled to hold, in her possession or control, the usual stock cer- 
tiflcate as such shareholder; and that, therefore, the défendant is 
liable to the plaintiff for $1,200, with interest from July 14, 1880, 
the date of the order ôf assessment. 

The défendant has put in an answer to the complaint. One of the 
separate defences set up in the answer is that the défendant, in De- 
cember, 1852, becamé and ever since has been, and still is, the wife 
of Henry W. Johnson, who, at the time of the commencement of this 
action, was, and stiU is, a résident and citizen of the state of New York; 
that the said 12 shares were purchased by her, through her duly-con 
stituted agent, in the state of New Jersey, while she was such married 
woman, and the certificate therefor was delivered to her said agent 
within that state ; and that shé never became or was the owner of any 
of the shares of the said bank otherwise than in the manner above 
stated. Tô that defence the plaintiff demurs, on the ground that it 
is insufficient in la-yp; upon the face thereof . 

It is provided by seMion 12 of said act of 1864 — 

" That the capital stock of any association f ormed under this act siiall be 
divided into shares of $100 each, and be deemed personal property and trans- 
férable on the bocks of the association in such manner as may be prescribed 
in the by-laws or articles of association; and every person becoming a share- 
holder by such transfer shall, in proportion to his shares, suceeed to ail the 
rights and liabilities of tfae prior holder of such shares. * * * The 
shareholders of each association formed under the provisions of this act * 
* * shall he held individnally responsible, equally and ratably, and not one 
for another, for ail eontracts, debts, and engagements of such association, to 
the extent of the amount of their stock, therein, at the par value thereof, in 
addition to the amount invested in such shares." 

It is provided by the act of the législature of the state of New 
Jersey, approved MarCh 27, 1874, (Eev. St. New Jersey of 1874, p. 
469, §5,)— 

'iThat any married wOraan shall, after thp passing of this act, hâve the right 
to bind herself by contract in the same manner and to the same extent as 
though she were uumarried, and which eontracts shall be légal and obligatory, 
and may be enforce.l.at law or in equity by or against such married woman, 
in her own name. apart from her husband: provided, that nothing herein shall 
énable such married woman to become an accommodation indorser, guarantor. 
or surety, nor shall she be liable on any promise to pay the debt, or answer 
for the default or liability, of any otlier person." 
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It is admitted that this New Jersey statute took effect before the 
défendant became the owner of the shareS' in question, although the 
date when she became sueh owner is not set forth in the answer. It 
is contended for the défendant that the liability created by the act 
of çongress is in the nature of a liability of suretyship, and that 
this suit is one to enforce a promise or undertaking to pay the 
debt of another, and is, therefore, within the proviso of the New 
Jersey statute, and à recovery cannot be had against the défendant 
on Buch promise. This view does not appear to be tenable. ïhe 
contract made by the shareholder is entered into by the act of be- 
coming a shareholder. Every creditor of the bank, becoming such, 
becomes, eo instante, a creditor of the shareholder in respect to the 
liability in question. The shareholder becomes thereby a principal 
debtor. The debt of the bank is his debt at the instant of its créa- 
tion, and the debt of the bank is referred to ûnly as a measure of the 
debt of the shareholder. It is true that the payment of the debt of 
the bank by the bank extinguishes the debt of the shareholder ; but 
the idea of guaranty or suretyship, or of a promise to pay the debt 
or answer for the liability of anotKier, is altogether destroyeoi by the 
fact that the debt of the bank is incurred for the benefit of the share- 
holders exclus! vely, and is thus the debt of the shareholder as a 
principal. The shareholder bas no remedy over against the bànk or 
against his co-stockholders. This inhérent idea of guaranty or sure- 
tyship is wanting. As the case is not within the proviso of the New 
Jersey statute, that statute makes the défendant liable on her con- 
tract. 

Moreover, it must be assumed, either that the défendant had a 
separate estate, or contracted with a view to create, by owning the 
stock, a separate estate. . In either view the contract w:as for 'her 
benefit, as the holder of a separate estate. Under such circumstances, 
by way of estoppel, she will not be allowed to claim and enjoy, as 
regards the bank and creditors, and her oo-shareholders, thé benefit 
of her position as a shareholder and then i^epudiate the statutory 
obligation attached to it. Mrs. Mathewman's Case, L. H. 3 Eq. 
Cases, 781; In re The lieciprocity Bank, 22 N. Y. 9; Nat. Bànk v. 
Case, 99 U. S. 628. 

There must be judgment for the plaintiff on the demurrer. 
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United States v. Gbiswold and others. 
{Circuit Court, D. Oregon. August 12, 1881.) 

1. Pkioritt of thb United States 

Section 3466 (1 St. 515, 676) of the Revised Statutes does not give the United 
States a lien upon its debtor's property, but only a right to priority of payment 
eut of the same in certain cases, one of which is wliere a debtor not Iiaving 
sufflcient property to pay ail his debts makes a voluntary assignment thereof. 

2. Same-Asbignment. 

A debtor of the United States may assign his property, within the meaning of 
this statute, by meana of judgments confessed in favor of varions personà for 
amounts equal in the aggregate to the value thereof, and the priority of the 
United States will thereupon attach to the property and prevail againat said 
jiidgments, but subjectto ail prior valid liens thereon. 

3. FEAUDULENT CONVETASCE. 

G. beinsc liable to the United States, in a sum more than efitual to the value 
of his property, for money fraudulently obtained from the treasury, aaked L. 
& B. to loan him $10,000 on his note and mortgage, then exhibited, which 
they declined, but let him hâve $3,500 on the same, with a crédit indorsed on 
the note of $6,500, and reoorded the mortgage for the full amount. Held, that 
upon the faots the mortgagees did not take the mortgage in excess of the loan 
for the purpose of aiding the mortgagor to hinder, delay, or def raud the United 
States, and tksref ore it was not fraudulent as to them. 

4. BAME SlTBJBCT. 

When a conveyance about which there is a suspicion of f raud will be allowed 
to stand as a security for the sum actually paid or advanced upon it. 

5. Attornbts' Pbe. 

An unconditional fee of $10,000, secured by a mortgage on real property, for 
the services of a flrm of three attorneys in defending an action in the district 
court involving a claim of $143,000 for damages and forfeitures under sections 
3490 and 5438 of the Revised Statutes, and the character of the défendant, in 
which there were three jury trials concerning transactions scattered through a 
quarter of a century, and extending from the Atlantic to the Pacific, and one 
writ of error to the circuit court, and a final judgment against the défendant for 
$38,049, is not unreasonable, and furnishes no évidence that the mortgage was 
made for a sum larger than that agreed to be paid, for the purpose of hindering, 
delaying, or defrauding the ereditors of the mortgagor, or in trust that a por- 
tion of the amount might be refunded to him. 

6. Pkioritt of thb United States— How Assbetbd. 

A sale of property of a debtor of the United States, made upon a decree or 
judgment given after the right of priority of the latter attached,disregarded, 
and the matter referred to the masterto take an account of the sums due on the 
valid liens thereon, and sell the property free from them and distribute the pro- 
ceeds accordingly. 

In Equity. 

Addison C. O'ihhs, for plaintiff. 

C. JB. Bellinger, for défendants. 

(Valter W. Thayer, for défendants Ladd & Bush and Alberts. 



UNITED STATES V. GRISWOLD. 497 

H. Y. Thompson and George H. Darham in propria persona and 
for the défendant Hill. 

Before Sawyer, G. J., and Dbady, D. J. 

Deady, D. j. On August 29, 1879, the plaintiff commenced a suit 
against William C. and Jane 0. Griswold and others, the défendants 
herein, which, upon a demurrer for multifariousness, was dismissed 
as to said Jane 0., and the plaintiff allowed to file an amended bill 
against the remainder of the défendants, which was done on January 
9, 1880. From the amended bill it appears that on and prior to 
May 27, 1877, the défendant William C. Griswold was the owner in fee 
of certain real property situated in Salem, Oregon, including block 18, 
known as "The Agricultural Works" and "Griswold's Water-works, " 
and lots 1, 2, 3, and 4, in block 36, with the water-pdwer and appur- 
tenances; lot S, in block 10; andthe west half of lots 1, 2, 3, and 4, in 
block 73; and that on said day the plaintiff, by B. P. Dowel, inform- 
ant, commenced an action in the U. S. district court for this district, 
under sections 3490 and 5438 of the Eev. St., against baid défendant, 
to recover about $17,000 wrongfully obtained by him on January 29, 
1874, from the treasury of the United States, by means of false 
vouchers and affidavits, together with the damages and forfeitures al- 
lowed therefor, as provided in said sections, amounting in ail, as 
claimed in the amended complaint, to the sum of $143,000 ; in which 
the plaintiff, on December 14, 1878, had a verdict for $35,228, and on 
January 11, 1879, obtained a judgment thereon for that amount, and 
$2,400 costs. 

On April 22, 1879, said judgment was, on error to this court, 
reversed, and the cause remanded for a new trial, in which the plain- 
tiff.on July 30, 1879, had judgment again for $35,228, and $2,821.60 
costs, which was on the same day duly docketed in the lien docket of 
this court, and became and is a lien upon the real property of said 
défendant in Oregon. Afterwards an exécution issued to enforce 
said judgment, which was levied by the marshal of the district upon 
the real property aforesaid, and upon certain other property of the 
défendant Griswold situate in Salem, from the sale of which last 
mentioned the sum of $174 was realized, and the writ returned, 
on November 17, 1879, "no other property found in this district," 
and the remainder of said judgment is still unsatisfied. On June 
11, 1877, said Griswold borrowed of the défendants William S. Ladd 
and Asahel Bush the sum of $3,500, to secure the payment of which, 
•with interest, he gave them a mortgage on said block 18 for the sum 
v.8,no.7— 32 
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of $10,000, bearing date June 4, 18T7; and on June 4, 1878, said 
Griswold mortgaged said blook 18, and said lots 1, 2, 3, and 4, in 
block 36, with the water-power and appurtenances, to the défendants 
W. Laîr Hill, George H. Durham, and H. Y. Thompson, to secure the 
payment tothemof his note for $10,000, given as a fee for defending 
the action aforesaid against him. On December 18, 1878, Griswold 
mortgaged said lot 8, in block 10, to Ladd & Bush, to secare the pay- 
ment to them of a debt of $306.25, with interest thereon. 

On January 6, 1879, Griswold voluntarily appeared and confessed 
judgments in the county court of Marion county in favor of Ladd 
<fe Bush for $348.82, and the défendants A. Kelly, Thomas A. 
Mauzy, W. G. Woodworth, William H. Watkinds, Benjamin Hay- 
den, William H. Holmes, and James W. Nesmith for the aggregate 
sum of $3,223.13. On January 7, 1879, Hill, Durham, and Thomp- 
son commenoed a suit in the circuit court for the county of 
Marion to foreclose their mortgage, and made the défendant Gris- 
wold and L. & B., and the other persons to whom judgments were 
confessed as aforesaid, défendants ; in which, on February 11, 1879, 
there was a decree given that L. & B. recover of the défendant 
Griswold the sum of $3,816.16, and H., D., and T. the suni of 
$9,365.42, the balance due on Griswold's note, and that the premises 
described in the mortgages be sold tôisatisfy the same and costs; in 
pursuance of which they were sold by the sheriff to the défendant 
Hill, on March 22, 1879, for the sum of $13,500. On February 22, 
1879, said lot 8 was sold to the défendant Burnett for the sum of 
$368, upon an exécution issued out of said county court upon the 
judgment therein, aforesaid, in favor of L. & B. ; and afterwards 
said L. & B. foreclosed their mortgage upon, said lot 8, making the 
défendants Griswold and Burnett parties défendant to the suit 
therefor, and, uponprocess issued upon the decree therein given 
for said L. & B. for $374.37, said lot 8 'and the west half of said 
lots 1, 2, 3, and 4, in block 73, were sold to said Bush for $388.94. 

During the years 1878-9 Griswold purchased varions "Oregon In- 
dian war claims, and other government debts and claims, and to cbn- 
ceal them from the plaintiff" took the assignments thereof to his 
nephew, the défendant Edward Chamberlain, and the défendant J. 
H. Alberts, for which the latter, on November 29, 1879, gave his note 
to said Griswold for $1,677. 

The bill also allèges that the_ mortgage to L. & B. for $10,000 was 
given and received in so much iarger a sum than the real indebted- 
ness of Griswold to L. & B., to enable him to hinder and delay the 
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plaintifE in the collection of its debt : that the mortgage to H., D., and 
T. for $10,000 was given and received in a much larger sum than 
was ever actually agreed to be paid sâid H., D., and T. for their légal 
services, or than they were worth, with the like intent, and that 
$3,000 was ample compensation for such services; that the judg- 
ments confessed as aforesaid by said Griswold were given and re- 
ceived on "fictitious and trumped-up accounts," with the like intent 
tohinder and delay the plaintiff; that ail said mortgages, judgments, 
and assignments were given, confessed, taken, and received with the 
intent to defraud the plaintiff out of the debt for which it obtained 
judgment as aforesaid, and to defeat its priority, as provided for in 
section 3466 of the Eetised Statutes; and that Griswold was insolv- 
ent at the several dates thereof, and intended thereby to assign ail 
his property before the plaintiff could obtain a judgment in said 
action in the district court, of which the défendants, each and ail, had 
notice at and before the taking of said mortgages, judgments, and 
assignments. The prayer of the bill is that the promises aforesaid 
be sold on the decree of tbis court free from the effect of said mort- 
gages and judgments, and that an account be taken of the rents and 
profits thereof received by the défendants, and that the proceeds of 
such sale and account be first applied to the satisfaction of the plain- 
tiff 's judgment. 

AU the défendants except L. & B., in whose favor judgments were 
confessed, as aforesaid, and also the défendant Chamberlain, answered 
the bill, disclaiming any interest or right in or to the property in 
question, and consenting that it might be applied upon the plaintiff's 
judgment, and as to them the bill was dismissed, they paying the 
costs of their being made défendants. The défendant Griswold did 
not answer, and the bill was taken against hi.m for confessed. The 
défendants L. & B., Alberts, and Burnett answered on February 28, 
1880, jointly, and the défendants H., D., and T. on April 26, 1880- 
and the cause was heard upon the amended bill, the answers thereto^ 
and the replications and évidence. 

The défendants, by their answers, admit the fact of the making of 
the several mortgages and the confessing of the several judgments 
by Griswold, and the commencement, progress, and resuit of the 
action of the United States v. Griswold, as alleged in the amended 
bill, but severally allège that the mortgages given to them were 
given and received in good faith for the purpose of securing an 
aetual indebtedness to L. & B. of $3,500, and to H., D., and T. of 
$10,000, upon which $500 was afterwards paidj; that the judgment 
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in favcr of said L. & B. was obtained in good faith for money then 
due them; that the assigment of "Oregon Indian war claims" to the 
défendant Âlberts was made and received in good faith, and that such 
claims were purchased and paid for by said Alberts for his own benefit, 
and without any intention to defraud the United States; and that 
said Griswold was not insolvent at the date of said mortgages, and 
the same did not amount to an assignaient of his property. 

From the évidence it satisfactorily appears that the judgments 
confessed in the county court on January 6, 1879, in favor of Kelly 
and others, were procured and confessed by Griswold with the intent 
and for the purpose of delaying and hindering the plaintiff in the 
collection of its debt or claim against Griswold, and with the intent 
to defeat the priority of the United States as established in section 
3466 of the Eevised Statutes, (1 St. 515, 676,) which reads: 

" "Whenever any person indebted to the United States is insolvent, or when- 
ever the estate of any deceased debtor, in the hands of the executors or ad- 
ministrators, is insuflacient to pay ail the debta due from the deceased, the 
debts of the United States shall be first satisfied; and the priority hereby estab- 
lished shall extend as well to cases in which a debtor, not having sufiScient 
property to pay ail his debts, malses a voluntary assignment thereof, or in 
which the estate and efifects of an absconding, concealed, or absent debtor are 
attached by process of law, as to cases in which an act of bankruptcy is com- 
mitted." 

It also appears that Griswold, on December 31, 1868, filed his péti- 
tion in bankruptcy in the eastern district of New York, upon which 
he was adjudged a bankrupt, and on November 15, 1869, was dis- 
charged from his debts upon a settlement or compromise with his 
principal creditors in which he paid them about 33J per centum of 
his indebtedness ; and that at the making of the mortgages to L. & 
B. and H., D., and T., his property subject to exécution, not includ- 
ing a portion of block 47, called the "Griswold Block," and block 38 
in the town of Salem, and conveycd to James M. Adams by Griswold 
and wife on December 21, 1867, was worth not to exceed $25,000. 

Assuming, then, that the mortgages to the défendants L. & B. and 
H., D., and T. are valid, thèse judgments, when docketed, operated 
to transfer to the creditors therein substantially ail the property, 
ostensibly owned by Griswold, remaining after their satisfaction ; and 
if they can be considered as an "assignment," within the meaning of 
the statute, the priority of the plaintiff took effect from the date of 
such judgments, and as to ail the property upon which they were a 
lien, subject to the prior valid liens of third persons. 

It is well settled that section 3466 of the Eevised Statutes does not 
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give the United States a lien, but only a priority of payment out of 
the property or assets of its insolvent debtor, after it has passed by a 
voluntary assignment, or by opération of law, to a third person for the 
benefit of creditors or with the intent to defeat such priority. 

By the statute, this priority only takes eSeot in four classes of 
cases : 

(1) The death o£ a debtor without sufflcîent assets to pay his debts; (2) 
bankruptcy or insolvency manifested by some act pursuant to law ; (3) a vol- 
untary assignment by an insolvent debtor of ail his property to pay his debts; 
(4) the attachment of the property of an absent, concealed, or absconding 
debtor. U. 8. v. Fisher, 2 Cranch, 390; Conrad v. Atlantic Ins. Go. 1 Pet. 
438; Btmion v. F. B. of D. 12 Pet. 133; U. 8. v. McLellan, 3 Sumn. 350; U. 
8. v. Canal Bank, S Story, 81; 1 Kent, 247; Conk. Treat. 722. 

Mère inability to pay, or a sale or a mortgage of a part of the debt- 
or' s property, is not sufficient to set the statu te in motion; but the 
insolvency, if not established by légal prooeedings resulting in the 
appointment of an officiai assignée, must be accompanied by a volun- 
tary asBignment of substantially ail the debtor' s property. So long 
as it remains in his own hands, any partial sale, transfer, or pledge of it 
does not bring the case within this statute. Nor is a sale or mort- 
gage for a présent considération, and not on account of a pre-existing 
debt or obligation, an assignment, technically speaking, or within the 
spirit or meaning of the statute, which contemplâtes that the debtor 
shall thereby divest himself of his property for the benefit of one or 
more of his creditors. An assignment implies the relation of debtor 
and creditor between the assignor and those to be benefited thereby, 
and that the considération therefor is an existing debt or liability. 
Bur. on Assignm. §§ 3, 4. 

But an assignment may be made within the statute by one or 
more instruments to one or more persons at différent dates, provided 
the circumstances warrant the conclusion that they are ail the resuit 
of a pre-existing purpose to assign the insolvent's property for the 
benefit of his creditors. Downing v. Kintzing, 2 S. & E. 326. So 
far as this case is concerned, the question of Griswold's insolvency 
is not aSected by the fact that he was adjudged a bankrupt in 1868, 
as the United States was not then his creditor; and even admitting, 
as the plaintiff claims, that his discharge was fraudulently obtained, 
still it is a valid and binding diseharge from the debts then owing by 
him, until set aside or annulled in a suit brought for that purpose, in 
the court where it was granted, by an injured creditor or the officiai 
Jassignee. Section 5120, Kev. St.; Nicholas v. Murray, 5 Sawy. 323. 
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But apart from this, -when Gri3wold confessed the judgments to Kelly 
and othera for f 3,571.95i he was doubtlôss insolvent, and intended 
thereby to prevent the United States from eollecting the claim for 
which it had just obtained a verdict. His whole property, so far as 
appears, even if unencumbered, was not sufficient to paj*^ this one 
debt. Nor is it material, in this connection, whether sueh insolvency 
was known or believed by third persons or not. The fact that the 
United States had a valid claim against Griswold for $35.228 since 
January 29, 1874, bas been eonclusi'sfely established by the judgment 
of the district court. 

But, as ail claim under thèse judgments has been formally aban- 
doned by the creditors therein, except that of L. & B., it is only 
necessary to consider the effect of this conclusion as to the latter. 
Thèse judgments being in effect a voluntary assignment by an insolv- 
ent debtor, the, right of the United States to a priority of payment 
out of ail his property, subject to ail valid liens and encumbrances 
thereon, attached at once. 

Under the law of the state a judgment, when doeketed, is a lien 
upon the debtor 's property, similar to that of a mortgage, and is in 
effect a convenient method of transferring such property to the judg- 
ment creditors. Catlin v. Hoffman, 2 Sawy. 491. 

The sale, theréfore, of lot 8, in block 10, and the west half of lots 
1, 2, 3, and 4, in block 73, by L. & B., upon their exécution to en- 
force said judgment and the one to enforce the personal deeree in 
the suit to foreclose the mortgage of December 18, 1878, on said lot 
8, was made subject to the prior right of the United States, and, so 
far as it interfères with the assertion of such right, must be set aside 
and the property resold upon the exécution of the plaintiff, uniess L. 
& B. aocount to the plaintiff for the value thereof, whioh the évidence 
tends to show is about 1 1,600, together with the rents and profits 
thereof, less the amount of their mortgage for $306.25, with interest. 

As to the mortgage of L. & B. on block 18, dated June 4, 1877, 
thèse additional facts appear: Griswold was then insolvent, the debt 
which he owed the United States being greater in amount than the 
value of ail the property elaimed by him or in his name, but the 
défendants, althougb aware of the fact that the plaintiff had com- 
menced the action against him to recover this debt, were not other- 
wise informed on the subject. It appears that on or about June 4, 
1877, Griswold presented a note and mortgage upon block 18 for 
$10,000, payable, with interest at 1 per centum per month, in seven 
months, at the bank of L. & B. in Salem, and asked for a loan of 
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that amount on that security.. Mr, Bush, to whom the matter was 
referred by tke cashier, declined the offer on account of the amount, 
"but after some negotiation and delay of some days, not extending 
beyond June llth, he directed the latter tolet Griswold hâve $3,500 ; 
and because the latter did not wish, as he said, to incur the trouble 
and expense of making a new note and mortgage, it was arranged 
between them to use the one already prepared, by indorsing on the 
note a crédit of even date therewith of $6,600, but leaving the mort- 
gage as it was for the fuU amount, in which condition it was reeorded 
and remained. It is probable that Griswold intended to use the 
excéss of this mortgage over the sum really secured by it, to ward off 
the plaintiff's claim, which he knew to be just and then in suit; but 
there is no évidence to warrant the conclusion that L. & B. had any 
object, in taking the note and mortgage as they did, but to secure 
their loan in a manner to accommodate Griswold, or that they knew 
or had reason to believô that he had any ulterior purpose in the mat- 
ter. 

This mortgage is not affected by section 3466, supra, giving the 
United States a priority, because Griswold was; not then legally a 
bankrupt or insolvent; and, although ùnable to pay bis debts, and 
therefore in fact insolvent, the conveyance did not amount to or pré- 
tend to be a voluntary assignment of ail his property for the benefit 
of his creditors, but only a security for an ordinary loan that would 
not even constitute an act of bahkrnptcy under the bankrupt law. If 
it is invalid at ail, it is because it is contrary to the statute of frauds, 
(Or. LawB, 523, § 51,) which is substantially a copy of 13 Eliz. c. 5, 
and provides, among other things, that every . conveyance of any 
estate or interest in lands, "made with inteht to hinder, delay, or 
defraud creditors of their lawful suits, damages, forfaitures, debts, or 
demands, * * * as against the person so hindered, delayed, or 
defrauded, shall be void." 

The "question of fraudulent intent" is made by the statute "a 
question of fact and not of law ;" and "the fraudulent intent" of a 
grantor is not to affect the title of "a purehàser for a valuable con- 
sidération," without notice of such intent. Or. Laws, supra, §§ 54 
and 55. 

The false statement of the considération for the mortgage is a 
badge of fraud, but not eonclusive évidence of it. Bump. on F. C. 
33, 42. And in this oaïe the explanation of how it came to be and 
remain in the mortgage is satisfaçtory, so far as. thé mortgagees are 
«oncemed; at least, we do not feel warranted in coming to the con- 
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clusion, from this circumstance alone, that the mortgage was under- 
stood to be fraudaient as to the excess of |3,500, so far as they are 
concerned. 

But when H., D., and T, soughl to foreelose their mortgage on the 
same property, and made L. & B. défendants in their suit, the latter 
answered, setting up the lien of their judgment in the county court 
for $348.82, and also alleged that they had a mortgage on the prop- 
erty for $10,000, whieh was then "in full force." The bill allèges 
that this answer was made with intent "to defraud" the plaintiff out 
of its debt by making it appear that L. & B. had a mortgage to secure 
an actual indebtedness of $10,000, insteadof one for only $3^500. It 
may be admitted that the allégation in the answer is literally trne— 
that the mortgage was "in full force" — but, nevertheless, itiwas cal- 
culated to make a false impression. It may hâve been "in full force" 
as a security for $3,500, oir because it was uncaneeUed or not satis- 
fied, but not otherwise ; . for in f act almost two-thirds of it was ficti- 
tious from the beginning, and so far never had any force. But this 
circumstance of itself eannot impair the validity of the mortgage, if 
it was otherwise valid. It is only material, in this connection, as the 
subséquent act or conduct of one of the parties to the transaction, 
that may serve to throw light upon the purpose and intent with which 
it was orjginally made and received. But when it is considéred that 
there is no other act or déclaration of the mortgagees that can be 
construed into an assertion or claim that this mortgage was in "force" 
otherwise than as security for the amount really loaned upon it — 
$3,500 — and that in the suit in which this answer was made L. & B. 
only claimed and took a decree, February 11, 1879, for the sum ac- 
tually due them, — $3,816.16, — wedo not think this answer is sufficient 
to characterize the original transaction as fraudulent on their part. 
But admitting that the circumstances of the false statement of the 
considération in the niortgage, and the claim in the answer that ii 
was then "in full force, "are suspicions, and not satisfactorily explained 
by the mortgagees, still we think it a case within the rule laid down 
in Boyi v. Suydam, 1 John, Ch. 478, in which it was held by Chan- 
cellor Kent that — 

"When a deed is sought to be set aside as voluntary and fraudulent against 
creditors, and there is not sufficient évidence of fraud to induce the court to 
avoid it absolutely, but tliere are suspicions circumstances as to the adequacy 
of the considération and faimess of the transaction, the court will not set 
aside the conveyance altogether, but permit it to stand as a security for the 
sum actually paid." See Bump on T. G. 288, 
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The mortgage'is allowed to stand as a valid lien on the property 
for the amount loaned thereon, ^with interest, less the amount paid 
thereon by Griswold — $325.80 — and the priority of the United States 
must be enforced subject thereto. 

As to the mortgage of H., D., and T., to secure their fee of $10,- 
000, the évidence is satisfactoiy that the contract was made and the 
mortgage taken by them in good faith for the purpose claimed. It 
may be that Griswold was influenced in giving the mortgage *in this 
amount by the considération that he preferred to spend the prop- 
erty in litigation rather than allow it to be appropriated to pay what 
he owed the plaintiff . But there is no évidence in the case to sustain 
the allégation that this contract is tainted with a secret trust in f avor 
of Griswold or any one else. The conversation between Griswold 
and Thompson, to which John Young testiûes, wherein the latter 
said that, in some event, they would take the case up, and the former 
must pay them another $1,000, in addition to the $2,000 before 
agreed upon, is relied on as showing directly that the fee really 
agreed to be paid was much less than $10,000. But though it may 
be claimed from the gênerai drift of the witness' testimony that this 
conversation occurred after the, making of this contract and mort- 
gage, there is a circumstance stated in it which plainly shows that it 
took place during the first trial, and, of course, before they were 
made ; for Young states that after this conversation he saw Griswold 
on the street, who then told him "that the jury had disagreed ;" and 
as this only occurred on the first trial, and before the contract and 
mortgage were made, it follows that the conversation between Thomp- 
son and Griswold in no way conflicts with them. It is also insisted 
that the fee is extravagant, and grossly in excess of the ordinary com- 
pensation allowed and paid for similar services in this state ; and so 
much Bo, that the contract and mortgage ought to be considered and 
held fraudulent on that account for ail -in excess of $3,000. But the 
weight of the testimony does not support this conclusion. Besides, 
the services of the défendants having been rendered in the United 
States courts, the character and extent of them are well known to us. 
The case was a very extraordinary one in many respects, involv- 
ing a claim for $143,000, of which about $35,000 for damages and 
as much more for forfeitures was well founded in fact and law, be- 
sides very grave charges against the defendant's integrity. There 
were three jury trials — the first one resulting in a disagreement of 
the jury after being on 24 days; the second one occupied nine- 
teen days and the third one fifteen. There was a motion for a 
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new trial, after which the case was taken to tTie circuit and heard 
there on error. The préparation and trial of > the action covered a 
wide field of inquiry , and çontroversy, extending over a period of 
nearly a quarter of a century, and reaching from the Atlantic to the 
Pacific. The time^ iabor, an4 expense devoted to the defenee of the 
action by ail the members of the firm.was unusual, and nothing was 
spared or omitted by them to make it successful, The fee is admitted 
to be a' large one — probably the largest unconditional and secured 
one theh ever paid or promised in the state. But we do not think 
that there is any reasbn on' that aecount to conclude that the contract 
is fictitious or the mortgage fraudaient. On the contrary, we think 
the fee, under the circumstances, wàs reasonable and well earned. 

As to the allégation of the bill that the property covered by thèse 
mortgages was purchased with the money that the défendant Gris- 
wold had fraudulently obtained from the treasury of the plaintiff, 
the évidence tends strongly to establish the truth of it ; but there is 
no évidence that the mortgagèes in either of them had notice of this 
fact at the date thereof . 

The plaintiff is entitled to relief, and, to that end, a decree will be 
made to the effect that thé sale and conveyance of L. & B. of the west 
half of lots 1, 2, 3, and 4, in block 73, is declared void and annulled, 
80 that the plaintiff may sell the same, upon the exécution to enf orce its 
judgment, as though said sale and conveyance had never been made ; 
that the sale and conveyance to him (i. e., Burnett) of lot 8 in block 10, 
upon the exécution issued to enforce the judgment confessed by Gris- 
wold in their favor, is also declared void and annulled ; that the mort- 
gage given to said L. & B. upon said lot 8 and block 18 are declared 
valid as securities — the former for the sum of $306.25 and the latter 
for the sum of $3,500; that the mortgage to H., D., and T. upon said 
block 18, and lots 1, 2, 3, and 4, in block 36, is also declared valid as a 
security for $10,000; and thfCt, subject to the liens of thèse respect- 
ive mortgages, the plaintiff is entitled to a priority of payment out of 
the proceeds of the sale of said lot 8, block 18, and lots 1, 2, 3, and 
4, to secure which the case is referred to the master of this court to 
take and state an aecount between said mortgagèes and the plaintiff, 
crediting them with interest on their respective debts as per contract, 
and sums paid for taxes and repaira, if any, and charging them with 
the payments thereon, and the rents and profits received from the 
property, if any, and to sell said lots and blocks as upon exécution, 
and apply the proceeds (1) to the payment of the expenses of the 
référence; (2) to the payment of the debts secured by the several 
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mortgages thereon, according to their priority ; (3) to the payment of 
the plaintiff's taxable costs and'expenses in this suit, and the remain- 
der upon the judgment in the case of the United States v. Griswold, 
aforesaid. 

No proof having been made in the allégations of the bill concern- 
ing the défendant J. H. Alberts, the bill is dismissed as to him. . 



United States v. Vinson. 
IDUtriet Court, S. D. Michigan. May 16, 1881.) 

1. Intebnal Revenue — Rbv. 8t. f 3244 — Dbamirs m Tobacco. 

Bmployers who- buy tobacco and deal it out to their employés at cost, 
charging them with its cash cost when thus delivered, are subject to the spécial 
tax required to be paid, under section 3244 of the lîevised Statutes, by those 
" whose business it is to sell or offer for sale manufactured tobacco." 

An information was filed against Vinson, charging him with sell- 
ing and offering for sale manufactured tobacco without payment of 
the spécial tax required by law. Upon examination, défendant made 
the foUowing statement of facts, which the district attorney accepted, 
and the question was submitted to the court whether, upon sueh state 
of facts, a jury would be authorized to retum a verdict of guilty. 
The statement was that the défendant had a lumber camp in Isabella 
county; that he had about a dozen men at work; that he bought 
tobacco and paid for it, and took it into his camp, and gave it out to 
his men as they wanted it, charging them with the amount of cash 
that the tobacco cost him when it was delivered to the men ; that he 
charged them with cash instead of tobacco, the amount of cash 
charged from time to time for tobacco being the value of the tobacco 
delivered. 

Brown, D. J. That the payment of employés in tobacco, even at 
cost priée, is teehnically a sale, I hâve no doubt, since there is a pass- 
ing of property from a vendor to a vendee for a valuable considéra- 
tion, which is ail that is necessary to constitute a sale within the 
meaning of the law. If the considération were money it would be 
strictly a sale; if the tobacco were credited on account of labor, it 
would be an exchange of tobacco for labor, but a sale so far as the 
légal conséquences of the act in this connection are eoncerned. 

Whether, however, a transaction of this kind is within the spirit of 
the act requiring the payment of a spécial tax by one "whose business 
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it is to sell or offer for sale manufactured tobacco," (Kev. St. § 3244,) 
is a point open to considérable doubt. At first I was strongly iuclined 
to the opinion thàt it was not. Such appears to hâve beea tbe rul- 
ing of the internai revenue départaient, judging from a letter of the 
commissioner to the coUector at Savannah. 24 Int. Eev. fiecord, 
113. 

In conetruing doubtfal cases of this kind the possible conséquences 
to the government and to individuals oughfc to be borne in miud. The 
law being one for the raising of revenue, it ought to be construed 
liberally in favor of the government ; and dealers who carry ou the 
business and pay the proper spécial tax, ought to be protected, as far 
as possible, from the compétition of those who, paying no tax, en- 
croach upon their trade. While it qiay be a very con veulent arrange- 
ment for the employers of labor, whether farmers, lumbermen, or 
manufacturers, to supply their hands witli liquor and tobacco in lieu 
of money, and charge the cost of the same upon their pay-rolls, it 
will readily be seen that if this power be given to farmers aud lum- 
bermen employing a number of laborers, the same prineiple would 
apply to railway and manufacturing corporations, employing hun- 
dreds and even thousands, and the business of licensed dealers, who 
would otherwise supply tobacco to thèse men, be seriously injured, 

Upon the whole, I am disposed to hold that men who habitually 
deal out to their employés manufactured tobacco, even for their own 
accommodation, and at cost price, are subject to the spécial tax; and 
that upon the state of facts presented by this record the défendant 
might properly be convicted. 

I understand a similar ruling to hâve been made by Judge Brooks, 
of the eastern district of North Carolina ; and I am also authorized 
to say that the circuit judge concurs in this opinion. 
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Akbbioan Bell Téléphone Co. and others v. Spenoeb and others. 
(Circuit Court, D. Massachusetts. June 27, 1881.) 

1. Patent No. 174,465— Impkovbmbnts m Tei/Eskaphy— Téléphone— Validity 

— Infbeïgembnt. 

Letters patent No. 174,465, granted March 7, 1876, to Alexander Graham 
Bell, for unprovements in telegraphy, held valid as to its flfth clalm, "for 
a method and apparatus for transmitting vocal or other sounds telegraphically 
by causing électrical undulations similar in form to the vibrations of the air 
accompanying the vocal or other sounds," and infringed. 

2. Patent- CoMBiNATioK of Old Devices— Substitution of a New Eiement— 

Infbingbmbnt. 

If a patent is for a mare arrangement or combination of old devices to pro- 
duce a somewhat better resuit in a known art, the substitution of a new 
élément, not known at the date of the patent, may avoid inf ringement. 

3. DiscovBEBB op New Aet— Bboad Claim. 

The discpverer of a new art is entitled to the broadest claim for it which can 
be permitted in any case ; not to the abstract right to the art without regard to 
the means, but to ail means and processes whiCh he ha« both invented and 
claimed. 

4. Section 4922, Rbv. St., Consteubd— Costs. 

Section 4922, Rev. St., providing that where a patentée has claimed too much 
in any part of his patent, in a suit brought thereon, he shall not recover costs, 
does not mean that claims not in issue should be contestedfor the mère purpose 
of setthng the costs. 

6. Patent No. 174,465 — Téléphone— Anticipation— Infeingbmbnt. 

Bell's invention, consisting of the method and apparatus for transmitting 
vocal sounds by transferring to a wire undulatory électrical vibrations like 
those which the sounds hâve made in the air, and carrying them to a receiving 
instrument capable of echoing them, Jield, not antieipated by the invention of 
Reis, in Germany, in 1860, consisting of an apparatus for transmitting sounds 
by the use of membranes and électrodes, which was of no practical utility ; and 
infringed by défendants' method and apparatus, in which undulatory vibra- 
tions of electricity corresponding to those of the air are produced and trans- 
mitted to a receiver, though the spécifie method of producing the undulations 
is supplemented by the use of an instrument which intensifies and makes audi- 
ble very feeble sounds. 

J. J. Storrow, Chauncy Smith, and E. N. Dickerson, for complain- 
arfts. 

Frederick H. Betts, for défendant. 

Lowell, C. j. The bill allèges an infringement of two patents (No. 
174,466, dated March 7, 1876, — improvement in telegraphy; No. 
186,787, dated January 30, 1877, — improvement in electrio teleg- 
raphy) granted to Alexander Graham Bell. The défendants admit 
that they hâve infringed some valid claims of the second patent, but 
the plaintiffs are not content with this admission ; they rely, besides, 



510 FEDEBAL EEPOBTEE. 

upon the fifth claim of the first patent, which is much more compre- 
hensive in ita scope. 

Patent No. 174,465, issued to 5ell, dated March 7, 1876, is en- 
titled "Improvement in Telegraphy," and is said in the spécification 
to consist in — 

"The employment of a vibratory or undulatory current of electricity, in con- 
tradistinction to a merely intermittent or pulsatory current, and of a method 
of and apparatas for produeing electrical undulations upon the line wire." 

The patentée mentions several adVantages whioh may be derived 
by the use of this undulatory current, instead of the intermittent 
current, which continually makès and breaks contact, in its applica- 
tion to multiple telegraphy; that is, sending several messages, or 
fitrains of music, at once over the same wire, and the possibility of 
conveying sounds dther than musical notes. This latter application 
is not the most prominent in the spécification; though, as often hap- 
pens, it has proved to be of surpassing value. This part of the in- 
vention is shown in figure 7 of the drawings, and is thus desoribed in 
the text : 

"The armature, c, figure 7, is fastened loosely by one extremity to the un- 
covered leg, d, of the electro-magnet, b, and its other extremity is attached to 
the center of a stretched membrane, a. A cône, A, ia used to convey sound 
vibrations upon the membrane. Whari a sound is uttered in the eone, the 
membrane, a, is set in vibration ; the armature, c, is f orçed to partake of the 
motion; and thus electrical undulations are created upon the circuit E, 6, e,f, 
g. Thèse undulations aie similar in f orm to the air vibrations caused by the 
sound; that is, they are represented graphieally by similar curves. The un- 
dulatory current passing tbrough the electro-magnet, /, influences its arma- 
ture, Ji, to copy the motions of the armature, c. A similar sound to that 
uttered in A, is then heard to proceed from L." 

With the figure 7 before us, this description is readily understood. 
A cône of pasteboard, or other suitable material, has a membrane 
stretched over its smaller end; at a little distance is a pièce of iron 
magnetized by a coil through which is passing a current of electric- 
ity. When sounds are made at the mouth of cône, A, the membrane 
vibrâtes like the drum of a human ear; and the armature, which is 
direetly front of the' magnet, vibrâtes with the membrane, and its 
movements cause pulsations of electricity, like those of the air which 
excited the membrane, to pass over the wire ; and the wire stretches 
to another similar magnet and cône with its membrane and armature. 
The second armature and membrane take up the vibrations and make 
them audible by repeating them into the condensing cône, L, which 
translates them into vibrations of the air. 
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The défendants inaist that the instrument representëd in figure 7 
will not transmit articulate speech; that this great resuit has been 
reached by Mr> Bell entirely through the improvements described in. 
his second patent, such as the substitution of a métal plate for the 
stretched membrane, and some others. 

The importance of the point is that if Bell, wh© is admitted in this 
case to be the original and first inventer of any mode of transmitting 
speech, had not completed his method, and put it into a working form 
when he took his first patent, he may lose the benefit of his inven- 
tion; because, in his second patent, he makes no broad claim to the 
method or process, but only to the improvements npon a process 
assumed to hâve been sufïiciently described in his first patent. There 
is some évidence: that Bell's experiments with the instrument, de- 
scribed in figure 7, before he took out his patent, were not entirely 
Buccessf ul ; but this is now immaterial, for it is proved that the in- 
strument will do the work, whether the inventer knew it or not, and 
in the mode pointed out by the spécification. 

The fifth claim of this patent is for — 

"The method and apparatus for transmitting vocal or other sounda, tele- 
graphically, by causing electrical undulations similar in form to the vibra- 
tions of the air accompanying the said vocal or other sounds, substantlally 
as set forth." 

The défendants use a method and apparatus for transmitting vocal 
Bounds vrhich resemble those of the plaintififs in producing electrical 
undulations copied from the vibrations of a diaphragm, and sending 
them along a wire to a similar receiver at the other end. The spé- 
cifie method of producing the electrical undulations is différent. It is 
made on the principle of the microphone, which has been very much 
improved since the date of the first Bell patent. If the Bell patent 
were for a mère arrangement, or combination of old devices, to pro- 
duce a somewhat better resuit in a known art, then, no doubt, a per- 
son who substituted a new élément not known at the date of the 
patent might escape the charge of infringement. But Bell discovered 
a new art, — that of transmitting speech by electricity, — and has a 
right to hold the broadest claim for it vyhich can be permitted in any 
case ; not to the abstract right of sending sounds by telegraph, with- 
out any regard to means, but to ail means and processes which he 
has both invented and claimed. 

The invention is nothing less than the transfer to a wire of elec- 
trical vibrations like those which a sound has produced in the air. 
The claim is not so broad as the invention. It was, uudoubtedly. 
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drawn Bomewhat carefuUy, in view of the décision in O'Reilly v. Morse, 
15 How. 62, and ooversthe method and apparatus; that is, any pro- 
cess and any apparatus of substantially similar character to those 
describef'. The patent points out distinctly. that the undulations 
may be produced in other modes besides thé vibration of an armature 
in front of a magnet; and the défendants make use of a mode not 
whoUy unknown at that time, though much improved, in creating 
their undulations. 

It seems to me that the défendants use both the method and the 
apparatus of Bell. The easential éléments of the method are the 
production of what the patent calls undulatory vibrations of electricity 
to correspond with those of the air, and transmitting them to a re^ 
ceiving instrument capable of echoing them, Granting that the de- 
fendants' instrument for converting the vibrations of the diaphragm 
into vibrations of electricity is an improvement upon that of the plain- 
tifs, still it does the same sort of work, and does it ia a mode not 
wholly unknown at the date of the patent ; though I do not eonsider 
that material. 

An apparatus made by Eeis, of Germany, in 1860, and described 
in several publications before 1876, is relied on to limit the scope of 
Bell's invention. Eeis appears to hâve been a man of leaming and 
ingenuity. He used a membrane and électrodes for transmitting 
sounds, and his apparatus was well known to curious inquir- 
ers. The regret of ail its admirers was that articulate speech could 
not be sent and received by it. The deficiency was inhérent in the 
principle of the machine. It can transmit electric waves along a 
wire, under very favor.ible circumstances, not in the mode intended 
by the inventor, but one suggested by Bell's discovery ; but it cannot 
transmute them into articulate sounds at the other end, because it is 
constructed on a false theory, and the delicacy of use required to 
make it perform part of the opération is fatal to its possible perform- 
ance of the other part. A Bell receiver must be used to gather up 
the Sound before the instrument can even now be adapted to a limited 
practical use. It was like those deaf and dumb pupils of Professor 
Bell who could be taught to speak, but not to hear. That was ail, 
but it was enough. A centiiry of Eeis would never hâve produced a 
speaking téléphone by mère improvement in construction. 

I am of opinion that the fifth claim of patent No. 174,465 is valid, 
and Las been infringed. 

The statute déclares that if a patentée has claimed too much in 
any part of his patent he shall not recover oosts, and it has been 
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argued that certain claims of thèse patents, not relied on by the 
plaintiffs, are too broad. In this stage of the case the question of 
costs do6B not arise; but I may as well say that there is not suffi oient 
évidence in the record to enable me to find whether thèse claims are 
valid or not^ and that the statute does not mean that claims not in 
issue should be contested for the mère purpose of settling the costs. 
More expense might be incurred in such a mode of trial than de- 
pended upon the main issue. 
Decree for the complainants. 



Palmée ». The Gatling Gun Company. 
(Circuit Court, D. Connectieut. July 16, 1881.) 

1. Patent No. 37,052 — Repeating Gcks — Infringement. 

Letters patent No. 37,052, granted December 2, 1862, to Charles H. Palmer, 
for improvement in repeating guns, Umited as to its firi>t claim, and hdd not 
infringed as to its firtt and sixth claims by déviées constructed under letters 
patent No. 47,631, gianted May 9, 1865, to Richard J. Gatling, for a battery 
gun. 

2. Same— Claim— Consthuction—IjImitation. 

The first claim of complainant's patent, for " presenting and thrusting the 
cartridges into the rear of the revolving barrels, or séries of such barrels, in 
one point of the circuit, conlining and discharging them at another point in 
such circuit, and removing the shells or cases at another point m such circuit, 
in the mauner substantially as set forth," construeA not to cover a process or 
mode of opération, but Umited to the particular combinations described eft'ect- 
ing the spécifie resuit. 

3. Same — Inpkingement. 

A battery gun, which consisted of a séries of independent guns, each with 
its separate barrel, and loading, conflning, firing, and shell-extracting devices, 
each opération of loading, flring, and ejecting covering a certain part of the 
circle of révolution, and being completed as to each barrel by one circuit in 
which the cartridges were fed against the rear of the barrels, conflned by a 
plunger in a eartridge chamber, from which they were discharged witliout being 
insertfd in the barrda, and in which the hook for extracting the shells was 
attached to the plunger and snapped over the flanges of the cartridges in its 
f orward movement, retained in position untU the discharge and then moved 
backward with the plunger, releasing the shell, was a priur invention. Com- 
plainant's device, consisting of a séries of continuous revolving barrels, with a 
single set of loEiding, firing, and extracting mechanisms, operating upon each 
barrel in tum, the motion of the barrels being intermitted while the opérations 
of loading, firing, and extracting are being perfonned, the eartridge or charge 
being tlirust directly into the rear end of the barrel from which it is discharged, 
and the shell being extraoted by means of a hooked bar reciprocated back- 
wardly by a tappet on the operating/Crank-shaft and thrust against the breech, 
v.8,no.7— 33 
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when released, hy a, spring, hdâ, not infringed by defendant's device con- 
structed substantialJy similar to the prior battery gun, except that the car- 
tridge cbàmber is discarded and the cartridge thrast direcUy into the rear ofthe 
barrel. 

Henry Par sons, for plaintiff. 

Wm. Edgar Simonds and A. P. Hyde, for défendant. 

Shipman, i). J. This is a bill in equity, founded upon the alleged 
infringement of letters patent issued to the plaintif Decemher 2, 
1862, for an improved repeating or machine gun. The first and sixth 
claims of the patent are said to hâve been infringed, and are as foJ 
lows: 

(1) Presenting and thrusting the cartridges into the rear of the revolving 
barrel or séries of such barrais in one point in its circuit, conflning and dis- 
charging them at another point in such circuit, and removing the shells or 
cases in another part of such circuit, in the manner substan tially as set f orth. 
(6) The clearing hooks, 1 1, arrangea and operated as described in connection 
with the revolving barrels, G, or their équivalents. 

The defendant's gun is made under letters patent to Eiehard J. 
Gatling, of May 9, 1865. The différence in the construction of the 
two guns is tersely and correctly explained by Mr. Edward H. Knight, 
one of the defendant's experts, as follows : 

"The Palmer gun consists of a séries of revolving barrels with one set of 
loading, firing, and extracting mechanisms operating upon eaeh of the barrels 
in turn, the motion of the barrels being intermitted while thèse varions opéra- 
tions are performed. If may, therefore, for practical purposes, be called one 
gun with four barrels. It has the advantage over a gun with one barrel in 
allowing the various operating mechanisms for loading, firing, and extracting, 
to operate upon the barrels consecutively as they pause for that purpose, dur- 
ing their circuit of révolution. The Gatling gun may be considered as having 
as.many gun mechanisms as barrels, being a System of a number of indépend- 
ant guns revolving together on a common axis. Eaeh gun bas its own bar- 
rel, loading, and shell-extracting de vices, as well as its own firing pin. Eaeh 
gun is 80 far independent that it may be made inoperative by the extraction 
of the loading plunger and firing pin without affecting the action of the other 
gUns. The loading and firing can only take place while the révolution is 
proceeding, as thèse actions dépend upoh the contact of the revolving parts 
with certain stationary cams on the inside of the hollow stationary breech 
casing. Eaeh loading apparatus and firing pin and éjecter belongs to its own 
barrel, with which it is in constant alignment. Eaeh opération of loading, 
firing, and ejecting covers a certain part of the eircle of révolution, being com- 
pleted as to eaeh barrel by one circuit. One circuit delivers a volley of balls 
equal in number to that of the barrels." 

It was testified on the part of the défendant, without contradiction, 
that a search into the state of the art through the United States and 
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British patents, and other foreign patents accessible at the United 
States patent-office — ■ 

"Did not develop the existence, prior to Gatling's patent of 1862, of any gun 
having a continuously revolving barrel, nor of any gun which couM be loaded 
while the barrels were in révolution, or fired while the barrels were in révolu- 
tion, or the shells reraoved while the barrels were in révolution. And prior 
to the Palmer patent mentioned, and aside from Kichard J. Gatling's inven- 
tion, this search did not develop the existence of any gun with revolving bar- 
rels having a device for presenting cartridges to the barrels, consisting of à 
combination of a carrier case, for the cartridges, with a- grooved rotatihg 
cylinder, such as is shown in the Gatling gun, nor the existence of a thrust- 
ing-in device, consisting of a longitudinarily moving plunger revolving at the 
satne time with a cylinder carrying the plunger, nor the existence of a con- 
flning device, consisting of the combination of revolving barrels with a longi- 
tudinally moving plunger, at the same time revolving with thé cylinder 
which carries such plunger, nor the existence of a discharging device consist- 
ing of a longitudinarily moving flring pin at the same time revolving syn- 
chronously with the barrel, to which it is appurtenantj nor the existence of an 
extracting device consisting of a longitudinarily moving hook revolving syn- 
chronously with the barrel to which it is appurtenant." 

The gun made under the patent to Eichard J. Gatling, of Novem- 
ber 4, 1862, was, in gênerai terms, like the gun of 1865, except that 
cartridge cases or cartridge chambers were fed against the rear of 
the revolving barrels, and the powder waa discharged in the car- 
tridge chamber without being inserted into any other barrel, so that 
prior to the plaintiff's invention a machine gun was in use so con- 
struoted that the cartridges were presented and thrust against the 
rear of a revolving barrel during one part of its circuit, were confined 
and discharged during another part of the circuit, and were removed 
at another part of the circuit. 

It was claimed by the plaintiff, and was admitted by Mr. Knight to 
be true, that prior to the Palmer patent there was no machine gun 
which contained a device for thrusting the cartridge or charge into 
the rear end of a continuous revolving barrel as distinguished from a 
chamber to be brought in Une with the barrels. It was insisted by 
the défendant that the opération of the loading, firing, ànd clearing 
mechanism, and the mechanism, are the same whether a continuous 
or a chambered barrel is used. 

The Gatling gun of 1865 discarded cartridge chambers, and thrust 
the copper cartridge into the rear of the barrel. 

It is not claimed by the counsel for the plaintiff that the respective 
devices in the Gatling gun for loading, confining, and discharging the 
cartridges are équivalents for the loading and firing mechanism of the 
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Palmer gun. It is obvions that the two guns are constructed upon 
a différent System ; but it is claimed that the thrusting a cartridge 
into the rear of a barrel without joints, as distinguished from a 
chamber or a barrel having joints, was an important advance in the 
art, and constituted the essence of Palmer's invention; and if that 
pj-inciple or mode of opération is used by the défendant, there is an 
infringement of the first claim of the, patent, even though the partic- 
ular déviées in the two guns for accomplishing this mode of opéra- 
tion differ so much that one device or séries of devices is radioally 
unlike the other. If the claim was of such broad character it would 
not be sustained. O'Reilly y. Morse, 15 How. 62 ; Matthews v. Schoen- 
berger, 18 0. G. 14, 651. 

An etamination of the spécification and claim shows that the lat- 
ter did not undertake to cover so wide a fleld. The claim literally 
read is for a resuit; but that is not ita meaning. It is for the com- 
bination of devices, substantially as described, for effecting the speci- 
fied resuit. It being borne in mind that revolving guns were old, 
and that revolving guns which were loaded, discharged, and eleaned at 
différent parts of their circuit antedated the Palmer, the claim is for 
a combination of three sub-combinations, one for loading cartridges 
into the rear of the barrel of a revolving gun at one point in its cir- 
cuit, another for conûning and firing such cartridges at another point, 
and the third for extraoting the shells of the cartridges at another 
part of the circuit. It is not a claim for a continuous barrel in a 
revolving gun, as distinguished from a chamber, or a barrel with 
joints, and in such relations to the loading mechanism that the car- 
tridge can be thrust into the rear of the barrel, but it is a claim for 
the loading, firing, and extracting mechanism; and such mechanism 
or combinations of mechanism as entirely differ from the plaintiff's, 
are not within the claim. If the patentée was led to believe that he 
could cover any mechanism which should load a revolving gun by 
thrusting cartridges into the rear end of the barrels, and which 
should discharge and thereafter extract the cartridges, the three 
opérations being effeoted at différent points in the circuit, he was in 
error. 

The remaining point is as to the infringement of the sixth claim. 
The extracting devices in the two guns are dissimilar. The opération 
of the respective devices is thus explained by Mr. Knight : 

" In the Palmer gun the bar, to the forward end of which the extractor hooks 
are attached, is reciprocated backwardly by a tappet on the operating crank 
shiift, and when released is throvvn forward by a spring so that the hooks corne 
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against the breech-plate carrying tlie rear ends of the barrels. The hooks 
being thus in position against the breech-plate, the révolution of the barrela 
brings the shell last diseharged within the grasp of the hooks, they forcing 
themselves between the flange of the cartrid^e and breech, thereby loosening 
the shell to that extent. When the tappet described, in the course of its révo- 
lution, again opérâtes rearwardly the extractor bar, the hooks on the end of 
the latter withdraw the shell completely from the barrel, and a tumbler hung 
to the f rame and operated by a projection on the extractov bar disdhai-ges the 
shell from the grasp of the hooks, allowing it to fall to t!ie ground. In the 
Gatling gun the extractor hook is attached to the plunger, which forms the 
breech doser and snaps over the flange of the cartridge during the opération 
of driving the cartridge into the rear of the barrel. The extractor hook retains 
its position during the flring and for some time subsequently, until the 
plunger commences its rearward motion, carrying backward with it the hook 
and the shell in its grasp. ïhe shell is either freed by its own action and falls 
to the ground, or is ejected by a plate with which it cornes in contact, and, 
tipped out of the grasp of the hook, falls to the ground." 

There is no infringemeut, and the bill is dismissed. 



The ColIjIns Go. v. CoEfs and others. 

{Circuit Vourt, D. Massachusetts. May 21, 1881.) 

1. Re-Issub No. 5,294— Impuovement in Monkby Weenches — Pétition to Va- 

OATB Degbeb akd Reopen Cause. 

A pétition to vacate decree sustaining re-isaued letters patent No. 5,294, 
granted February 25, 1873, to Lucius Jordan and Leander E. Smith, for im- 
provement in monkey wrenches, and to allow the défendant to set up by a 
supplemental answer that Jordan was the sole inventer of the improvement, 
refused. 

2. Pétition to Rbopen Cause — Supplkmeîttai, Answbk — NBWLY-DrscovEiiED 

Dbfbnce. 

Upona pétition for leave to reopen a cauae, and to flle a supplemental answer 
setting up a newly-discovered defence, after final liearing and decree, tlie évi- 
dence must be clearly such as would hâve availed the défendants if introduced 
on final hearing. Where, in such a case, the defence sought to be introduced 
was that a joint patent was the sole invention of one of its patentées, the affl- 
davit of such patentée that he was the sole inventer, and of others that he 
claimed to them to be the sole inventer, lield, not to be such proof as would 
warrant the court in reopening the cause and admitting such defence. 

In Equity. 

B.F. Thurston and W. E. Simonds, for complainants. 

Oeo. L. Robert$ and Thomas H. Dodge, for défendants. 

LffWELL, C. J. An interlocutory decree was entered in tliis cause, 
Bome months since, that certain of the claims of the patent sued on, 
which was re-issue No. 5,294 of patent No. 50,364, granted to Lucius 
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Jordan and Leander E. Smith, and by them sold and assigned to the 
plaintiffs, were valid, and that one of them had been mfringed.* 
The improvement consisted in adding tô the well-known "Coes" 
wrenéh a nut underthe step-plate, by which much of the strain upon 
the wooden handle of the wrench was diverted to the main iron bar. 
This was new and useful. The aecounting bas net been had, and, 
of course, no final decree bas been rendered. 

The défendants now pétition for leave to open the case and file an 
additional answer setting up the newly-discovered f act, as they believe 
it to be, that Lucius Jordan, one of the patentées, was the sole 
inventor of the improvement. Jordan & Smith were partners in the 
manufacture of wrenches, and Smith advanced money for expenses 
at the patent-office, and they agreed to be joint owners of the patent ; 
but the défendants aver that thi& was merely a business arrange- 
ment, and that the application should bave been made by Jordan 
alone, accompanied by an assignment of the invention to himself 
and Smith. The law is so, if the facts are as they are assumed to 
be. Jordan's affidavit that be was the sole inventor is filed, and 
other affiants testify that they hâve heard Jordan speak of himself as 
the inventor, and never heard Smith make any such pretension; that 
the talk of the shop, at the time the patent was obtained, was that 
Jordan made the invention. Jordan swore, on bis application for the 
patent, that both were inventors, and he bas sold the joint patent 
and received bis share of the money. Smith is dead. The transac- 
tion is not récent. TJnder thèse circumstanees, if the défendants' 
affidavits alone and uncontradicted were the évidence at a final hear- 
ing, they could hardly avail to persuade me that the invention was 
whoUy Jordan's. But they are met not only by proof that Jordan 
and Smith bave repeatedly spoken of the invention as joint, but by 
affirmative évidence that Smith made a wrench before Jordan began 
to experiment, in which the atep-plate was sustained by a set-screw 
at the place where the prient puts the nut. After this, the partners 
talked over the matter and consulted, and the joint application was 
made. Upon thèse affidavits the défendants contend that Smith was 
the sole inventor, which is equally useful for their purpose. I sup- 
pose that the wrench which Smith made would be an infringement of 
the patent; but that does not prove that it anticipated the pat- 
ent. The nut is decidedly better for the purpose of the improve- 
ment than the set-screw. If the Smith wrench had been made by 
a third person, and had proved to be useful, it would bave limited 
*3 FED. Rkp. 225. 
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the scope of the patent ; and it would hâve the same effect if invented 
by Smith himself. But, upon the afi&davits, it was merely a,n exper- 
iment on the way to the completed invention, and has no effect 
at ail. 

In this state of the case there is but this argument for opening the 
case : that another action is pending by the plaintifs against différ- 
ent défendants, in which thèse mattersmay be investigated; and if it 
should turn out, upon the hearing of that case, that the patent is 
void, it would work a great hardship upon thèse défendants to be 
obliged to pay damages and to be enjoined, -when ail the rest of the 
world could use the invention. The plaintiff corporation meets this 
point by saying, in its printed brief, that it is willing to defer taking 
the final decree in this cause until time has been given to bring that 
cause to a hearing. Even without such a stipulation, I do not find 
that enough doubt is thrown by the affidavits upon the soundness of 
the original decree to require me to open it. But, with that under- 
standing, no possible ground is left for such action. 

Leave to open the cause refused. 

Biierk y. Imhauser, Supra; De Florez v. Reynolds, 16 Blatchf. 408; Adair 
V. ThayeTy 7 Fed. Eep. 920. 



CoBURN and another v. Schroeder and others. 

(Circuit Court, 8. D. New York. July'31, 1881.) 

1. Kb-Issue No. 8,091 — Cases for Tbansporting Eggs— Valimtt— IirPRiKSii- 

MENT. 

Re-ls8ued letters patent No. 8,091, granted February 19, 1878, to John L. and 
George W. Stevens, for cases for transporting eggs, hdd vaiid and tnfringed. 

2. Bamk — Same — Anticipation. 

Complainant's device for transporting eggs, consisting in placing thin strips 
of the proper width edgewise, crossing each. other, and halved together at 
proper distances, between horizontal thin partitions in a box, mailing layera 
of cells, (limited onlyby the height of the hox,) preferably irrespective of the 
wails of the box, to hold each an egg, separate from ail the others, secure against 
injury from without the box and from moving the box in transportation, ?ield, 
not anticipated by traveling cases with compartment-trays for carrying samplos 
and boxes for holding challc-balls, ink, medicine, or perfumery bottles made 
with similar partition strips and having compartmenta in two Jayers separated 
by a horizontal partition. 

In Equity. 

Andrew J. Todd, for orators. 

Samml Greeiibaum and Everett P. Wheeler, for défendants. 
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Wheelee, D. J. This suit is brought upon letters patent re-issued 
No. 8,091, granted to the orators as assignées of the défendants John 
L. Stevens and George W. Stevens, dated February 19, 1878, for an 
improvenient in cases for transporting eggs, for wbich original letters 
patent No. 62,378, dated February 26, 1867, were granted to the 
assignors. The defences are that the re-issue is for a différent in- 
vention from that in the original patent ; that the patentées were not 
the original and iirst inventors of this improvement, because it was 
known to and used by others than either of them before the invention 
by both or either of them, and because it was invented, if at ail by 
either, by John L. Stevens alone. The invention consists in placing 
thin strips of the proper width edgewise, crossing each other, and 
halved together at proper distances, between thin horizontal partitions 
in a box, making layers of cells to hold each an egg separate from 
ail the others, secure against injury from without the box and from 
moving the box in transportation, and easy to be packed and un- 
packed. The vcalls of the box would form one sida of the outer cells 
if the partitions and strips next parallel to them should be placed 
the size of a cell from thom, but outer cells so formed are not safe 
for the eggs. In the original patent the spécification and drawings 
showed cases with outer cells so formed as if for use, while the re- 
issue is for a case so made and shown, but for only the cells formed 
irrespective of the walls of the case to hold eggs. 

It is argued for the défendants with some force that this différence 
shows différent inventions. The drawings of the original show a case 
with only two layers of cells, but they show many cells in each layer 
interior to those of which the sides of the case form one side, and 
the spécification sets forth successive layers of such cells, to be lim- 
ited only by height of the box. So there were clearly-shown cells 
and layers of cells formed irrespective of the walls of the case, as well 
as cells of which the walls formed a part, ail of which were more or 
less safe for the eggs. The interior and most safe ones were a part, 
at least, of the invention patented, and the patent might, under the 
statute, well be re-issued and limited to that part. That there were 
traveling cases, made for carrying samples, containing trays divided 
by similar partitions into several small compartments, and that boxes 
for holding chalk-balls, and others for holding perfiimery bottles and 
medicine bottles, and others for holding small ink bottles, made wi h 
similar partition strips, and having compartments in two layers, sep- 
arated by a horizontal partition, before thèse patentées made this 
invention, is shown by the eviJeace beyond any fair question or dcubt ; 
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but tbat any box or case was made having more than two layers of 
eelJs, Bo that any of the cells had ail their sides, irrespective of the 
walls of the box or case, or so that any of thém -were adapted to 
transporting eggs, as those patented are, before the invention, is not 
shown beyond fair doubt, as is required in order to defeat a patent. 
Those shown were adapted to small articles desired to be kept sep- 
arate and dispos ed of singly, and not adapted to handling eggs in — ■ 
to be disposed of in dozens at a time. It is not claimed that any of 
them were actually used for the transportation of eggs, and that fact 
goes strongly to show that none were made which could be so used 
to advantage. 

ïhe évidence upon which it is claimed that the invention was made 
by John L. Stevens alone consista whoUy in paroi proof of loose 
statements and admissions, which are so explained or denied that 
they f ail far short of showing, by the measures of proof required' to 
defeat a patent, that the invention was known to and used by one 
before it was by both. 

There are some questions as to the relation between the défend- 
ants which may affeet the accounting, but are not necessary to be 
decided now. 

Let there be a decree against the défendants Schroeder and Seavers 
that the patent is valid, and that they hâve infringed, and for an injunc- 
tion and an account against them, according to the prayer of the bill. 



CoBUBK and others v. Schroeder and others. 

(Circuit Court, S. I). Weu) York, Aujfust 3, 1881.) 

1. Inteblocutory Decrke— "Gains, Bavings, and Aj)VAin'AQE8"— Costs. 

An interlocutory decree directing an account of the gains, mvings, anâ ad- 
vantage» due to the infringement of a patent, in addition to the profits, and 
awarding eosi», hdd, to be proper. 

2. Costs in Equitt — How Awardbd. 

Costs generally, in equity, do not follow as a matter of right, as in proceed- 
ings at law, but are subject to the discrétion of the court, and are awarded as 
part of the decree, or they cannot be recovered. 

Andrew J. Todd, for orators. 

Samuel Greenbaum, for défendants. 

Whebleh, D. J. Objection is made to the proposed decree in this 
case because an account is directed of the gains, profits, savings, 
and advantages of the infringement, instead of profits merely, and 
because costs are awarded, to be taxed, with exécution to issue, by 
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it as drawn. Section 4921, Eev. St., is referred to as providing for 
the reeovery of profits only. But the right of recovery for infringe- 
ment of a patent does not rest upon that section whoUy. Before the 
act of 1870, part of which was brought into that section, was passed, 
damages for infringements could not be recovered in equity. The 
ligbt ol recovery rested upon the gênerai provisions of the statutes 
by virtue of which patents were granted, and the gênerai principles 
of law upon which relief in equity is afforded. That statute enlarged 
the jurisdiction of courts of equity by providing that damages, in 
addition to profits to be accounted for, might be recovered. This 
did not restriot the right to recover for gains, savings, or advantages 
recoverable before, when they resulted to the infringer from the in- 
fringement. Ail questions as to whether the gains, savings, or 
advantages are such as are due to the infringement, and as the de- 
fendants are legally accountable for, will arise upon the accounting. 
Thèse words seem to be proper, although perhaps they are not 
necessary in such a decree. 

Costs generally, in proceedings in equity, do not foUow as matter of 
right, as in proceedings at law, but are subject to the discrétion of 
the court, and are to be awarded as a part of the decree or they can- 
uot be recovered, although they may be, and generally are, taxed af ter 
the decree. Sizer v. Many, 16 How. 98. The détermination as to 
costs must ordinarily be made upon the hearing in chief. It is then 
that the merits of the case are gone into. This hearing was in chief, 
and in its nature final, although the decree is interlocutory. The 
costs cannot be tased fully, and no exécution can properly issue until 
the final decree ; but still now is thè time to détermine in regard to 
them and award or refuse them. They are awarded as usual, unless 
there are spécial circiamstances to govern otherwise, to the prevailing 
party. It is said that with this award and direction a bond and 
supersedeas will be too late to stay the exécution on appeal. But this 
objection is not well founded. The whole matter must wait until 
af ter the final decree before any exécution can issue, and then an 
appeal and sm^'^*'*^^^'^* ^^^^^^^^^J taken out will, under the statute 
and rules, stay the exécution. The whole decree seems to be proper, 
and is signed as presented. 
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The a. p. Cranmer. 

(Circuit Court, B. D. New York. August 12, 1881.) 

1. Collision— Stbam-Vbssel — Satl-Vebbhl — Kbv. St. \ 4233. 

In an action by the owner of a canal-boat, which was one of seventeen com- 
prising the tow of two tugs, to recover damages for an injury to his boat 
received in a collision witli a schooner, whose apparent course, as se.en by the 
tugs, was suct, up to within so short a time of the collision that it could not 
be prevented, as to cause them no reasonablo appréhension of a collision, but 
■whose apparent course was afiected greatly by the leeway which she was 
making, of which her master was aware, but not those on the tugs, lield, that 
the efîect of the leeway on the légal relations of the tugs and tow to the 
schooner was the same, so far as the rights of one cognizant of the fact were 
concerned, as that of a direct change of course. Hdd, further, that when the 
apparent course of a sail-vessel, as seen by a steam-vessel, is such as to cause 
the latter no reasonable appréhension of a collision, it is not incumbent on such 
steam-vessel, under section 4233 of the Revlsed btatute^j, to taliu'precaùtions 
to keep out of the way 

In Admiralty. 
H. T. Wïng, for libellant. 
R. D. Benedict, for the schooner. 
T. A. Wilcox, for the tugs. 

Blatchford, C. J. In this case the district court found the facts 
to be as foUows : 

On the twenty-fourth of July, 1877, tlie schooner A. P. Cranmer and the 
caiial-boat John A. Ileister came in collision in the bay of New York, and the 
canal-boat was sunk. At the time of the collision the schooner was sailing 
down the bay upon the starboavd tack, and was between Bedlow's island and 
the Can buoy on Kobbins' reef . The canal-boat was the outside boat on the 
port side of the head tier of a tow of 17 canal-boats then being towed from 
Amboy to New York by two steam-tugs, the W. 0. Nichols and the Sammie. 
The tugs were towing one aheiid of the other, the Nichols being the leading 
boat, and were puUing the tow at the speed of about two and a half miles an 
hour. It was a clear day. A working breeze was blowing and no other ves- 
sels were moving in the vicinity. The schooner passed the two tugs in safety, 
■ to the westward. Just about as she passed the Sammie, in order to avoid 
running into the canal-boats, she hove her wheel down, but, as she swung, 
one of the towing hawsers caught under her tuck and threw her ofE from the 
wind again, so that she ran head on into the libellant's boat, causing her to 
sink instantly. Thèse facts are shown by the évidence. 

The district court found the canal-boat and the tugs to be free from fault, 
and the schooner to be in fault. It held that if the canal-boats and the tugs 
together were to be deemed a single vessel, within the sailing rules, such com- 
bined vessel could not be deemed a steam-vessel under steam, within rule 20 
of the steering and sailing rules in section 4233 of the Revised Statutes, and 
so required to keep out of the way of the ssliooaer; that the provisions of 
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rule 20 could not be supposed to be intended to apply to a comblned mass of 
17 eanal-boats and two tugs, because, in such a tow, because of the hampering 
of the steam-vessel, there existed no considérable part of the power to control 
its own movements possessed by a steam-vessel when steaming alone, the 
possession of that power being the foundation of the rule which requires a 
steam-vessel to keep out of the way of a sailing vessel ; and tliat the test of 
responsibility in the présent case was to be found in the ability possessed by 
the respective vessels to control their own movements and avoid collision. 
Acting on this principle, the court held that the schooner could, without any 
considérable difflculty, hâve placed herseU suflSciently far to the westward of 
the tow to avoid ail danger of collision, while the ability of the mass of boats 
composing the tow, moving slowly in the tide, and compelled to keep in posi- 
tion to take effective action to avoid the schooner, was very small; that the 
fault of the schooner was in omitting to put her helm down until she was too 
close to the canal-boats ; that after the danger of collision was apparent, noth- 
ing could hâve been done by the tug3 to prevent the collision; and that the 
schooner, when she aaw herself in danger of running into the canal-boats, 
could, without serlous inconvenience, fiave moved further to the westward, 
and so hâve avoided the collision. The libellant has appealed because the tugs 
were not condemned, and the claimants of the schooner hâve appealed because 
she was condemned. 

For the schooner it is contended that the tugs were bound to keep 
the tow out of the way of the schooner. By rule 23 of the same rules 
in section 4233, it is provided that where, by rule 20, one of two 
vessels is bound to keep out of the way, the other must keep her 
course. Rule 20, by its terms, appHes only when the steam vessel 
and the sail vessel are proceeding in such directions as to involve 
risk of collision. As the steam vessel is bound to keep out of the 
way of the sail vessel, she can regulate her movements to do so only 
by what appears to her to be the course of the sail vessel. When the 
apparent direction of the sail vessel, as seen by the steam vessel, is 
such that, if their respective courses are kept, no risk of collision is 
or' ought reasonably to be apparent to the steam vessel, it is not 
incumbent on her to take précautions to keep out of the way, other 
than not to do anything to bring on risk of collision, growing out of 
the respective directions of the two vessels, as the course of the steam 
vessel is known to herself, and as the apparent course of the sail 
vessel is seen by the steam vessel. The testimony clearly shows that 
the tugs and their tow, after coming out of the Kills, and getting in 
their course up the bay, did not make any change of course towards 
the schooner. Whatever change they made was away from the course 
cl the schooner, and the distance between tbem and the schooner 
when the last change of course of auy kinJ on their part was made, 
was so gveiit as to cause no embarrassmenfc to the schooner. On the 
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other hand, the master of the schooner, not seeing the ttigs ancf the 
tow to the windward of him, or on his starboard bow, paid no atten- 
tion to them, although he had before seen them. They were to the 
leeward of him, and the wind was, he says, ail tlie while heading him 
ofï; that is, the wind was getting more to the southward, and he 
was ail the while starboarding and falling off, so as to hold the wind, 
so that, as he says, he finally got on a course which was parallel to 
the course of the tugs and their tow. But the difficulty after that 
was that the schooner was ail the time making very great leeway, 
more than the tugs had any reason to understand she would make, 
judging from the direction of her heading, Encumbered as they were 
with their tow, they could not make a change of direction and loca- 
tion as readily as a steam vessel not so encumbered. This fact was 
apparent to the schooner, or should bave been, and the actual leeway 
of the schooner was a matter she well knew or was bound to know. 
For ail practical purposes, the eflfect of the leeway, in regard to the 
légal relations of the tugs and the tow to the schooner, was the same 
as a direct change of course of the schooner towards the tugs and 
tow. But the master of the schooner paid no heed to the leeway 
approach of the schooner towards the tugs and tow, and no lookout on 
his vessel warned him of it. It was very easy for him to hâve luffed 
up into the wind and held the schooner there at a sufiScient distance 
off to hâve gone safely by the tugs and tow. Although the stem of 
the schooner may never hâve pointed in a direction nearer to the 
course of the tugs and tow than a Une parallel thereto, she was ail 
the while bearing down on that course sideways, so that if she had 
not finally ported at ail she would hâve come broadside against 
their mast. The tugs had no reason to apprehend danger from the 
schooner until it was too late for them, with the mass and length of 
their tow, to do anything to avoid the collision. The tugs did ail they 
were bound to do to keep themselves out of the way of the schooner, 
as her course, existing and probable, reasonably appeared to them. 
On the other hand, tbe actual movement of the schooner with respect 
to the tugs and tow was faulfcy, and caused the collision. The risk 
of danger from such actual movement, while it ought to hâve been 
plainly apparent ail the time to those on the schooner, was not a risk 
that could hâve been seen on board of the tugs sooner than it was. 
They had a right to assume that the schooner would take note of their 
position, and not move down heedlessly and blindly upon them. 
When finally the tugs saw that there was danger of collision, it does 
not appear that they could hâve done anything to prevent it. In 
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view of such fault on the part of the schooner, it is incumbent on her 
,to make ont by clear proof that the tugs could hâve done something 
after tbey saw, or ought to hâve seen, the danger of collision to pre- 
vent it. On ail the évidence, including that taken in this court, this 
bas not been made ont. 

It was no fault in the tugs that they did not whistle to the 
schooner at any time. They saw no risk of collision, and there was 
none which they ought to hâve seen. They were not intending to 
go, and did not go, to the weEtward. There was plenty of room for 
the schooner to go by them to the westward. They could hâve no 
idea that the. schooner would chase the wind as she did, and would 
make the leeway she did. The tugs stopped as soon as it was in- 
cumbent on them to do so, and were not guilty of any fault in stop- 
ping. 

There must be a deoree against the schooner for $2,775, with in- 
terest from April 9, 1880, and the costs of the libellant in the dis- 
trict court, taxed there at $236.50, and the costs of the libellant in 
this court, to be taxed. The libel must be dismissed as against each 
of the tugs, with costs to the claimants of the Nichols in the district 
court, taxed there at $178.87, and to them in this court, to be taxed; 
and with costs to the claimants of the Sammie in the district court, 
taxed there at $73.27, and costs to them in this court, to be taxed. 



The Badgee State. 
(Dislrict Court, N. D. Illinois. May 27, 1881.) 

1. CoiiiiTBioN— Steamer— Schooner. 

Wliere a sailing vessel and one propelled by steam are approaching each 
other bow ou, the steamer must give way. 

2. BAME— BVIDBÎJOE. 

In case of a collifiion between such vessels, the steamer is prima facie in 
fault. '' 

S. Négligence — Particulab Instance. 

It amovnts to négligence on the part of those in oommnnd of a steamer Vr 
make the port of Chicago at night at a speed trou» nine lo ten miles an houi 

In Admiralty. 

Blodgbtt, n. J. Thisis a libel for damages by a collision between 
the propeller Badger State and the schooner Helen Blood, owned by 
libellant. 

The schooner left the port of Chicago, abont 9 o'clock in the even- 
ing pf Qctober tt, 1§77, in tow of the tug Protection, was towed wt 



THE BADûEa 9TATE. 627 

to the vicinity of the crib, where she was let go, and procee.deà to 
make sail. 

The wind was about south-west, aa ia shown by the witnessea on 
both sides. The jib and foresail of the schooner were set, and ber 
course was laid north by west. The captain, Thomas Matthews, was 
at the wheel, and the mates and seamen were engaged setting the 
remaining sails, when the lights of the propeller were discovered 
nearly ahead; the course of the steamer being, aceoMing tô her 
witnesses, about south by east. The schooner did not change her 
course, and the steamer kept her course until a very short time be- 
fore the collision, when she put her wheel to starboard, and swung to 
port so as to strike the schooner a severe but glanoing blow on her 
starboard quarter, just abaft the main rigging, doing some damage to 
the schooner. The case was duly referred to Gommissioner Proud- 
foot, who bas taken the proof and reported, finding that the collision 
was occasioned by the négligence of those in charge of the steamer. 
To this report the respondent has filed exceptions, which bave been 
fuUy argued. The substance of thèse exceptions is that the proof s 
show the collision occurred through the négligence of those in charge 
of the schooner, and not from any fault or neglect on the par t of the 
steamer, because — 

(1) The schooner did not hâve a proper lookout ; (2.) the achooneï did not 
hâve proper signal lights set, as required hy law, and did not display à torch 
in proper time to secure attention from the steamer; (3) that the captàinof 
the schooner was intoxicated and incapable of attending to his duty. 

At the time of the hearing on the exceptions, the testimony of 
three of respondent's witnesses tended to show tha't the captâin wàs 
intoxicated on the night of the collision. Since the hearing, the 
déposition of Capt. Matthews has been taken and put into the record, 
in which he emphatically dénies the charge of intoxication, ' and shoWs 
the respondent's witnesses to be so far mistaken in regard tô other 
matters connected with his hiatory as to at least seriously impair the 
value of their évidence upon the main charge of drunkenness. 

In cases of collision between a steamer and schooner, the pre- 
sumption as to who is at fault is stated by the suprême court of the 
United States as foUows : 

"If the two vessels in this case were approaching each other in opposite 
directions, so as to involve risk of collision, the duty of each was plainly 
marked out by the law. The steamer was required to keep out of the way, 
slacken her speed, or, if necessary, stop and reverse, while the schooner was 
required to inaintain her course, and was not justifled in ehanging it unless 
obhged to do so to avoid a danger that immediately threatened her. As the 
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steamer did not keep ont of her way, and as the collision did occur, the 
steamer is prima facie liable, and can only relieve lierself by showing tliat 
the accident was inévitable, or was caused by the culpable négligence of the 
schooner." The Carroll, 8 Wall. 302. 

The collision having occurred, in this case the only question is, 
bas the steamer shown that it was inévitable, or tbat it occurred, 
through the culpable négligence of the schooner? The testimony 
bearing upon this question bas been exhaustively and ably discussed 
and analyzed by the commissioner in his report, and, although, while 
I tbink it must be conceded that the questions of fact ajre not whoUy 
free from doubt, yet, when we consider that the law bas cast upon 
the steamer the burden of showing, by a prépondérance of proof, that 
the collision was the resuit of the schooner's palpable négligence, I 
am not disppsed to disturb the commissioner's finding. 

The charge of négligence by reason of the intoxication of the cap- 
tain, is, in my judgment, fairly overcome by the additional testimony 
before referred to, put into the record since the hearing. I will also 
add that the testimony shows the steamer's speed to bave been from 
nine to ten miles an hour at the time of the collision — the same rate 
of speed at which she had been running the entire distance between 
Chicago and Milwaukee — and I think the suggestion of the commis- 
sioner a very pertinent one : that this was too fast a rate of speed for 
a steamer to be making in the night-time at the entrance to a harbor 
like Chicago, where there is not only a liability, but almost a certainty, 
of meeting sail vessels just arriving or departing, and where the 
utmost caution is required to avoid collision, It seems to me quite 
clear that this collision would not bave occurred but for the high rate 
of speed at which the steamer was running. 

The exceptions to the report are overruled, the report confirmed, 
ind a deçree will be entered finding the steamer at fault, and direct- 
ing a référence to take proof and report as to damages. 
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Brooks & Hardy v. O'Hara Bros. 

[Circuit Court, p. lowa. 1881.) 

1. EqUITT PLBADrNG— A.LTEKNATIVE AXIiEOATIONS. 

A bill is demurrable because too indeflnite, wherein it is alleged that the 
decree which ia sought to be set aside was obtained either by the mistake of ail 
parties, or by déception practiced upon the complainant, or by the collusion of 
the respondent with third parties. 

2. SaMB — AVBRMBNTS UPON INFORMATION AND BkIiIEF— FbAUD — INJONCTIONS. 

Where aa Injutiction is aalîed for, in the flrat instance, upon the grouud of 
fraud, the facts constituting the fraud must be made to appear l)y positive 
averments, based upon the Icnowledge of the complainant, or that of some one 
else who is personally cognizant of them. Allégations based upon information 
and belief only are Insufflcient. 

3. Rbs Adjudicata. 

One is estopped from raising any question which might hâve been deter- 
mined in a former suit between the same parties and upon the same subject- 
matter, provided he was not prevented from raising it in such former suit by 
the wrongful act of the other party, 

Bill in equity brought to set aside a decree in favor of respondents, 
establishing a mechanic's lien upon the Burlington & South western 
Railway for $39,763.26, heretofore rendered in this court. The ma- 
terial allégations of the bill are the foUowing : 

"Your orators represent and show to the court that heretofore, to-wit, 
about 1870, the Burlington & Southwestem Railway Company, a corporation 
in lowa, constructing, owning, and operating a railroad in lowa and Missouri, 
by a certain deed of trust, duly and legally executed, conveyed its railroad 
property and franchises to your orators and one James F. Joy, who subse- 
quently assigned his interest in said trust to your orators; said railway Com- 
pany being then and now a citizen of the state of lowa, and your orators cit- 
izens of the state of Massachusetts, and said James F. Joy a citizen of the 
state of Michigan. 

"That said deed of trust was made to secure certain bonds, to be issued 
by said railway company to aid in constructing said railway, to the amount of 
$20,000 per mile of road, whicli bonds were actually issued and sold ; and said 
railway having made default in payment of interest on said bonds, your ora- 
tors flled their bill to foreclose said mortgage in this court, and such proceed- 
ings were had that on the eighth day of June, 1871, a decree of foreclosure 
was entered, whereby it was found and decreed by the court that said com- 
pany was indebted to your orators in the su m of million dollars, and 

said property ordered to be sold. 

"Your orators further state and charge that said respondents, prior tol874, 
were engaged in constructing a certain portion of said road, having a contract 
to do the grading under J. W. Barnes, who was the original eontractor, and 
which grading was to be done at certain prices set ont and stipulated between 
him and said Burlington & Southwestern Railway Company. 
V.8,no.8— 3é 
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"That said respondents, prior to January 1, 1874, made out and rendered to 
sald railway company statements of the amount of work done by them and 
claimed to be paid therefor, and certain estimâtes were made by the engineer 
of said railway eompany for the sums so claimed, under the beliei and sup- 
position that said statements made by them were true and correct. 

" That prior to the flrst of January, as aforesaid, said railway eompany had 
paid to said respondents large sums of money on account of said work, and 
they held a large amount of said estimâtes, so called, for work done, as claimed 
by them, which were not paid. 

"That In December, 1873, said respondents brought suit in the circuit 
court of Appanoose county, lowa, upon thèse estimâtes, claiming that there 
was yet the amount thereof due to them for grading done on said railroad, and 
such proceedings were had in the premises that a judgment and decree was 
rendered in their favor against said railway eompany on the ninth day of 
January, 1874, for the sum of $39,763.24, besides costs; but your orators were 
not parties thereto; but your orators charge that said estimâtes were issued 
and said judgments obtained upon the belief that said respondents had done 
the work claimed by them, and that, in rendering their accounts, they had 
acted in good faith, and that their représentations of the amount of work done 
were true and correct. 

" That it was subséquent to the obtaining of this judgment that your ora- 
tors commenced proceedings in this court to foreclose said mortgages, and in 
that proceeding said respondents were made* parties to the bill, and appeared 
and flled their cross-bill, setting up said judgment and decree rendered in the 
circut court of Appanoose county, Your orators beg to refer to said proceed- 
ing in said cause in this court as part of this bill, and, without setting the 
same out in hœn verba, to show what was done therein. 

"That during the pendency of said suit, and before decree therein, the par- 
ties, by counsel, entered into an agreed statenient of the facts, whereby it was 
admitted that said respondents' claim was correct, as shown by the judgment 
in Appanoose county, but sueh agreement was made under ihe belief and 
upon the représentations that said judgment in Appanoose county was prop- 
erly obtained upon a true state of the facts, and without any knowledge that 
said claim was not correct, or that the work upûn which it was based had not 
been done. 

"Such other proceedings were had in said cause in this court that on the 
eighth day of June, 1877, a decree was entered awarding to said respondents 
the amount of said judgment in Appanoose county, lowa, and ordering that 
the same be a lien on the property of said railway eompany paramount and 
superior to that of the mortgage to your orators hereinbefore mentioned. 

" That your orators and their counsel wère whoUy ignorant of what state 
of facts was proved in Appanoose county, or upon what représentations or 
daim said decree was rendered, or whether the claim upon which it was based 
was correct or not ; and your orators had no reason to know, and had no real 
knowledge, of the incorrectness of the same until withih a few weeks last 
past. But so it is ; and your orators now charge upon information and belief 
that the claim made by the respondents iii said Appanoose county, and upon 
which said judgment and decree was rendered, was vvholly friiudulent and 
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fietitious; that the Burlington & Southwestern Eailway Company, prior to the 
commencement of said suit in Appanoose county by respondents, had paid to 
them, for grading and work done in the construction of its road, the sum of 
two hundred and thirty-two thousand (232,000) dollars, and the amount sued 
for by them was for a claimed balance unpaid, which your orators charge was 
fraudaient, and that no such balance was due, and that the money paid by 
said railway company, as aforesaid, more than paid said respondents for ail 
the work they had ever done upon said railway ; that said supposed balance 
was made to appear either by mistake of ail the parties, or by false statementa 
of the amount, and déception practiced upon the Burlington & Southwestern 
Railway Company, or its engineer, or by collusion with the ofïicers of that 
Company to defeat and injure the claims represented by your orators, and to 
defraud the holders of the bonds secured by the mortgage to your oratora ; 
that said claim was either a mistake, or was false or fraudulent, and based 
upon no considération, and upon a claim for work which was never done and 
ought never to bave been allowed, ail of which was unknown to your orators, 
and with reasonable diligence could not be learned during the pendency of the 
suit in this cotirt; the only one to which your orators were parties." 

The prayer is for an injunction to restrain the exécution of the 
decree, and that the same be set aside. Eespondents demur to the 
bill. The demurrer is gênerai, and the points raised under it are 
stated in the opinion. 

P. Henry Smyth, for complainants. 

Hubbard dt CZarfc, for respondents. 

MoCeary, C. J. 1, The bill does not allège with sufficient partic- 
ularity that the decree which is sought to be set aside was obtained 
by fraud. 

It allèges in gênerai terras that there was nothing due ttie re- 
spondents on their claim, and it is averred that "the amount sued for 
by them was for a claimed balance unpaid, which your orators charge 
was fraudulent, and that no such balance was due, and that the 
money paid by said railway company, as aforesaid, more than paid 
respondents for ail the work they had ever done for said railway." 

It is further alleged that "said supposed balance was made to 
appear, either by a mistake of ail the parties, or by false statements of 
the amounts, and déception practiced upon the Burlington & South- 
western Eail\vay Company or its engineer, or by collusion with ofEi- 
cers of that company, to defeat and injure the claims represented by 
your orators, and to defraud the holders of bonds secured by the 
mortgage of your orators. 

"That said claim was eitlier a mistake, or was false and fraudulent, and 
based upon no considération, and upon a claim for work which was never 
done, and ought never to hâve bcisn allu.ïe-l, ail of which waa unknown to 
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jonr orators, and with reasonable diligence could not be learned during tlie 
pendency of the suit in this court, tlie only one to which your orators were 
parties." 

A bill for relief on the ground of fraud rciust be spécifie. It is not 
«nough to charge in gênerai terms that a partioular transaction was 
fraudaient. The facts constituting the fraud must be stated, so that 
the court, and not the pleader, may détermine -whether, if true, they 
constitute fraud. This rule applies to ail bills for relief on the ground 
of fraud, including, of course, a bill to set aside a judgment or decree 
upon that ground. Story, Eq. PL 251, 428; Kerr on Fraud and 
Mistakes, 365. 

It is also necessary to charge the intent to deceive, either by an 
«xpress averment or by such words as necessarily imply such in- 
tent. Moss v.Riddle, 5 Cranch, 351; Gray v. Earl, 13 lowa, 188. 

The counsel who draf ted this bill evidently intended to comply with 
thèse rules by inserting the allégations embraced in the second quo- 
tation above, wherein it is set forth in eflfect thât the balance due 
complainant was made to appear either by mistake of ail the parties, 
or by déception practiced upon this railway company, or by collusion 
with that company. By this allégation the complainants say, in sub- 
stance, that the wrong was done them in one of thèse three ways, but 
as to which one they are unable to say. The insufficiency of such 
an allégation will be very apparent when it is suggested that mistake 
is one thing and fraud another, and that the character of the case 
and nature of the defence would dépend very mueh upon the question 
whether it is a case of mistake or a case of fraud that is set out. 

No man can be required to answer and prépare for trial upon a bill 
which leaves him in doubt as to the exact nature of the case against 
which he is to défend. Hence, the rule that allégations must not be 
in the alternative. Story, Eq. PI. 245, 245a. 

In view of thèse considérations, I am constrained to hold that the 
bill does not set forth the circumstances of the fraud charged with 
sufficient certainty and partieularity. 

2. The fraud relied upon is charged only upon information and 
belief. An injunction cannot be granted in the first instance upon 
an allégation of this character. It is necessary that the fraud should 
be made to appear by positive averments, founded on complainant 's 
own knowledge or that of some person cognizant of the facts. High 
on Inj. § 35, and cases cited; Id. § 118, and cases cited. 

3. Another and much more important question is presented by 
this record, and bas been discussed by counsel. This is a bill to set 
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aside a former decree of tliis court between the same parties and 
upon the same sïibject-matter. It is clear that ail questions touch- 
ing the validity or amount of respondents' claim were open to inves- 
tigation in the former suit. Issue was joined upon their cross-bill, 
and testimony was taken and decree was rendered in their favor. 

It was the right and duty of complainants to investigate the char- 
acter of the claim, and to set up in that case whatever defence they 
had. It is not enough to allège that they did not discover the facts 
in time so to do. The only exception to this rule is in cases where, 
by some wrong act of the successful party, bis adversary is deprived 
of the right to fully présent bis case. The rule is thus stated by Mr. 
Justice Miller in U. S. v. Throckmorton, 98 U. S. 65 : 

"But there is an adtnitted exception to this gênerai rule in cases where, by 
reason of something done by the successful party to a suit, there was in fact 
no adversary trial or décision of the issue in the case. Where the unsuc- 
cessf ul party has been prevented from exhibiting fully his case by fraud or 
déception practiced on him by his opponents, as by keeping him away from 
court, a false promise of a compromise; or where the défendant never had 
knowledge of the suit.being kept in ignorance by the acts of the plaintiff ; or 
where an attorney fraudulently, or without authority, assumes to represent a 
party, and connived at his defeat ; or where the attorney, regularly employed, 
corruptly sells out his client's interest to the other side. Thèse and similar 
cases, which show that there has never been a real contest in the trial or hear- 
ing of the case, are reasons for which a new suit may be sustained to set 
aside and annul the former judgment or decree, and open the case for a new 
and fair hearing. See Wells* Res Adjudieata, § 499 ; Pearce v. Olney, 20 Conn. 
544; Wierick y.DeToya, 7 111. 385; Ketit v. Bicards, 3 Md. Ch. 392; 8mith v. 
Lowry, 1 John. (IST. Y.) Ch. 320; De Louis v. Meek, 2 lowa, 55." 

The rule is clearly settled, at least so far as the fédéral courts are 
concerned, that a judgment will not be set aside upon an original bill 
upon the ground that it was founded upon a fraudulent intendment or 
perjured évidence, when there were no hindrances besides the négli- 
gence of the défendant in presenting the defence in the first suit. 

The case of U. S. v. Throckmorton, supra, is a striking illustration 
of misrule. The judgment attacked in that case had been oblained, 
as was alleged, upon a grant which had been executed by the former 
Mexican governor of California, after he had ceased to hold that 
office, and falsely and fraudulently antedated. The case was a strong 
one, but the court said : "There was ample time to make ail neces- 
sary inquiries and produce the necessary proof, if it existed, of the 
fraud," in the progress of the original suit; and the bill was held bad 
on demurrer because it was the duty of the complainants to ascer- 
tain the facts and make their defence in the original suit. And the 
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court quote with approval the following rule laid down by Shaw, C. J., 
in Greene v. Greene, 2 Gray, (Mass.) 361 : 

" The maxim that fraud vitiates every proceeding must be taken, like ail 
other gênerai maxims, to apply to cases where proof of fraud is admissible. 
But where the same matter has been actually tried, or so in issue that it might 
hâve been tried, it is not again admissible. The party is estopped to set up 
such fraud, because the judgment is the highest évidence and cannot be con- 
tradicted." 

See, also, the following authorities, cited by Mr. Justice Miller in 
same opinion: Dixon v. Graham, 16 lowa, 310; Cottle v. Cole, 20 
lowa, 482; Borland v. Thorton, 12 Cal. 440; Biddle y. Baker, 13 
lowa, 295 ; Railroad Go. v, Neal, 1 Wood, 353. 

The demurrer must be sustained, with leave to complainants to 
ameud, if counsel thinks he can bring the case within the prineiples 
announced in this opinion. 



CoE V. The Cayoqa Lake E. Co. and another. 

(Circuit Court, N. D. New York. August 15, 1881.) 

1. AcT OF March 3, 1875, ^ 1, Construed— Jurisbictioît of tue Circuit Court— 
Promissort Note dndbr Bbal— New Tkial. 

A corporation executed its promissory note, payable to tlie order of ita prés- 
ident, attaching thereto, before delivery, its corporate seal. After having been 
indorsed by him, it was discounted by a citizen of the same state and assigned 
to a citizen of another state, who brought an action against both maker 
and indorser. Held, on a motion for a new trial, that, under section 1 of the aot 
of March 3, 1875, the circuit court had no jurisdiction 

George F. Comstock, for plaintiff. 

William F. Coggwell, for défendant Morgan. 

Blatçhford, C. J. This suit was brought against the Cayuga Lake 
Railroad Company as maker, and the défendant Morgan as indorser, 
of two instruments in writing which the complaint calls promissory 
notes. Each défendant answered separately. At the trial, before 
the court and a jury, the plaintif! had a verdict for $30,787.89, 
The défendant Morgan now moves for a new trial, on a bill of ex- 
ceptions made by him. The instruments were alike in form, except 
that one was payable five months after date and the other six months 
after date. The form was this : 
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"$10,000. AuBORA, N. Y., May 1, 1873. 

"Five months after date, the Cayuga Lake Railroad Company promises to 
pay to the order of Henry Morgan, Président, $10,000, at the oflice of Léon- 
ard, Sheldon & Foster, No. 10 Wall street, New York city, value received, 
with interest. The Cayuga Lake Railuoad Comfaky, 

5 Seal of the Cayuga Lake ) " By Henry Morgan, Président. 

l Kailroad Company. \ 

"T. Delafield, Treasurer." 

AcrosB the back of each instrument was written the indorsement 
"Henry Morgan, Président." The signatures to the two instruments 
were thé duly-authorized signatures of the Cayuga Lake Eailroad 
Company, by the défendant Henry Morgan, as its président. The 
said instruments "were sealed with the seal of the company, which was 
duly impressed thereupon by the président and treasurer of said 
company, by its authority, at the time such signatures were made, 
and at that same time the indorsements upon the back of said in- 
struments of the words "Henry Morgan, Président," were made by 
the said Morgan. He was, at that time, the président of said com- 
pahy. There was due demand of payment and refusai, and due 
notice thereof was given to said Morgan. At the time of the com- 
mencement of this action, September 16, 1879, the plaintiff was a 
citizen of Conneeticut, and said Morgan was a citizen of New York. 
Said company was a local corporation in the interior of New York, 
having its line of road on the shore of Cayuga lake. The said notes 
were so made and indorsed for the purpose of being taken to the city 
of New York to raise money upon for the use of the company. For 
such purpose they were delivered to Mr. James K. Cox, as spécial 
agent of the company, who took them to New York and there had 
them cashed by Mr. tfames E. Stillman. Said Cox received the 
money from said Stillman, took it home with him, and paid it over to 
the company for its use. 

At the trial the défendant Morgan proved that the said instru- 
ments were, on or about the third of May, 1873, transferred by the 
agent and attorney in fact of said company to one James Stillman, 
who then was, and ever since has been, and still is, a citizen of New 
York, who discounted said instruments, and paid the proceeds thereof 
to said agent, who paid over the same to the treasurer of said com- 
pany; that the défendant Morgan was, on the said third of May, 
1873, and still is, a citizen, of New York ; that, some time after the 
maturity of said instruments, they were sold and transferred by said 
Stillman to the plaintiff, and that the défendant had no benefit of 
auy part of the proceads of said instniments. The défendant there- 
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upon requested the court to instruct the jury to render a verdict for 
the défendant, or to dismiss the action, upon the ground that the 
said instruments are not promissory notes negotiable by the law 
merchant ; and that, as this court would not hâve had jurisdietion of 
an action if brought thereon by said Stillman before the assignment 
thereof, therefore it had no jurisdietion of the same as brought by 
this plaintiff. The court declined and refused so to instruct the jury, 
or to dismiss the action, and held and decided that the court had 
jurisdietion of the action. To such refusai and décision the défend- 
ant duly excepted. The défendant also requested the court to direct 
a verdict for the défendant on the ground that the instruments sued 
upon were not promissory notes, negotiable by the law merchant, but 
were sealed instruments; and that the signature of the défendant 
upon the back thereof did not croate any obligation to pay the same. 
The court refused so to instruct the jury, and the défendant excepted. 
The défendant further requested the court to direct a verdict for the 
défendant on the ground that, under the oircumstance of this case, 
the signature of "Henry Morgan, Président," on the back of said 
instrument, is not an individual indorsement and does not create any 
individual liability. The court refused so to instruct the jury, and 
to such refusai the défendant excepted. The défendant then requested 
the court to submit, as a question of fact, to the jury whether it was 
the intention of the said Morgan and the said Stillman that the in- 
dorsements of the name of "Henry Morgan, Président," upon the 
backs of said instruments, should create any individual liability 
against the défendant Morgan. The court refused to submit such 
question to the jury, to which the défendant excepted. The court 
then, at the request of the plaintiff, direoted the jury to render a ver- 
dict in favor of the plaintiff for $30,787.89, being the amount of said 
instruments, with the interest thereon. The défendant excepted to 
the ruling and décision direoting the jury to render said verdict, and 
said verdict was rendered. 

The question of jurisdietion is a controlling one, for, if this court 
has no jurisdietion of this action, the other questions raised are im- 
material. It is provided by section 1 of the act of March 3, 1875, 
(18 St. at Large, 470,) that no circuit court shall "hâve cognizance 
of any suit founded on contract in favor of an assignée, unless a suit 
might hâve been prosecuted in such court to recover thereon if no 
assignment had bsen made, except in cases of promissory notes ne- 
gotiable by the law merchant and bills of exchange." This suit is 
one founded on a contract made by the défendant Morgan. It is in 
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favor of an assignée. The rights of action which Stillman had 
against the défendant Morgan were assigned by him to the plaintiff 
by the transfer of the said instruments by Stillman to the plaintiff 
after their maturity. As Stillman, from a time prier to the maturity 
of the instruments to tha time of the trial, was always a citizen of 
New York, and as the défendant Morgan was, when the instruments 
were transferred to Stillman, and when this suit was commenced, 
and at the time of the trial, a citizen of New York, and there is 
nothing in the bill of exceptions to show that he was ever a citizen 
of a différent state from Stillman, there is nothing to show that a suit 
could ever hâve been prosecuted in this court by Stillman against 
Morgan, to recover against Morgan on his said contract, if Stillman 
had net made said assignment. It foUows, therefore, that this court 
bas no jurisdiction of this suit against the said Morgan, unless this 
is a case of a promissory note negotiable by the law merchant, as it 
is not the case of a bill of exchange. As the suit against the défend- 
ant Morgan is brought as a suit on his indorsements of promissory 
notes, the case is a case of promissory notes, within the statute, if 
it is a case of such indorsements. 

The instruments, aside from the seal of the Company, hâve ail 
the qualities of promissory notes, and of promissory notes made by 
the Company as a corporation. They are in the name of the Com- 
pany, it promises to pay, and it signs them by its président. But 
they were sealed with the seal of the company, and it was a corpora- 
tion ; and said seal was duly impressed on them by its président and 
treasiirer, by its authority, at the time the notes were signed by it. 
From what appears in the bill of exceptions, it may properly bô 
inferred that the seal referred to was the corporate seal of the 
corporation, and that the words "Seal of the Cayuga Lake Eailroad 
Company" appear impressed on the face of each instrument as the 
impression of the seal referred to, though thèse facts are not thus 
distinctly stated in the bill of exceptions. The answer of the de- 
fendant Morgan states that the company was a corporation, and 
had and used a corporate seal, and that the said instruments wfre 
executed by it under its corporate seal. The instruments do not, .n 
words, refer to a seal otherwise than as said impressions contain the 
words they do. 

In order to be within the exceptions in the statute the instrument 
must not only be a promissory note, but must be one negotiable by 
the law merchant. There is no distinction made by the statute 
between a promissory note made by an individual and a promissory 
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note made by a corporation. If the instruments in question were 
made by an individual instead of a corporation it would seem im- 
possible, in view of long-settled and well-settled principles of law, 
to contend that if they bore the seal as well as tlie signature of the 
individual they were promissory notes negotiable by the law mer- 
chant. As an individual can make a promissory note and not add 
his seal to it, and can also make one and add his seal to it, the 
instrument is, in the first case, a promissory note negotiable by the 
law merchant if payable to bearer or order, while in the second 
case it is not a promissory note negotiable by the law merchant, 
but is a speeialty. So a corporation can make a promissory note 
whereby it promises to pay to bearer or order a certain sum of 
money, at ail events, at a certain time and place, and can sign the 
instrument by causing it to be signed by its président and treasurer, 
without afExing its corporate seal, and the instrument will bind it, 
as its promissory note, as a simple contract, not a speeialty, unless 
it be restrained by some provision of statute from contracting other- 
wise than under its corporate seal. But if to such an instrument 
its corporate seal be added, such seal is its seal, as the seal of the 
individual maker is his seal, and the like conséquences follow. The 
instrument without the corporate seal will be a promissory note 
negotiable by the law merchant, and the instrument with the cor- 
porate seal will be a speeialty, and not a promissory note negotiable 
by the law merchant. If the capacity to make the instrument with- 
out as well as with the seal exists, it cannot, when made with the 
seal, be a promissory note negotiable by the law merchant. 

It is not enough that the instrument be negotiable, but it must be 
a promissory note, and one negotiable by the law merchant. The 
statute does not say a negotiable instrument, or a negotiable bond, or 
a negotiable chose in action. The prier statute (Eev. St. § 629) pro- 
vided that no circuit court should "bave cognizance of any suit to 
recover the contents of any promissory note or other chose in action, 
in favor of an assignée, unless a suit might bave been prosecuted in 
such court to recover the said contents if no assignment had been 
made, except in cases of foreign bills of exchange." In the prior stat- 
ute the thing out of which the exception is carved is a "suit to recover 
the contents of any promissory note or other chose in action." In 
the new statute the thing out of which the exception is carved is a 
"suit founded on contract." In the prior statute the exception is one 
"in cases of foreign bills of exchange." In the new statute the excep- 
tion is one "in cases of promissory notes negotiable by the law mer- 
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chant, and bills of exchange." The gênerai inhibition in the new stat- 
ute is broader and more gênerai than in the prior one, and the exception 
covers more ground in the new statute than in the prior one. But the 
statutory language in the exception cannot be extended by construction. 
It would bave been easy to say negotiable instrument, or negotiable 
bond or other instrument, or negotiable chose in action, or instru- 
ment negotiable by the law merchant, or otherwise. The argument 
on the part of the plaintiff is directed to showing that the instruments 
in question are negotiable, not that they are» such instruments as the 
exception in the statute speaks of. It cannot be supposed that con- 
gress in 1875, with the large expérience which had been had at that 
time in the United States in bonds, obligations, certificates of indebt- 
edness, and promissory notes, under seal and not under seal, of 
municipal corporations and private corporations, did not understand 
and reCognize, in making such exception, the distinction between a 
promissory note negotiable by the law merchant, as an instrument 
well known to the law and to commerce, and to be identified by that 
description, and other instruments which, though they had become 
by statute or gênerai usage or judicial décisions to be regarded as 
in a certain sensé negotiable, were not promissory notes negotiable 
by the law merehant. The obligations of municipalities, payable to 
bearer, hâve been placed by numerous décisions of the suprême 
court of the United States in the category of negotiable instruments 
transférable by delivery so far as to authorize the holder to demand 
payment of them, and to maintain, in his own name, an action upon 
them ; but they do not thereby necessarily become negotiable instru- 
ments in the sensé of the law merchant. Wall v. Monroe Co. Sup. 
et, U. S. Oct. term, 1880, (2 Morr. Trans. 266.) And even where 
they hâve such a status that, passing into the hands of a hona fide 
purchaser for value before maturity, they do so freed from any 
infirmity in their origin, {Cromwell v. County of Sac, 96 U. S. 51, 57,) 
they are not promissory notes negotiable by the law merchant, in the 
sensé of the statute under considération. Such obligations, payable 
to bearer, are deemed payable to the holder, and so, under this act of 
1875, the holder who sues is not regarded as an assignée of the con- 
tract, but is a holder through a transfer by delivery. 

I am satisûed that, on the ground of want of jurisdietion, a verdict 
for the défendant Morgan ought to hâve been directed, and that, for 
that reason, a new trial must be granted. 
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FrBST Nat. Bank of Cincinnati v. Coates and another. 

Thibd Nat. Bank op Cincinnati v. Same. 

Commercial Bank of Cincinnati v. Same. 

Eeno County State Bank v. Same. 

iUircuit Court, W. B. Mùsouri, W. D. 18810 

1. Negotiable Instruments — Dbapt. 

A draft is a clieck, though it is apparent on its face that tlie drawer anri 
drawee are résidents of différent states. 

2. Bame — Equitable Assignments. 

A check opérâtes as an équitable assignment 'pro tanto, as îietween the holder 
and tlie assignée in insolvenoy of the drawer, where it is made and delivered 
prier to the assignment and not presented for payment until af ter the drawee 
is notified of the assignment by the assignée. 

3. Same— Election ov Remédies. 

In an action by the draftholders against such assignée to entorce payment 
of their drafts in full, keld, that they had not barred themselves from recover- 
ing in this action by presenting their drafts to the assignée as claims against 
the estate, having them allowed, and accepting dividends thereon. 

The Martin Bank carried on business at Kansas City, and between 
July 25 and August 2, 1878, made and delivered to the oomplain- 
ants in thèse cases its drafts or checks on the Metropolitan National 
Bank, of New York. They were in the foUowing form, the only différ- 
ence being in number, date, amount, and name of payée : 

"STATE or MISSOUEI. 
" $714.65. The Mabtin Bank, No. 196,104. 

"Kansas City, Mo., July 30, 1878. 
" Pay to the order of Théo. Stanwood, Cashier, $714.65. 

" D. 0. Smakt, Vice Président. 
" To Metropolitan National Bank, New York. " 

The drawer bank failed, and on August 3, 1878, made an assign- 
ment under the laws of Missouri to the défendant Coates, of ail its 
property and effects, for the equal benefit of ail its créditera. The 
fi.rst notice which the Metropolitan National Bank received of the 
assignment was on the morning of August 5th, when it received a 
telegram from Coates which simply stated that fact. At that time 
the Metropolitan Bank had in its hands, on deposit to the crédit of the 
Martin Bank, about |56,000. The two banks had for many years 
been correspondents, and most of the New York exchange sold by the 
Kansas City Bank had been on the Metropolitan Bank. After this 
notice of the assignment the latter bank paid none of the drafts 
drawn on it. The drafts belonging to the complainants were presented 
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on the fifth, sixth, and seventh days of August. Payment of thèse 
was refused and they were protested. 

In September the Metropolitan Bank turned over to Coates, as 
assignée, the moneys in its hands. In accordance with the law of 
Missouri goveming voluntary assignments, the assignée gave notice 
that he would, on certain days, sit for the allowance of demands 
against the estate, on which days creditors were required to appeai 
and présent their claims. The complainants appeared, presented 
their drafts, which were aUowed by the assignée as gênerai demands, 
without objection on their part, and they afterwards reeeived from 
him two dividends, which were declared alike on ail claims against 
the estate. Subsequently, thèse bills were filed to compel the assignée 
to pay to the complainants the full amount of the drafts ont of the 
moneys in his hands which he had reeeived from the Metropolitan 
National Bank. About |80,000 of drafts drawn by the Martin Bank 
on the Metropolitan National Bank were outstanding and unpaid, 
but actions of this character for about $22,000 only, had, at the time 
of this hearing, been begun. On the hearing it was insisted on 
behalf of the assignée that the complainants were gênerai creditors 
of the bank; that the funds reeeived by him from the New York bank 
were a part of the gênerai assets of the Martin Bank ; and, f urther, 
that having presented and obtained from the assignée a gênerai 
allowance of their demands, on which they had accepted dividends, 
they had thus elected to be considered gênerai creditors, and that 
Buch élection prevented a recovery hère, based on the assertion of a 
différent remedy. 

Gage é Ladd, for complainants. 

Pratt, Brumback é Ferrey, for défendants. 

MiLLBB, Justice, (orally.) . My first impression was that the paper 
which is called indifferently a draft, a bill, and a check, and on which 
thèse actions are founded, was in the nature of a bill of exchange, or 
draft, and not in the nature of a bank check; but the authorities 
looked at satisfied me that I was wrong. Even an inlantl bill of 
exchange is payable on demand, without days of grâce, and is a check 
of one bank on another, and whatever may hâve been my original 
idea as to whether it was a bill of exohange or a check, the author- 
ities bave settled that, and I must say it is a bank check. I think 
the authorities hâve also settled, perhaps not with unanimity, but 
with such weight as to guide us, that a bank check is drawn direetly 
against money in the hands of the bank which belongs to the drawer 
of the check as depositor ; not that any particular money is his, but 
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he bas funds în that bank against which he draws that check. If 
he bas no funds bis cbeck amounts to nothing ; but tbe bank bas to 
pay wben it bas funda. It is, tberefore, an order to pay bearer so 
mucb out of my money in your hands. Tbe autborities say it is an 
appropriation of tbat mucb money. The nature of tbe traiisaction is 
tbis : I bave so mucb money in tbe bank. To be sure, it is tbe bank 's 
money, but is a fund deposited to my crédit. I draw a cbeck in favor 
of A. B. for 1100. Tbat is a direction to tbe bank to pay A, B. $100 
out of tbat money, and tbe books call tbat an appropriation of tbat 
mucb money. 

Tbe question bere is wbetber tbis is an appropriation in equity of 
tbat mucb of tbat fund in favor of tbe payée. It is said it is not, 
because tbe payée or bolder of tbe cbeck cannot bring suit against 
tbe bank for tbe money, and tberefore it is not an équitable assign- 
ment of tbat mucb money. But tbat argument is founded on a mis- 
conception, or want of proper conception, of tbe doctrine of équi- 
table assignments. Tbe very words "équitable assignment" are used 
because tbe assignment is only recognized in a court of equity, and 
not in a .court of law. If it were recognized in a court of law, it 
could be enforced tbere, and we would never bave beard of any sucb 
words as "équitable assignment." Tberefore, it is an assignment of 
tbat mucb of tbe debt, wbicb a court of equity will recognize and a 
court of law will not. 

Tbe reason of tbis is obvions. One reason, as was stated in tbe 
argument bere, was tbat tbere was no privity between tbe payée of 
tbe cbeck and tbe bank on wbicb it was drawn. And tbat is true : 
at law tbere is no sucb privity. Another reason is tbat a man may 
owe anotber several tbousand dollars, wbicb is due or to become due, 
and the creditor may draw in varions sums and at varions times for 
tbat money, drawing orders on bim, wbicb between tbe parties is 
intended as an appropriation of tbat mucb of tbe fund. Now, the 
drawee, or tbe man wbo bolds tbe fund, says : "I don't want to be 
pestered witb ail tbese drafts. I owe tbe bank $5,000, due tbe first 
of November, and I will go and make tbe payment now, and not be 
botbered witb 20 or 30 suits." In law tbat cannot be done; but a 
court of equity looks at it differently. It says, "Hère is a fund tbat 
originally belonged to A., but bere are claims of B., C, D., E., and 
F., and tbey can hâve a certain amount of money appropriated to 
tbem." That is the différence between tbe powers of a court of law 
and a court of equity, and that is wby thèse are called équitable 
assignmeDts. Courts of equity say tbey are a lien upon tbat fund 



FISST NAT. BANK OP CINCINNATI V. COATBS. 543 

which will be enforced. I think, if the Metropolitan National Bank 
had held the money, and had it to-day, it could be sued just as Mr. 
Coates can be. But the fund bas been transferred to Mr. Coates, 
and be is now the bolder of the fund, and the court can get hold of 
Mr. Coates and subject him to liability. It is my opinion that, after 
notice to the Metropolitan National Bank, it was bound to hold that 
money to answer thèse drafts. At ail events, as the case stands, 
this assigriee took the fund transferred to bim subject to the rigbt 
which had been established by the draffc on its présentation. I am 
not sure, however, that the Metropolitan National Bank could bave 
been held liable, beoause I believe, on refleotion, they had notice of 
tbe assignment before they had notice of the drafts, and it is notice 
to the holder of the fund which fixes the liability of the holder; .and 
in that, perhaps, I was in error. I believe Mr. Coates notified them 
by telegrapb of the assignment of the bank to bim before the drafts 
were protested. That being the case, the Metropolitan National 
Bank was not liable. That is an immaterial considération, however, 
as tbe fund remains the same. The pbilosophy of it is that this 
fund baving been appropria-ted by tbese checks, duly presented, did 
not pass by the assignment; that the fund on which they were 
drawn, to that extent, did not pass by the assignment as the gênerai 
property of the bank into tbe hands of Coates, but when be got it be 
held it subject to the lien established on it. The resuit of that is 
that thèse drafts are each of them an appropriation of that much of 
the fund, and tbe complainants are entitled to recover the amount 
of them, less the amounts . received by them in dividends from the 
assignée. Nor does the fact that they were presented to the assignée 
for allowance, and by him allowed as gênerai demands against tbe 
estate, and that tbe complainants received dividends from him on 
Buch allowance, constitute an élection by them of a remedy wbich 
wUl bar a recovery hère. The remédies are not inconsistent. 

There is no évidence that tbe assignée will ever be called on to 
account for an excess of the fund. He can at any time file big bill 
requiring everybody to corne witb their claims for amounts unpaid. 
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Eoss V. Chicago, M. & St. P. Et. Co. 

{'Jircuit Court, D. Minnesota. June 24, 1881.) 

1. RirLHOADS — CoNDtrcTOES — Engineers— Fellow Servants. 

Conductors and engineers are not fellow servants, so far as regards the per- 
formance of the duty therein specifled, under tliefoUowingorder: " Conductors 
must, in ail cases, while running by telegraph or spécial orders, show the same 
to the engineer of their train before leaving stations where the orders are re- 
ceived. The engineer must read and undersiand the order before leaving the 
station." 

2. Same — Negugbnce of Co-Emplote — Notice. 

A railroad company is liable to an employé who is injured by the négligence 
of a co-employe of whose négligent character it hadbeen notifled, provided the 
accident which occasioned the injury occurred before the expiration of a reason- 
able time for the company to take proper action ih the premises after such 
notice had been given. 

3. Reabonable Time. 

Four weeks would not be an unreasonable time under the circumstanccs of 
this case. 

McCraey, g. J., (chargîng jury.) It is your exclusive province to 
consider and décide ail the disputed questions of fact which arise in 
this case. It is the duty of the court, however, to instruct you con- 
ceming the questions of law which arise, and which ought to be un- 
derstood by the jury in order that they may properly apply the facts 
to the case. 

The plaintiff sues the défendant to recover damages for personal 
injuries which he has received, as he allèges, through the négligence 
of the défendant. The controUing question in the case, then, is one 
of négligence. The fundamental inquiry is whether the plaintiff has 
received his injury because of the négligence of the défendant, and 
without any négligence of his own. Négligence is the want of ordi- 
nary care and prudence — such ordinary eare and prudence as a man 
of common intelligence would exercise under the circumstances. 

Tlie défendant hère is a corporation, and, in the nature of things, 
a corporation must always act by and through its agents and serv- 
ants. A corporation is an artificial thing — in law, it is a person; 
but it is not tangible, and has no visible existence that we ean see 
and handle. It acts by its officers and agents. The question hère 
is whether this corporation has been guilty of négligence by which 
the plaiutiff has been injured. The gênerai raie is that a corporation 
is bound by the acts of its agents and servants, and is liable for their 
négligence in the performance of the duties which it imposes upon 
them. That is the gênerai rule, but to that gênerai rule there is an 
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exception, which is as foUows: If a corporation employa several 
agents as fellow servants in the same common employment, and one 
of those servants is injured by the neglect or wrong of another, the 
corporation is not liable, unless it be that the servant who is guilty 
of the wrong or négligence was employed by the coœpany with knowl- 
edge that he was incompétent or négligent, or was continued in serv- 
ice by the company after notice of the fact that he was incompétent 
or négligent. 

This brings us, gentlemen, to the first question in dispute in this 
case. It is alleged by the défendant hère, as one of the grounds of 
defence, that the plaintiff was injured by the négligence of a fellow 
servant employed in the same common service with himself, and 
this makes it necessary for us to inquire what is meant in law by a 
fellow servant employed in the same common employment. It is 
very clear, I think, that if the company sees fit to place one of its 
employés under the control and direction of another, that then the 
two were not fellow servants engaged in the same common employ- 
ment within the meaning of the rule of law of which I am speaking. 
It is conceded hère that this plaintiff was an engineer upon a freight 
train at the time of the accident ; that one McGlintock was the con- 
ductor upon that train ; and it is not seriously disputed that the 
accident was the resuit of the négligence of the conductor in failing to 
show to the engineer the order which he had received to stop the 
train at a station which I believe is called East Minneapolis. And, 
in order to détermine this question, it will be necessary to refer to 
the gênerai order of the company, which bas an important bearing 
upon it, regulating the delivery of orders concerning the running of 
trains. It is averred in the pétition, and is admitted by the answer, 
that at the time of this accident there was a gênerai order in force, 
issued by this company, for the guidance of its employés in cases of 
this sort, which is as foUows : 

" Conductors must, ia ail cases, wMle running by telegraph or spécial orders, 
show the same to the engineer of their train before leaving stations where 
the orders are received. The engineer naust read and understand the order 
before leaving the station." 

By this gênerai order, gentlemen, as I understand and construe it, 
the company made the engineer, in an important sensé, subordinate 
to the conductor. By it the conductor was made the médium through 
whom and by whom the compaûy communicated its orders touching 
the running of trains to the engineer. The company saw lit to make 
v.8,no.8— 35 
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him tbeir agent and représentative for this purpose, and to require 
plaintiff to receive its orders in this way. I am of the opinion that 
in respect to the duty of delivering or showing the running orders to 
thé engiheer the conductor was the superior of the engineer ; that he 
stood in the place and stead of the company, and was, for that pur- 
pose, a vice-principal. It.follows from this that if the accident com- 
plained of was the resuit of the négligence of the conductor in failing 
to deliver the running orders to the plaintiff on the night of the acci- 
dent, the plaintiff must recover unless his own négligence caused or 
(îontributed to the injury. And upon that subject — of contributory 
négligence on the part of the plaintiff — I will speak presently. That 
is ail, I think, that need bje said to you upon that branch of the case. 
; If you find that the accident was caused by the failure of the 
conductor to deliver the order concerning the running of the train 
that night to the plaintiff, who was the engineer, and if you also 
find that plaintiff was injured, and that he did not contribute to 
his injury by any négligence of his own, then the law is that the 
défendant is liable. Because I hold that, under the order to which 
I bave called your attention, the relation of superior and inferior was 
created by the company as between thèse two servants in the partic- 
ular niatter of the opération of its trains, and they were not, within 
the meaning of the law, fellow servants engaged in the same common 
employment. 

But the plaintiff claims to recover upon another ground, and it 
will be your duty to pass upon that also. He claims that he is enti- 
tled to recover upon the ground that McClintock, the conductor, was 
a négligent and unfit person to be entrusted with the duties of a con- 
ductor; and that the défendant company had sufiicient notice of 
that fact before the accident, and continued him in its service. This 
is denied by the défendant, and the issue thus joined, being one purely 
of fact, is for you to détermine from ail of the évidence before you. 

When the plaintiff entered the service of the défendant he volun- 
tarily assumed ail the usual and ordinary risks belonging to the occu- 
pation in which he was about to engage; but the company also 
became obligated to use proper diligence in furnishing him with rea- 
sonably suitable and proper machinery with which to work, and also 
in the employment of fellow servants who should hâve ordinary fit- 
ness and competency for the performance of their duties. In other 
words, it was the duty of the company not to subject plaintiff to any 
extraordinary or unusual danger by employing, knowingly, other serv- 
ants to operate the trains with him who are négligent or incompe- 
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tent. And it was also the duty of the company, if they ignorantly or 
without notice employed an incompétent or improper servant and 
afterwards became advised or had notice of the fact of his character 
for incompetency or négligence, — it was the duty of the company, 
under those circumstances, to disoharge him. And if they continued 
such person in their service as conductor aftèr notice, théy became 
liable for any damage that the plaintiff may bave sustained through 
the négligence of the conductor. 

It was the duty of the plaintiff, however, wheh he became aware of 
the négligence of this conductor, to give notice to the company. If 
he knew it himself, and took no steps to eominunicate the fact to the 
company, gave them no warning about it, and they went on in igno- 
rance of it, and continued him in their service, he cannot eomplain. 
Whether he gave notice to the company of the négligence of this con- 
ductor is a question of fact for you to décide upon the évidence. If 
it be true that he communicated the fact by letter to the master 
mechanic, and the master mechanio laid it before the assistant 
superintendent, who acted upon it so far as to institute an investiga- 
tion 'conceming it, that was sufficient notice to the company. 

I instruct you, further, that the company cannot protect itself from 
the conséquences of the négligence of the conductor after notice of 
his négligent character by showing that they believed him to be com- 
pétent and diligent, nor by showing that they instituted an investiga- 
tion which resulted in his acquittai upon the charges of incompetency 
and négligence which were made against him. When the company 
was notified by another employé that this conductor was a négligent 
and incompétent officiai, it continued him at its own risk, notwith- 
standing the fact that he was incompétent. They were bound, in other 
words, by the fact, whatever the fact might be. They were put upon 
inquiry ; and, as to the rights of their employés, they cannot shield 
themselves upon the ground that they did not believe in the truth of 
the charges that were made against him. So that, upon this branoh of 
the case, gentlemen, you are simply to inquire — First, whether Mc- 
Clintock was in fact a négligent and unfit person to be entrusted 
with the duties of the conductor of the train; and, second, whether the 
company, under the rules that I hâve already indicated to you, had 
notice of the fact of his unfitness or his négligence before the time of 
this accident, and continued him in their service notwithstanding 
such notice. Upon this branch of the case I shall ask you to find 
specially by answering an interrogatory which I hâve prepared and 
will submit to you. I will ask you to say specially upon this branch 
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of the case whether McClintock was a négligent and unfit person, 
and whether the company had notice. It may be necessary, in view 
of possible further proceedings in this case, that we should hâve your 
finding upon that spécifie fact. 

But it is insisted by the défendant that even though the company 
may be guilty of négligence, either by the act of the eonductor in 
failing to deliver thèse running orders on the night in question, or 
that the eonductor was known to be négligent, and their having 
continued him in service, — in other words, it is insisted that, al- 
though you may find for the plaintifif upon the question of the 
defendant's négligence, that yet the plaintiff cannot recover because 
he was also négligent, and his négligence contributed to the accident. 
Upon this subject, gentlemen, you hâve ail the faots before you, and 
it is not expédient, even if it were proper, for me to comment upon 
the testimony. You will look into the testimony as it has been 
delivered to you, showing the conduct of the plaintiff on the night 
of the accident — the manner in which he ran the train. You will 
considei- the question whether there is any proof tending to show, or 
sufficient to show, that he knew or had any reason to believe that 
the gravel, train was on the track over which he was called upon to 
pass ; whether there is anything to show that he was bound to stop 
at the station and wait for the gravel train without order, because 
it is conceded that the orders were not delivered to him by the 
eonductor. 

There is another braneh of the case upon which it is earnestly 
contended by the défendant that the plaintiff has been shown to 
hâve been guilty of contributory négligence. It is said that he had 
notice of the négligence of this eonductor McClintock ; that for some 
time before this accident he eonfessedly knew that McClintock was a 
négligent and improper person to hold that position, and that, know- 
ing that fact, he was négligent in continuing in the service of the 
company. ^ 

. The law upon this subject, gentlemen, is that if one employé of a 
railroad company discovers that a co-employe of his is négligent or 
unskilful, it is his duty to give notice to the company, but it is not 
necessary that he should at once quit the service of the company. 
After having given notice he may continue in the service of the 
company for a reasonable time, in the expectation that the company 
will take proper action in the premises and discharge the unworthy 
and incompétent person. And if, within this reasonable time, after 
notice has been given, and before the objeetionable person has been 
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discharged, the party is injured by the négligence of the person 
complained of, the company is liable. And I say to you that two 
or three or four weeks would not, in my judgment, be considered an 
unreasonable time in whioh, under ail the eireumstances, a party 
might delay for the action of the company, upon such complaint 
having been made. 

I think of nothing further, gentlemen, exeept to call your attention 
to the question of damages in the event that you find a verdict for 
the plaintiff. You will take into considération upon that subject, if 
your verdict is for the plaintiff, ail the facts and eireumstances which 
hâve been shown to you in the évidence. You will consider carefully 
the médical testimony and the testimony of the plaintiff, and ail 
the testimony that there is before you touching the nature and the 
extent of the plaintiff's injuries, and the question as to their probable 
duration — as to whether they are temporary or permanent, their effect 
upon his ability to earn a living, to pursue his ordinary avocation 
since the accident and up to this time, and their probable effect upon 
his health and strength, and his ability to pursue his avocation or to 
earn a living in the future. You will consider the pain and suffer- 
ing which hâve been the resuit of the accident and injury, and what 
is probable in the future. You will take into account his expenses for 
physician and medicines, if that bas been established before you to your 
satisfaction ; and, upon ail the facts in the case, you will détermine, as 
best you can, what would be a reasonable and fair compensation for 
the injuries of the jjlaintiff, and you will allow him that, and will 
not allow him what would be considered an unreasonable or excessive 
amount. It is for you to say, under the eireumstances, what would be 
fair and just. Of course, it is very difficult to estimate tliings of this 
kind. The events of the future cannot be before told with certainty. 
AU you can do, gentlemen, is to take ail the facts that appear before 
you in this case, and reach the best resuit that you can upon that 
branch of it, in the event, of course, that you find upon the other 
questions that I bave called to your attention in favor of the plaintiff. 

If you find for the plaintiff, the form of your verdict will be as foUows : 
Title of the cause. "We, the jury, find for the plaintiff, and assess 

his damages at dollars ; " to be signed by one of your number 

as foreman. If you find for the défendant, the form of your verdict 
will be as follows: "We, the jury, find for the défendant," and signed 
by the foreman. The jury will find specially upon the question of 
the négligent character of Conductor McClintock, and the notice 
thereof to the défendant; and, upon this subject, the form of your 
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verdict will be as follows: "We, tlie jury, hâve considered the follow- 
ing questions submitted by the court, to-wit : First, was McClintock, 
the conduotor, a person of négligent habits and character? and we 

answer it ," inserting either "yes" or "no," as you may décide; 

"second, if so, had the défendant notice of the négligent character of 
said conductor long enough before the accident to hâve discharged him 

prior thereto? and we answer ," hère insert "yes" or "no," and 

sign by the foreman. 



Geeenlbap and others v. Dows & Co. 

{Circuit Court, D. Minnesota. September, 1881.) 

1. Elbvatob Receipts — SnKEENDBB Cbrtificatbs — Conversion. 

In a suit in equity by holders of elevator receipts against a vendee of the 
operator of the elevator, to whom the operator had given certain gurrender 
certiflcates, hdd, that such vendee is liable for the value of the wheat -whlch he 
had removed and sold, when there is net enough wheat in the elevator to sat- 
isfy the holders of the receipts artd the certiflcates. 

In Equity. 

In September, 1879, one H. H. Harria engaged in the business of 
operating a grain elevator at Litchfield, Minnesota, a station on the 
St. Paul, Minneapolis & Manitoba Eailway, and while so engaged he 
received from numerous persons, for storage and handling for hire, 
large quantities of wheat, and he also purchased wheat on his own 
account, which was stored in said elevator. To persons depositing 
wheat for storage and handling he issued receipts and tickets in the 
following f orm : 

" H. H. Ilarris. 
«Ticket No. 1368. 

"LiTcnFiELD, Oct. 15, 1879. 
"Account of Andrew Johnson or bearer, forty-seven 46-60 busliels No. 2 
wheat, to he carried at the convenience of the railroad company to St. Paul or 
Minneapolis for storage and delivery; insured against loss or damage byfire. 

" H. H. Harkis, Inspector." 

He also sold grain from the elevator on his own account, and 
among the purchasers from him of such grain were the respondents 
David Dows & Co., who received, as évidence of title to the grain so 
purchased, certain certifioates in the following form, called "surren- 
der certificates." 
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" 'So. . 

" LiTCHFiELD Elevatoe, Litcht-ield, Oct. 8, 1879. 

" This is to certify that has surrendered elevator tickets for 2,000 

Dushels No. 2 wheat, free on track. ' 

" 2.000 No. 2 wheat, for shipnient to . 

"H. H. Hatieis, Owner." 

Harris received in store from the several complainants a quantity of 
•wheat, aggregating 2,284 26-60 bushels, and issued therefor tickets in 
the iorm above given. He sold to respondents David Dows & Ce, or 
to their assignors, to be taken from said elevator, 18,440 50-100 bush- 
els, for which "surrender certificates" were issued in the form above 
given. 

In Octbber, 1879, Harris absconded, leaving in the elevator 3,601 
22-60 of bushels wheat only — not enough to satisfy the holders of the 
wheat tickets and the surrender certificates above described. 

Eespondents David Dows & Go. brought an action of replevin to 
recover ail the wheat remaining in the elevator; and having given 
bond to answer for the value of the same as required by statute, 
it was delivered to them and by them converted to their own use. 
Upon the hearing of the replevin suit the court held that in order to 
settle ail the conflicting claims against the wheat it was necessary to 
bring a Mil in equity. See 1 McCrary, 434. This bill was accord- 
ingly filed. The prayer is that respondents David Dows & Co. be 
required to bring into court the cash value of the wheat, and this 
court will distribute the same according to equity among the several 
claimants. 

It ia insisted by way of defence-^(l) That complainants hâve an 
adéquate remedy at law, and therefore no right of action in equity; 
and (2) that the wheat tickets relied upon are not sufficient évidence 
of title to any part of the wheat in controversy. 

Complainants insist that they hold the évidence of title recognized 
by the statute of Minnesota; that respondents hâve no title; and 
that the suit is properly brought by bill in equity. 

The statute of Minnesota to be considered is an act entitled "An 
act to regulate the storage of grain," approved March 3, 1876. Gen. 
Laws of Minn. (8th Session,) 96. Section 1 of that act provides that 
whenever any grain shall be delivered for storage to any person, 
association, or corporation, such delivery shall in ail things be 
deemed and treated as a bailment, and not as a sale of the property 
so delivered, notwithstanding such grain may be mingled bj' such 
bailee with the grain of other persons, or shipped, or removed from 
the warehouse, elevator, or other place where the same was stored. 
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Sections 2 and 5 are as foUows : 

Sec. 2. Whenever any grain shall be deposited in any warehouse, elevator, 
or other depository for storage, the bailee thereof sliall issue and deliver to tiie 
person se storing the same a receipt or other written instrument, whieh shall 
in elear terms state the amount, kind, and grade of the grain stored, the 
terms of storage, and, if advances are made, the words "advance made," 
which receipts shall be prima fade évidence that the holder thereof has in 
store with the party issuing such receipt the amount of grain of the kind and 
grade mentioned in such receipt; and any warehouseman, proprietor of an 
elevator, or bailee, vvho shall issue any receipt or other written instrument 
for any grain received for storage, which shall be false in any of its state- 
ments, shall be guilty of a toisdemeanor, and shall upon conviction be pun- 
ished by fine not exceeding $300, or imprisonment in the county jail not 
exceeding six months, or by both fine and imprisonment. 

Sec. 5. Warehouse receipts given for any goods, wares, and merchandise, 
grain, flour, produce, or other commodity stored or deposited with any ware- 
houseman, or other person or corporation in this state, or bills of lading or 
receipts for the same when in transit by cars or vessel to any such warehouse- 
man or other person, shall be negotiable, and may be transferred by indorse- 
ment and delivery of sucli receipt or bill of lading; and any person to whom 
the said receipt or bill of lading may be transferred, shall be deemed and taken 
to be the owjier of the goods, wares, or merchandise therein specifled, so as to 
give seeurity and validity to any lien created on the same, subject to the pay- 
ment of freight and charges thereon: provided, that ail warehouse receipts 
or bills of lading which shall hâve the words " not negotiable" plainly writ- 
ten or stamped on the face thereof, shall be exempt from the provisions of 
this act. 

G. L. à C. E. Otis, for complainants. 

O'Brien é Wilson, for respondents. 

McCrart, C. J. 1. The several parties to this suit claim title to 
a part or ail the wheat in controversy, and the first inquiry is as to 
the validity of their claims. The complainants claim under instru- 
ments known as wheat tickets or receipts, in the form first above set 
out. The évidence is that they were given to actual depositors of 
wheat. They state, as required by the statute, in plain terms, the 
kind and grade of the grain stored, and the terms of storage; that is 
to say, the grain was stored "to be carried at the convenience of the 
railroad company to St. Paul or Minneapolis for storage and de- 
livery." From this I understand it was stored in the elevator to 
await transportation. Thèse receipts are, therefore, in my opinion, 
such instruments as under the statutes of Minnesota, quoted above, 
constitute prima fade évidence of title to the amount and grade of 
grain mentioned therein as deposited in a warehouse or elevator. 

The respondents David Dows & Co. claim under instrumenta 
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quîte différent in form and substance fronl those lield by complain- 
ants. The form of the certiûcates under which respondents claim 
is set forth in the statement above, They are known as "sur- 
render certifieates," and they set forth that the parties named therein 
bave "surrendered elevator tickets" for a certain quantity of wheat 
"free on the track." Harris was in the habit of buying and selling 
wheat, in addition to the business of receiving wheat for storage and 
shipment, and it appears that "surrender certifieates" were issued to 
persons to whom he madè sales of wheat in the elevator. At ail 
events, such certifieates were execiited to represent the wheat sold to 
respondents or their assignors. 

There is no doubt that the proof shows a sufficient sale of wheat 
by Harris to respondents, provided the wheat so sold was the prop- 
erty of Harris. The question hère is whether thèse surrender certi- 
fieates are compétent évidence of title to grain in the warehouse as 
against third parties ; or, in other words, are they the évidence of 
title to grain deposited with a warehouseman which is recognized by 
the statute of Minnesota above quoted? The statute describes with 
clearness and accuracy the instrument which shall be prima fade évi- 
dence of title to such grain. It must be issued and delivered to the 
person storing the grain, and must state the amount, kind, and grade 
of the grain stored, the terms of storage, etc. It is olear under this 
statute that the receipt, to be évidence of title, must be issued by the 
warehouseman to an actual depositor of grain. It applies only to 
the receipt or ticket which is issued when the grain is deposited in 
the warehouse or elevator. The depositor retains the title to a like 
quantity and grade. The statute contemplâtes the mixing of the 
grain of différent depositors, and therefore does not provide for the 
return of the identical grain deposited. The warehouseman bas no 
power to issue certifieates or receipts to persons who make no deposit 
of wheat, and to make such certifieates or receipts a lien on wheat 
actually deposited by others and for which other receipts hâve been 
given. The assignée of a deposit receipt or wheat ticket has the 
assignor's title to the wheat, but the surrender certifieates held by 
respondents are not assignments of wheat tickets or receipts. They 
are instruments unknown to the statute. They state that certain 
holders of elevator tickets bave surrendered them, and that they rep- 
resent a given number of bushels of wheat "free on the track" for 
shipment, etc. It does not appear from sueh a paper that any wheat 
remains stored in the warehouse or elevator; much less that the 
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tickets, which under the statute represent the title, are outstanding. 
When the holder of the statutory évidence of titlô to grain in a ware- 
house or elevator "surrenders" it to the warehouseman, and the latter 
certifies the faot, there is nothing in the statute to give his certificate 
the force and effect which formerly belonged to the surrendered 
instrument. Inasmuch as the respondents deposited no grain in the 
elevator, they could only purchase grain therein as against actual 
depositors by buying outstanding certificates representing such grain, 
and taking an assignment thereof. They did not do this. In no 
instance did they take an assignment of the évidence of title. It 
follows that their claims must be postponed to those of actual depos- 
itors vrho présent the évidence of title recognized by the statute. 

2. A question is made as to whether, upon the facts already 
stated, the case is one of équitable cognizance. It is insisted that, 
inasmuch as there is grain enough to satisfy ail of complainant's 
demands, they hâve severally a right to proceed at law, and there- 
fore no right to proceed in equity. It is true that when the action 
of replevin was before this court, it was supposed by the court 
that ail the certificates were equally liens upon the grain in the ele- 
vator, and that ,none of the claimants -were entitled to payment in 
fuU. The question as to the effect of the "surrender certificates" was 
not then raised, and the court assumed that they were warehouse 
receipts or certificates, evidencing title, within the meaning of the 
statute. Although, upon further considération, it now appears this 
was a mistaken assumption, it does not follow that the jurisdiction 
in equity fails. It is still a case for discovery, and an accounting 
between the parties. Without a discovery and an accounting, the 
court could not know that the complainants are entitled to payment 
in fuU. If one of them had sued alone at law, how could the court 
or a jury hâve determined whether he waa entitled to recover the 
whole amount claimed. To détermine that question the présence of 
other depositors of grain was necessary, or at least proper, and an 
accounting as between ail such depositors, if not the only, was cer- 
tainly the moet convenient and adéquate mode of proceeding. If the 
remedyin equity is more complète and adéquate than that at law, and 
especially if it prevents a multiplicity of suits, the équitable jurisdic- 
tion can be maintained even if there is a concurrent remedy at law. 
1 Story, Eq. Jur. § 457. Nor would it make any différence if it 
were admitted that the result of the discovery and accounting is to 
develop the fact, not before known, that the complainants might 
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have sued at law. "In ail cases where a court of equity bas jurisdic- 
tion for discovery, and the discovery is effectuai, that becomes a suffi- 
cient foundation upon •which the court may proceed to grant full 
relief," In other words, wliere the court has legitimately acquired 
jurisdiction over the cause for the purpose of discovery, it will, to 
prevent multiplicity of suits, entertain also the suit for relief. Id. § 
456. It would be a plain violation of this rule to remit the several 
complainants at this stage of the prbceedings to their remedy at law. ' 
If itwere necessaryto discuss this question further, the jurisdiction in 
equity might, I think, be maintained for the purpose of preventing a 
multiplicity of suits, or under the head of "apportionment and contri- 
bution of a common fund among ail those who bave a title to al portion 
of it." Id. § 46d et seq. 

3. Eespondents David Dows & Co., having converted the -wheat in 
question to their own use, are liable to the holders of warehouse re- 
ceipts or wheat tickets such as the law recognizes for the reasonable 
value of the wheat represented by such instrument, not exceeding, of 
course, the total value of the wheat actually seized andappropriated; 
but before final decree is entered it is proper to inquire whether ail 
the holders of such instruments are before the court. It is also 
deemed proper to take the opinion of a master upon the qviestion of 
the reasonable value of the wheat. For thèse purposes the case will 
be referred to a master, to be named by Judge Nelson, Who will in- 
quire and report at the next term : 

(1) Whether ail persons interested in said wheat are .before the court in 
this case; and (2) the master will, report hia conclusions from the évidence as 
to the reasonable cash value of the wheat claimed hy complainants at the 
time it was taken by respondents upon the writ of replevin, and also îts high- 
est market value at any time between that time and July 1, 1881. 

If deemed necessary the said master may tàke further testimony 
touching thèse questions. 
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United States v. Geiswold and Wife, and others. 

{Circuit Uourt, I). Oregon. August 12, 1881.) 

1. FKA.Tn5ULEXT OoN VET ANCE— ADMISSIONS OP GbANTOB. 

In a controversj between the creditors of a grantor and his grantee as to 
■wliether a convenance to the latter was fraudulent or not, the acts and décla- 
rations of the grantor made after the conveyance and inconsistent with it, but 
Tvhile in possession of the premises or exercising control over them, are admis- 
sible in évidence to show the true character and purpose of the conveyance. 

2. Conveyance Pbocueed by a Husband to his Wife. 

A conveyance to the wife procured by the husband upon a considération 
moving from himself, if made in good faith and intended as an absolute gift 
or post-nuptial settlement, is good as against the subséquent creditors of the 
latter ; but where it appears from the évidence that the conveyance to the wife 
is a mère device or contrivance to put the husband's property in his wife's 
name beyond the reach of creditors or the contingencies of business while he 
reraains in the possession, control, and enjoyment of the same as though the 
légal title was in himself, a court of equity will disregard such device and hold 
her as the trustée of her husband, and subject the property to the payment of 
his debts at the suit of his creditors. 

3. GONVEYANCB TO WlFB. 

The claim of a husband and wife that certain property once belonging to the 
former had been conveyed by his grantee to the wife for her own use upon a 
considération moving from herself , considered, and disallowed as being incon- 
sistent with the conduct of the parties, and because of the improbable and con- 
tradietory accounts given of the transaction by said parties, and the property 
directed to be sold as that of the husband to satisfy the demand of a judgment 
creditor. 

4. Unstampbd Contbtance. 

An unstamped conveyance is not therefore void iinlèss the stamp was omitted 
with intent to thereby defraud the revenue. A conveyance is sufHciently 
stamped if stamped according to the actual considération thereof, be that more 
or less than the nominal one. 

5. Same. 

In a suit brought to set aside a conveyance to the wife as fraudulent against 
the creditors of the husband, it is too late upon the hearing to raise the ques- 
tion that such conveyance or the record of it is void because the original is not 
duly stamped. 

6. Lien op Judoment aitd Convetancb 

Semble that section 268 of the Oregon Civil Code, which déclares that a con- 
veyance of real property shall be void as against the lien of a docketed judg- 
ment unless reoorded within flve days from its exécution, should be limited to 
' cases where such lien was acquired in good faith, without notice of such con- 
veyance. 

In Equity. 

Addison C. Gibbs, B. F. Dowell, and Ru/us Mallory, for plaintiff. 

E. C. Bronaugh, for défendant Jane 0. Griswold. 

Before Sawybe, C. J., and Deady, D. J. 
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Deady, D. J. On January 29, 1880, the plaintiff commeneed this 
suit to subject block 38 and lot 1, in block 47, in the town of Salem, 
and appearing on the record of deeds since February 1 2, 1878, as the 
property of the défendant Jane 0. Griswold, to the satisfaction of a 
judgment theretofore obtained by the United States against the de- 
fendant William C. GriBwold. At the same time applications were 
made for an injunction to restrain the défendants William C. Gris- 
wold and Jane 0. Griswold from disposing of or encumbering the 
property, or taking the rents thereof, during the pendency of this suit, 
which were duly allowed, the latter on February 9th and the former 
on April 5th following. The défendants answered separately — Will- 
iam C. Griswold on March Ist, Asahel Bush on March 19th, and Jane 
0. Griswold on May 27th. Exceptions for insufficiency and imperti- 
nence were taken to the answer of William C. Griswold, which were 
disallowed, except Nos. 1 and 2 of the former, and as to thèse the 
answer was amended and refiled on April 7th. Eeplications to the 
several answers were filed and testimony taken before an examiner, 
and upon commission, and the cause heard thereon before the circuit 
and district judge on April 11, 1881. The following facts are admit- 
ted or f ully proven : 

On January 29, 1874, the défendant William C. Griswold wrongfully col- 
lected from the treasury of the United States, by means of false and fraudaient 
vouchers and affldavits, the sum of $16,114, and on May 27, 1877, the plain- 
tiff, by B. F. Dowell, as informer, commeneed an action against said Griswold, 
in the district court of Oregon, under sections 3490 and 5438 of the Eevised 
Statutes, to recover damages and forfeitures given by said sections therefor, 
in which, on July 80, 1879, ît obtained the judgment aforesaid for the sum of 
$35,228, damages and forfeiture, and $2,900 costs and disbursements, which 
was duly docketed on the same day, and thereupon became and is a lien upon 
ail the real property of said Griswold in the state. 

On September 16, 1879, an exécution was issued upon said judgment against 
he property of the défendant therein, which was returned with $174 made 
thereon, and " no other property found in the district." ïhereupon the plain- 
tiff commeneed this suit to set aside certain conveyances of said property, 
whereby the légal title thereto was passed from said William C. Griswold 
thi'ough third persons to said Jane O. Griswold, as fraudulent, so as to sub- 
ject the same to the payment of said judgment. 

As early as 1852 the défendant W. C. G. was engaged in the mercantile 
business at Salem, Oregon, and so continued until 1860, about which time he 
removed to New York, where he made his home until since the commence- 
ment of this litigation. 

On January 25, 1854, he was married to the défendant J. O. G., at 'Hart- 
ford, Connecticut, who resided in New York since about 1860. 

On July 16,, 1855, the défendant AV. C. G. purchased the property in ques- 
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ti'on from William H. and C. A. Willson, his wife, the donc es of the Salem 
donation claim, and in 1856 he erected a large brick building on said lot 1, 
since known as " Griswold's block," in which he did business while he re- 
mained in Oregon. 

In 1865 and prier thereto, "W. C. G. was engaged in the hat and cap busi- 
ness in N"ew York, and in mercantile ventures in Texas and Tennessee, and in 
1867 became embarrassed from losses and dépression in business. 

On December 21, 1867, Griswold and wife conveyed the premises to James 
M. Adams, since dead, a liquor dealer in New York, and. related to the latter 
in the fourth degree, for the nominal considération of $22,500, by a deed 
stafaped with only $11.50 worth of stamps, and reeorded on February 10, 
1868. 

On December 19, 1868, said James M. Adams conveyed the premises to 
Chester Adams, of Hartford, Connecticut, his uncle, a man of wealth, and a 
partieular friend of said J. 0. G., for the nominal considération of $22,000, by 
a deed stamped with only $11 worth of stamps, and reeorded on February 1, 
1869; and on December 30, 1870, the executors and beneftciaries under the will 
of said Chester Adams, he having died on July 6, 1870, conveyed the premises 
to said J. 0. G. for the nominal considération of $10,962.63, by a deed which 
was not reeorded until February 12, 1878. 

This latter deed recites that the conveyanee from James M. to Chester 
Adams of December 19, 1868, though "in form absolute," was in fact "con- 
ditional," and intended by the parties thereto " as seeurity " for the sum of 
$9,619.63, with interest thereon from April 1, 1869, " upon the distinct and 
express agreement and understanding that upon payment of said sum bysaid 
J. 0. G. the said Ghester Adams was to grant and convey said estate to said 
J.O.G." 

On December 31, 1868, Griswold, for the purpose of procuring a settlement 
or compromise with his creditors, or the principal ones of them, flled his péti- 
tion in bankruptcy in the district court for theeastern district of ÎSTew York, 
and wasduly adjudged a bankrupt thereon, and on November 15, 1869, re- 
ceived a discharge from his debts, he having in the mean time eiïeeted a set- 
tlement with his principal creditors, to whom he was indebted as indorser, for 
about 33J cents on the dollar. 

On May 31, 1865, W. C. G. gave Mr. Chester N. Terry, of Salem, a power of 
attorney, authorizing him to act as his agent, under which he took charge of 
this property for about fi ve years, coUected the rents, giving the receipts there- 
for in the name of Cliester Adams after October 1, 1869, paid the taxes, and 
remitted the reraainder to W. C. G. at New York. During this period, be- 
tween 1867 and 1870, the latter visited Saleœ to look after the property, and 
while there told Terry more tlian once that lie was finanaially involved in New 
York, and that " he had deeded the property in Salem to James M. Adams, in 
order to protect it from his creditors in New York, and that as soon as he 
could arrange his afEairs satisfactorily in New York he would hâve his Oregon 
property deeded back to him again." 

. In; 1870, and 1871, W. C. G. made additions to the building on said lot 1, at a 
cost exceeding $5,000, which he personally superinteiidod and paid for. After 
the terinination of Terry's agensy, W. C. G. continued to manage the property. 
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paying the taxes and receiving the rents either in person, giying receipts:in 
his own name and as for hiraself, or by his agent, Mr. J. J. Murphy, until 
June, 1879, since when the rents hâve been collected by the défendants Ladd 
& Bush, bankers of Salem, in the name of J. 0. G., and accounted for to her 
until December, 1879, from whlch time they hâve been collected by the re- 
ceiver herein. 

On April 13, 1878, said lot 1 was conveyed by Griswold and " J. O. 6., his 
wife," to the board of commissioners for the sale of school lands, to àecure a 
loan of $5,000, payable in one year thereafter, with interest at the rate of 10 
per centum per annum, which money was received by said Griswold and used 
in his business as his own, and still remains unpaid, except the portion of the 
rents applied thereon by the receiver. 

From 1867 to 1878, inclusive, the promises were assesaed and valued for 
gênerai taxation as follows: 1867, to W. C. G., $25,000; 1868 and 1869, to 
James M. Adams, at $25,700; in 1870, to Chester Adams, at $18,000; from 
1871 to 1876, inclusive, to W. C. G., at from $23,600 to $21,300; in 1877, lot 1, 
to Chester Adams, at $19,000, but block 38 to "W". C. G., at $1,500; and in 1878, 
lot 1, to J. O. G., at $18,000, and block 38 to W. 0. G., at $1,200. Thpse val- 
uations, according to the established usage of the country, did net exceed 
one-half the real value of the property, and probably not more than one- 
third. 

Until some time after the commencement of this litigation it does 
not appear by any act or déclaration of Griswold or his wife that this 
property was ever regarded by either of them as belonging to her, 
while every act and déclaration of Griswold, aiid particularly what 
he said and did while actually in possession of the ptemises, points 
nnequivocally to the conclusion that he was the actual ownef. 

But it is contended on behalf of Mrs. Griswold that Griswold's acts 
and déclarations, after he conveyed the légal title to James M. 
Adams, are inadmissible to afifect her right in the premises,' unless 
assented to by her, citing, among other authorities, 2 Phil. Ev. note 
481, p. 655. 

It is admit ted that the gênerai rule is, as therein stated, "that 
déclarations made by the person under whom the party claims, after 
the déclarant has departed with his right, are utterly inadmissible to 
afifect any one olaiming under him." But it is understood that this rule 
does not apply where the déclarant has not parted with the possession 
as well as the title. When the question of whether a conveyance is 
fraudulent or not arises between the grantee and the ereditor pf the 
grantor thereon, the créditer may always show that notwithstandiug 
the conveyance the grantor continued in possession and control. To 
this end acts of the grantor implying ownership and control may be 
shown, and, also, as a part of the res gestce, the déclarations aoéom- 
panying such acts or possession may be proven to show Jthe natitrej 
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estent, and purpose thereof. See 2 PMI. Ev. note, supra, pp, 654, 
652. 

In Trotter v. Watson, 6 Humph. 509, as stated in 1 Meigs' Dig. 54y, 
it was held that "if a party make a deed, and retain the possession of 
the property inconsiatently with the terms of the deed, his statements 
in référence to the ownership, or contract, or terms upon which he 
holds the possession of the property, may be received as part of the 
res gestce. In such a case the possession of the property is a badge of 
fraud, which of itself connecta him with the claimant in the suspicion 
of a confederacy to defeat creditors. His déclarations, therefore, in 
relation to the property, and the character of his possession of it, be- 
come part of the wrong doing, and as such is évidence." 

Greenleaf, (vol. 1, § 109,) after stating that there had been some 
différence of opinion as to the admissibility of such déclarations, and 
that if was well settled "that déclarations in disparagement of the 
title of the déclarant are admissible as original évidence," says: 

•' But no reason is perceived why every déclaration accompanying the act 
of possession, whether in disparagement of tlie declarant's title, or otherwise 
qualifying his possession, if made in good faith, should not be received as a 
part of the res gestœ, leaving its effect to be govemed by other rules of évi- 
dence." 

In Williams v. Hart, 10 Eep. 74, the suprême court of Georgia 
(1880) held the déclarations of a debtor, in possession of land after a 
sale by the sheriff upon an exécution against the déclarant, to his son, 
to the effect that the sale was fraudaient as against creditors, ad- 
missible against the purchaser, citing with approval the rule laid 
down in 69 Ga. 711, that — 

"So long as a debtor reraains in possession of property which once belonged 
to him, and which his créditer is seeking to condemn as fraudulently coiiveyed, 
the res gestœ of the fraud, if any, may be considered as in progress ; and hia dé- 
clarations, though made after he has parted with the formai paper title, may, 
by reason of the continuous possession which accompanied them, be given in 
évidence for the cieditor against the claimant." 

In Cahoon v. Marshall, 25 Cal. 202, the court, in speaking of the 
déclarations of tbe vendor after a sale, says : 

" This species of évidence is, as a gênerai rule, inadmissible, and is never to 
be received unless it appears that the vendor's déclarations were made while 
in possession of the property, with the knowledge or consent, expressed or 
implied, of the vendee, in which case his déclarations, made while in posses- 
sion of the property, * * * might be considered as of the res gestœ." 

The rule deduced from the authorities by Bump (F. C. 569) is un- 
qualifiedly in f avor of the admissibility of the déclarations. He says : 
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" When the debtor remains in the possession of the property his acts and 
déclarations are compétent évidence against tlie grantee. The possession is a 
part of the resgestœ, and the nature and character of the possession is an im- 
portant point of inquiry. Tlie acts and déclarations connected with it, form- 
ing a part of its attendant circumstances, are collatéral indications of its 
nature, extent, and purpose. They are admissible, not because any peculiar 
crédit is due to the party in possession, but becaase they qualify and charac- 
terize the very fact to be iiivestigated." 

Ses, also, Potter v. McDoivell, 31 Mo. 74; Whart. Ev. § 263. 

It may be remarked, as bearing on this question and the considéra- 
tion to be given to the leaning of the earlier authorities, that with 
the growth of the idea that it is better to enlarge the field of évi- 
dence than to restrict it, the admissibility of this kind of déclara- 
tion is received with increasing favor; and it is safe to affirm that 
there is no reason why an act tending to show ownership on the part 
of the vendor, after sale, should be received as an item of évidence 
to prove the true chararacter of the alleged fraudulent transaction, 
which does not equally support the admission of the déclaration which 
accompanies it, and is to ail intents and purposes a part of it. 

It is also contended on behalf of the défendants that admitting 
the conveyances that terminated in the one vesting the légal title to 
the premises in Mrs. Griswold were made with intent to hinder, de- 
lay, and defraud creditors, that the United States, not being a cred- 
itor of the Griswolds until after that date, — January 29, 1874, was 
not aflteeted by the transaction and cannot be heard to complain of it. 
Upon this point it is contended by the plaintiff that Griswold's cred- 
itors at the date of his bankruptcy, who hâve not since been paid in 
full, are his creditors still, for that his discharge was and is illégal 
and void, because he fraudulently omitted from his schedule the 
premises in controversy, and certain Indian war scrip of the value of 
many thousands of dollars, including one item of $15,566.59 arising 
out of the expédition to aid the Oregon emigrants of 1854, which he 
had obtained from Ben. Drew, and afterwards, on April 20, 1871, col- 
lected in full from the United States, and such conveyances being 
void as to thèse then-existing creditors are void also as to the subsé- 
quent ones, including the plaintiff. 

But admitting ail that is alleged against the integrity of the bank- 
ruptcy proceèding, as that Griswold's discharge was fraudulently 
obtained for the reason stated, still the discharge is and bas been in 
full force and effect ever since it was obtained, and is and was a valid 
and binding discharge from the debts then due from Griswold until 
T.8,no.8— 36 
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set aside or annuUed in a suit brought for tliat purpose, in the court 
where it was granted, by an existing and injured creditor or the officiai 
assignée. It cannot be otherwise or eoUaterally attacked. Section 
6120, Eev. St. ; Nicholas v. Murray, 5 Sawy. 323. 

The bankruptcy of Griswold having occurred before the United 
States became his creditor, and the discharge therein obtained being 
in full force, the same may be laid ont of view, except as the fact 
may serve to throw light upon the motive and purpose of the convey- 
ances to James M. and Chester Adams, and the subséquent conduct 
of Griswold. And the plaintifif not having become a creditor of Gris- 
wold until after the exécution of thèse conveyanoes, as well as the 
final one to Mrs. Griswold, cannot be heard to impeach them on ac- 
count of the fraudulent intent of the grantor, unless it appears they 
were also made with the intention to hinder, delay, or defraud subsé- 
quent creditors. Reade v. Livingstone, 3 John. Ch. 501 ; Sexton v. 
Wheaton, 8 Wheat. 229; 1 Story, Eq. Jur. § 361; Dickv. Hamilton, 1 
Deady, 329. 

The défendants Griswold and wife claim by their answers, substan- 
tially, that in 1865, the former being quite wealthy and the owner of 
property in value largely in excess of his then indebtedness, gave the 
latter, as her own property, bonds, stocks, and securities to the par 
value of $50,000; that afterwards, and a few months before going 
into bankruptcy, Griswold borrowed several thousand dollars of his 
wife to aid him in his financial embarrassments ; that at the same 
time he sold the premises to said James M. Adams to enable him to 
pay debts and obtain money to use in his business, for, as he allèges, 
the foUowing considération : A debt of about $1,000, due from him- 
self to J. M. A. ; an agreement to pay a debt of $10,000, due one S. 
E. Jacobs, since dead; and a debt of $1,000, due some one else 
whose name is forgotten; and $10,000 or $11,000 in money and 
bonds, but in what proportion, or what bonds, he does not remember 
and cannot state. That soon after this said J. M. A. became finan- 
cially embarrassed and wished to dispose of the premises at the price 
which it is alleged he paid for them — $22,600 — and sbe, as she al- 
lèges, believing that tbe property would appreciate in value, applied 
to Chester Adams, a wealthy friend, to assist her in purchasing the 
same, which he did, she advancing him "$12,000 or sdmething over" 
of the remaining bonds given her by her husband, and the balance, 
$9,619.65 — the portion of the Jacobs debt that J. M. A. had not paid 
— being paid by Chester Adams, to whom the conveyance was made 
in trust for the wife and as a security for that sum ; and that after- 
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■wards Griswold engaged in spéculation and was financially successfu] 
therein, and repaid his wife "a considérable portion" of the money 
borrowed of her, out of which she paid the said sum of $9,619.65, with 
interest, to the représentatives of Chester Adams, and took the con- 
veyance of the premises from them to herself. He dénies that from 
the time of the sale to J. M. A. he was ever in the "actual" or "con- 
structive" possession of the premises, or claimed them as his own, 
but admits that since the conveyance to his wife — December 30, 1870 
— he has been in the actual possession and control of them, as her 
agent. She dénies that from 1865 to February 12, 1868, Griswold 
had "the actual possession" of the premises or claimed the same as 
his own property, or that since said February 12th he bas had such 
possession as her agent ; and allèges that the rents were collected in 
the name of, and paid to, J. M, A. while he held the légal title, and 
until January 1, 1869, and thereafter until May or June, 1870, to 
said C. A., who accounted to her for them, when, by his consent^ they 
were collected and paid to Griswold, wbo, in 1870-1, expended about 
$5,200 of them in the repairs and improvements aforesaid. 

On February 12, 1879, and before the commencement of this suit, 
the défendant W. C. G. was examined under oath before a commis- 
sioner of this court, under title 2, chapter 3, of the Oregon Civil Code, 
in aid of an exécution to enforce a judgment given in the action 
aforesaid, for damages and forfeitures, on December 14, 1878, for the 
same amount as the subséquent one of July 30, 1879, and reversed 
on April 22, 1879, in which, as appears from the short-hand report 
of his testimony, he swore that he conveyed the premises to James 
M. Adams, in considération of ten or eleven thousand dollars that he 
owed him, upon the understanding that when the money was repaid 
the premises were to be conveyed to his wife; that J. M. A. wanted 
hi? money, and an arrangement was made, with bis consent, by which 
Chester Adams advanced the sum due J. M. A. and interest, and 
took a conveyance of the property to himself, with the same under- 
standing, that when he was repaid he should convey the premises to 
Mrs. Griswold, and that he gave her the money to pay Chester 
Adams' représentatives when she received the conveyance from 
them. 

In this examination, which was long and exhaustive, — reaching to 
407 questions and answers, — nothing was said or suggested that Gris- 
wold had ever given his wife any money, bonds, stocks, or anything 
else except the money paid to the représentatives of Chester Adams, 
and he stated positiveiy that he never held any kind of government 
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securities except some "Oregon claim bonds," wbich he sold, and 
tliat he never had any "government loan bonds, " except wben he was 
in the hat business in the firm of Murphy & Griswold, wben thej used 
to receive them in payment of goods and dispose of them at once. 

On March 25, 1879, and after the commencement of a suit similar 
to this to subject this property to the judgment of December 14, 1878, 
aforesaid, which was dismissed when said judgment was reversed, the 
défendant Griswold made an affidavit prepared by counsel, which 
was offered and read in that suit by the défendant Jane 0. Griswold, 
upon the application of the plaintiff for the appointment of a receiver 
therein, in which he stated that in 1865 he was engaged in the man- 
ufacture of bats and caps in New York, and was solvant and worth 
$150,000, of which $50,000 was in stocks and bonds of the market 
value of $35,000 that he did not need in his business, and therefore 
gave to bis wife, but that in 1866 he engaged "with other persons in 
the sale of merchandise" at Galveston and Memphis, and to enable 
him to carry on such business "more successfuUy" he borrowed from 
his wife "the stocks and bonds aforesaid and used them" therein; 
that in 1867 and 1868, "owihg to the gênerai dépression in busi- 
ness," he "met with heavy loases," amounting to about $125,000, and 
in 1869 was compelled to go into bankruptcy; that in 1867 he was 
indebted to James M. Adams about six or eight thousand dollars, and 
sold him the promises for $22,500, that being "the reasonable value" 
thereof, which sum was paid as follows : By the discharge of said 
indebtedness, the delivery of United States bonds of the value of $10,- 
000, which he then transferred to his wife in part payment of the 
loan aforesaid, and by the payment of the balance in money; that 
such sale was absolute, but said J. M. A. verbally promised to allow 
Griswold to repurchase the property for the same price within a year 
if he was able, which he could not do; that in 1869, Mrs. Griswold 
being desirous of purchasing the property, said Chester Adams, a 
wealthy relative of hers, proposed to take a transfer of said $10,000 
of United States bonds, and advancing the balance, buy the same on 
her account, and take the title in his own name and hold it as secu- 
rity for the advance, which was done ; that afterwards said advance, 
amounting to about $9,600, was repaid by her to the executors of said 
C. A.,who thereupon conveyed the premises to her, and that ever since 
she bas been and is the owner of the same, and entitled to and bas 
received the rents and profits thereof, and at no time since the said 
sale to J. M. A. "bave I ever had any claim upon or interest in said 
property, or exercised any control over the same" except as agent of 
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the owners ; that during the time said property was owned by said J. 
M. A. and G. A. respectively, as aforesaid, they had the possession of 
the same, and received the rents and profits thereof from their agent, 
Chester N., Terry, and that at the time the "property was conveyed 
to my said wife I had no thought of taking the benefit of the bank- 
rupt act." 

In an affidavit made by the défendant W. G. G-., in this litigation, on 
December 12, 1879, he stated that he filed his pétition in bankruptcy 
in May, 1869, which he had no thought of doing until a few months 
before, when the failure of Sanger & Co., for ■whom he was indorser 
to a very large amount, compelled him to go into bankruptcy, and 
■was the sole cause thereof. 

On November 6, 1879, the défendant Jane 0. Griswold made and 
filed an affidavit in this case, upon the application for the appoint- 
ment of a receiver, in which she stated that in 1865, while visiting 
at Hartford, Connecticut, and while she believed her husband was 
worth more than $150,000, he gave her "a quantity of stocks and 
United States bonds and other securities, of the par value of $50,000 ; 
that "during the years succeeding 1865" her "husband beoame 
embarrassed, and frequently borrowed" from her, and within a year 
or 80 after said gift informed her that he would be compelled to sell 
the premises; that he did sell the same to said J. M. A., for which 
"money and bonds and other securities were paid to my husband by 
said Adams to the amount of $22,500," in her présence, at the time 
of signing the deed, less the amount the former owed the latter; 
that about a year afterwards she heard that the said J. M. A. was 
anxious to sell the premises at the same price he gave for them, and 
knowing that her husband had always regretted that he had been 
compelled to sell the property, and "at a sacrifice," "I was therefore 
anxious, if it were possible to do so, to purchase the said property, 
knowing I could phase my husband by so doing, and at the same 
time secure a judicious investment," and learning that "ail cash was 
required," and "not having at the time enough money or bonds" with 
which to make the purchase, and being in Hartford, "I applied to 
Chester Adams, who was a man of means and a person whom I had 
known for year.-i, and whom I regarded as a friend," and asked him 
to purchase the property, which "after considération he agreed to do" 
— advancing what was necessary for that purpose, in addition to "the 
bonds and other securities" given him by the affiant, and taking con- 
venance to himself ; that it was then agreed between said G. A. and 
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aflSant that he was "to coUect the income" of the property, and "apply 
it on account of the money he had advanced," for whieh she was to 
pay him 10 per centum interest, and when fully re-imbursed for his 
advances he was to give her "the deed to said property;" and that 
she or her "agent" paid said C. A., at différent times, "the whole of 
the purchase price — $22,500 — for said property; the last payment 
being made some years afterwards," but at what "date she cannot 
specify positively," when the deed was delivered to her. 

The défendants read the dépositions of three witnesses from New 
York, from which it appears that they were creditors and friends of 
Griswold when he went into bankruptcy, and that he has since paid 
them in full ; that they then knew of the sale to J. M. A., and that the 
other creditors did, but upon the latter point their knowledge is very 
indefinite and wholly négative, and entitled to but little weight. One of 
them, who was in the employ of Griswold, was présent when the sale 
to J. M. A. was consummated and the deed delivered, and from the 
proceeds he received "some money" that Griswold owed him. Gris- 
wold objected to the stamp on the deed as being of greater value than 
was necessary, but the witness and another person présent, who was 
"waiting for money from the same source," volunteered to pay for the 
stamp, and this trouble was obviated. Another, the junior partner 
of the lawyer in whose office the conveyanoe was prepared, states that 
Mrs. Griswold once left at his office 13 f 1,000 United States bonds, 
while endeavoring to effect, as she said, the repurchase of the prom- 
ises from J. M. A., but afterwards took them away, saying she was 
going to get Chester Adams to make the purchase for her. 

In brief, the case made by the plaintiff is an apparent sale by a man 
in business of a valuable property to a relative of his wife for much less 
than its actual value, with a promise on the part of the vendee to allow 
the vendor to re-purchase at the same price within a year, which was 
accomplished substantially within the time by another relative and 
particular friend of the wife, taking a conveyance of it to hold for 
her until he was paid in advance; that at the date of the alleged sale 
the vendor was financially embarrassed, and in a year and 10 days 
thereafter went into bankruptcy, and within a j'ear and six weeks 
from his discharge in bankruptcy a conveyance of the property is 
made to his wife in pursuance of the understanding with the: grantee 
in the second conveyance, upon the payment by her of less than half 
of the nominal considération of the original conveyance by the hus- 
band, and, during ail this time and down to 1878, the vendor remains 
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in the possession and control of the property, and tak°3 the rents 
and profits as his own and as though there had been no real change 
of ownership. 

The explanation offered by the défendants is yague, indefinite, and 
improbable, and, in essential particulars, full of palpable and inex- 
plicable contradictions, and leaves no room to doubt that from the 
beginning to the end the transaction was, at least, a contrivance to 
hinder, delay, and defraud the existing creditors of William C. Gris- 
wold, and that having gotten a discharge in bankruptcy from the 
debts due them, he furnished the money, $10,962.63, to procure the 
conveyance from the executors of Ohester Adams to his wife, in trust 
for himself, thinking, probably, that it was still safer in her name 
than in his own. 

Griswold bas been for many years extensively engaged in the mer- 
cantile and manufacturing business, from which it may be reason- 
ably inferred that he was in the habit of keeping ordinary books of 
account. Yet he has not dared, or been able to show, or offered to 
show, a single charge, entry, or mémorandum relating to this trans- 
action, or any part of it. Upon his first examination he was silent 
conceming this gift of $50,000 to his wife, but said substantially and 
positively that he never had any bonds to give her. If true, had he 
forgotten that in 1865 he gave his wife a third of his fortune, 
although he got it back within a year? Certainly not. He then 
said that the considération for the conveyance to J. M. A. was only 
about $11,000, and that the conveyance to C. A. was upon exactiy 
the same considération from the latter to the former. In Griswold's 
affidavit of March 25, 1879, we first hear of this munificent and 
extraordinary gift from a man in active business to his wife, for no 
reason whatever but the pure pleasure of giving. But of what "stocks 
and bonds" it consisted, what their number and dénomination, when 
and where payable and with what interest, when and where obtained 
and with whom deposited, is not even hinted at. Indeed, this oon- 
venient and serviceable gift cornes upon the scène with as little note 
of préparation or air of probabiiity as if it were a story taken from 
the Arabian Nights. 

But, according to this statement, within a year he got back ail 
thèse stocks and bonds to enable him to carry on his business "more 
successf ully, " while his wife states in her affidavit that he became 
embarrassed and "ffequently borrowed" of her, and in her answer, 
that he borrowed "many thousand dollars" of her "to assist him i)i 
«xtricating himself from his financial embarrassmenta." But upoù 
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this point it is unnecessary to discuss the évidence further. After a 
caref ul study of it, it seems impossible that this story of the gift to 
the wife in 1865 can be true; and upon this incredible and uncor- 
roborated assertion of the défendants rests the whole fabric of the 
defence — that the promises belong to the wife. 

It may be and is probably true that the conveyance to J. M. A. 
■was net without some considération ; but it is not at ail probable that 
this considération was more than $11,500, — the sum for-which the 
deed was duly stamped, — as the grantee, it may be presumed, would 
not aceept a conveyance stamped for less than the actual considéra- 
tion of it. And it may be that the conveyance was made for this con- 
sidération, subject to the alleged mortgage of Jacobs, of October 9, 
1867, for $12,000; but even then it foUows that $11,500 of the nom- 
inal considération of the conveyance is fictitious. The reason for 
this is apparent, and coïncides with the theory that the controUing pur- 
pose of this conveyance was to put the premises, or a substantial 
interest in them, beyond the reach of Griswold's New York creditors. 
In 1867, the year of the conveyance to J. M. A., this property was 
assessed for gênerai taxation at $25,000, and must, therefore, hâve 
been considered worth at least from forty to fifty thousand dollars. 

To make, then, the considération in the conveyance to J. M. A. 
appear at ail adéquate, even assuming that it was made -subject tothe 
alleged Jacobs mortgage, it was necessary to put it up to at least 
$22,500. But there is no évidence as to the considération of the 
Jacobs mortgage, except Griswold's statement and what appears upon 
the face of the instrument. A certified copy of the record of it, made 
December 2, 1867, was put in évidence by the défendant, 'which has 
"the like force and efifect" as the original, (Or. Laws, 518, § 27,) and 
is prima facie évidence of the f acts stated therein. In it the consid- 
ération is stated at $12,000, but under the circumstances this state- 
ment is entitled to but little weight. Bump on F. C. 575. 

In his answer, Griswold states that the debt due Jacobs was "some 
$10,000," and in his déposition that the mortgage to him was $12,- 
000, and that when he made his answer he had forgotten there was 
a mortgage. But upon the face of the deed it appears that it was 
only stamped for a considération of $6,000, which fact is itself suffi- 
cient to overcome the bare récital in the deed and prove that the con- 
sidération did not exceed that amount. Indeed, when we consider 
that there is no attempt to show, not even by the oath of W. C. G., 
how this alleged indebtedness to Jacobs arose, it is extremely doubt- 
ful if there was ever any actual considération for the mortgage to 
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him. But be this as it may, the conveyance to J. M. A., as between 
the parties, was only intended as a security for the money advanced 
or indebtedness discharged, and the property was to be held by thç 
grantee in trust for Griswold. And whatever amount was paid in the 
process of substituting C. A. as créditer and trustée in place of J- M. A., 
and for the final conveyance to J. 0. G., there can be no doubt but that 
the husband gave the direction and furnished the money, and there- 
fore the wife now holds the property in trust for him. 

The question of whether the conveyances to J. M. A., C. A,, and 
J. 0. G. were made with a fraudaient intent "is one of fact and not 
of law." Or. Laws, § 54. There can be no doubt that such was the 
intention so far as the existing creditors were concerned, but there is 
nothing to show that they were made with such spécifie intention so 
far as the plaintifif is concerned, while the reasonable inference is 
that the final conveyance to the wife was procured by the husband 
with the intent to put the property beyond the reach of his creditors, 
existing or subséquent. 

But the conveyance to the wife by C. A. being made upon a con- 
sidération moving from the husband, she took the property in trust 
for him, and a court of equity will disregard such device, and subjeet 
it to the claims of the husband's creditors arising at any time during 
the existence of the trust or continuance of the device as fully as 
though it stood in his own name. Doyle v. Sleeper, 1. Dana, 536. 

In this view of the matter the only remaining inquiry is, was the 
conveyance to the wife intended at the time by Griswold as a gift to 
or post-nuptial settlement on her, or was it merely a convenient de- 
vice for putting the property where he might enjoy the benefit of it 
without the risk of admitted ownership — the liability of its being 
taken to satisfy his creditors, existing or subséquent ? 

At the date of the conveyance, Griswold having been discharged 
from his debts incurred prier to his bankruptcy, and none others ap- 
pearing to bave been then contracted, the conveyance to her of the 
property as an actual gift or settlement would be valid as against his 
subséquent creditors — such as the plaintiff. And in the absence of 
anything to the contrary, in a case free from suspicion, the propei 
inference would be that the wife took the property absolutely for her- 
self, aecording to the terms of the conveyance. Dick v. Hamilton, 1 
Deady 329. 

But it is not elaimed, on the part of the défendants, that the con- 
sidération for this conveyance was a présent gift to the wife, but only 
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that it was the payment of a prior debt due from thé Lusband to her^ 
the existence of which is not only not proven, but actually disproved. 
But this is not ail : the évidence is more than convincing that the 
wife's name has been used in this matter by Griswold from the begin- 
ning simply as a convenienee and protection against contingencies 
that are liable to occur in the life of a speculating adventurer, with- 
out actually letting go his hold upon the premises, and that the pos- 
session, control, and enjoyment of the same hâve remained with him, 
with hèr knowledge and consent, as eompletely as though the con- 
veyance from C, A. had been made directly to himself. 

The unexplained failure to put the deed to the wife on the record 
for nearly eightyears after it was made, and the fact that it was not 
made public and recorded until the probable effect of this litigation 
rendered it convenient to assert that the property was hera; the 
déclarations of Griswold to his confidential agent, Mr. Chester N. 
Terry, a witness whose long and favorably-known résidence in this 
state the court must take notice of, to the effect that the property waa 
in fact his own ; that it had been put into the names of the Adamses 
merely to ward off the claims of his New York creditors, and tliat he 
expected to get it into his own hands soon ; the failure on the part of 
the husband and wife to give a crédible or consistent aocount of the 
transaction, and the many gross and palpable contradictions and 
absurdities in the ones given by the former, — ail point with certainty 
to the conclusion that the conveyance to the wife was procured by 
the husband upon a considération moving from himself, and for his 
own benefit. 

The plaintiff also insists that the conveyances to C. A. and J. 0. 
G. were not legally acknowledged, and therefore are not entitled to 
record, and that for this reason they are void as against the lien of 
its judgment, irrespective of the intent or considération with or upon 
which they were made. In support of this proposition section 268 
of the Civil Code is cited, which provides, in effect, that a convey- 
ance is void as against the lien of a judgment unless recorded within 
five days of its exécution, as provided between conveyances of the 
same property in section 26 of the chapter on conveyances. Or. 
Laws, 518. 

The conclusion already reached makes it unnecessary to pass upon 
this question. But, as the conveyance to J. M. A. is légal in form 
and duly acknowledged and recorded, and therefore passed the légal 
title from W. C. G. to the former, the lien of the judgment after- 



DNITED STATES V. GRISWOLD. 571 

wards obtained by the plaintiff against the latter could not affect the 
premÏBes, and therefore there is no case for the application of said 
section 268. See In re Estes, 3 Fed. Ebp. 134 ; S. C. 5 Fed. Eep. 60. 

It is also claimed by the plaintiff that the conveyances in question 
are ail insufiSciently stamped, and are therefore void. As the court 
has found otherwise, bec.ause the stamps placed upon them were 
sufficient for the actual "considération" upon which they were made, 
it is not necessary to décide the questions made in this connection. 

But it may be properly suggested that the provision of the inter- 
nai revenue act of June 30, 1864, (13 St. 293, § 158,) which déclares 
that a conveyance not duly stamped "shall be deemed invalid and 
of no effect," applies only to cases where the proper stamp is omitted 
"with intent to évade the provisions" of the act, with intent to de- 
fraud the government of the stamp duty, and such fraudulent omis- 
sion must be alleged where it is sought to set aside or avoid a con- 
veyance on this aecount, or shown on the trial, if the question arises 
on the évidence. Campbell v. Wileox, 10 Wall. 421. 

The pleadings in this case are silent on the subject. If the plain- 
tiff intended to attack the validity of thèse conveyances on this 
ground, he should hâve made the proper averments in his bill. 
Neither was the question made upon the production and proof of the 
record of the conveyances before the examiner. But the revenue act 
(Id. 292, § 152) also déclares "that it shall not be lawful to record" 
a conveyance not properly stamped, and the record thereof "shall be 
utterly void," and "shall not be used in évidence," without référence 
to the intent or circumstanees veith or under which the stamp was 
omitted. The record of thèse conveyances, except the one to Jacobs, 
was introduced by the plaintiff, and the latter was introduced by the 
défendant, without objection on this ground, and it is too late to ob- 
ject on the hearing that the originals are not suffieiently stamped. 

Besides, admitting that the record of the conveyance to J. M. A. 
is void because the original is not suffieiently stamped, it does not 
foUow that the original is void also, for that dépends upon the intent 
of the party maldng the deed; nor are we prepared to say that the 
lien of the plaintiff's judgment would prevail over this unrecorded 
conveyance, if otherwise valid, under the opération of section 268 
aforesaid, imless it also appeared that such lien was taken or acquired 
in good faith, without knowledge or notice of such prier unrecorded 
conveyance. 

Upon this point the plaintiff cites Eeed v. Heirs of Auntin, 9 Mo. 
722; Frothingham v. Stacker, 11 Mo. 77; Davis v. Owenhy, 14 Mo. 
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170. But thèse cases turn upon the peculiar statute of timt state, 
and do not, as will be seen by référence to Davis v. Owenby, (p. 77,) 
prefer the lien of a judgment to the prier unrecorded deed, but only 
the deed of the purchaser at the sale on the exécution to enforce said 
judgment. 

In equity, a judgment créditer bas not been regarded as a pur- 
chaser in the sensé of the rule which prefers the right of a bona fide 
purchaser for a valuable considération to a prier title under an unreg- 
istered déed. Story, Eq. Jur. §§ 1502, 1503a. 

The fact that the conveyance of a subséquent purchaser, though 
first recorded, is not allowed by the analogous section 26 aforesaid to 
prevail over that of a prior purchaser, unless obtained in good faith, 
is a good reason why a court of equity, in administering and coustru- 
ing said section 268, should présume that the législature, in enact- 
ing it, did not intend to make a conveyance void as against a sub- 
séquent judgment lien, unless the latter was also acquired in good 
faith. 

As to the défendant Bush there is no equity in the bill. Admit- 
ting ail that the plaintiff claims, it was not entitled to the rents and 
profits before the filing of the bill and the appointment of the re- 
ceiver. The judgment and lien of the plaintiff only gave it the right 
to sell the property free from any subséquent encumbrances, and to 
apply the proceeds on its debt. Ordinarily, the rents and profits 
prior to the sale on a judgment do not belong to the judgment créditer, 
nor are they in any way affected by the lien of it. 

In this case, the légal title being in the wife in trust for the hus- 
band and judgment debtor, the plaintiff is oompelled to resort to a 
suit in equity to subject the property to its judgment, and for this 
reason may claim the rents and profits for the commencement of its 
suit as a compensation for the delayin enforcing the judgment caused 
by the défendant putting bis property into bis wife's hands. 

It appears that Mr. Bush coUected the rents of the property from 
June 11, 1879, until December 1, 1879, amounting to $2,608, as the 
agent of Mrs. Griswold, ail of which is accounted for, as disbursed 
for taxes, repairs, $1,723.34 paid to Griswold by order of Mrs. Gris- 
wold, and $459.25 on hand, subject to a charge of $32.23 commis- 
sions. 

There must be a decree dismissing the bill as to the défendant 
Bush, and declaring that Jane 0. Griswold holds the légal title of the 
premises as the trustée and for the benefit of her husband, and that the 
master sell the premises as upon exécution, and subject to the lien of 
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the said tnortgage to the board of scbool la.n(î commissioners, and 
appiy the proceeds upou the judgmeut of the plaiatiiï, less the costs 
of sale. 

Sawybk, C. J., concwrring. For direct évidence to establish the con- 
tested facts in this case we are, compelled to rely mainly on- the tes- 
timony derived from the défendants Griswold and wife themselves. 
The other testimony chiefly bears upon the probabilities or improb- 
abilities of their varions conflicting statements, and tends to show 
their acts in regard to, and their dealinga with, the subject-matter of 
the contest from the date of the conveyance to J. M. Adams till the 
présent litigation was moved. From the varions conflicting state- 
ments alone of thèse défendants, made at différent times, unillustrated 
by the surrounding circumstances and their aots, oonstituting a part 
of the res gesta, shown in part by other évidence, it would be difficult 
to arrive at any satisfactory conclusion upon the facts at issue. Whg.t- 
ever the purpose and character of the first conveyance from Griswold 
and wife to J. M. Adams, as between themselves, may hâve been, I 
am satisûed, after a careful examination and considération of ail the 
évidence in the light of the attending circumstances, and the whole 
course of dealing with the property, that aU moneys used to obtain a 
reconveyance of the title were furnished by W. C. Griswold out of his 
own funds and on his ovra account ; that the title was taken and held 
in the name of Chester Adams, and subsequently of Mrs. Griswold, 
his wife, for his own use and purposes; that the property and its 
revenues hâve been in fact as absolutely under his dominion and con- 
trol as if the légal title h ad stood in him; that neither the property 
nor the funds that went into it were ever in good faith given to Mrs. 
Griswold by her husband to really and substantially hold, control, 
and enjoy as her own sole and separate estate ; but, on the contrary, 
that the légal title, with her consent and co-operation, was placed in 
her, and so held and employed for défendant W. C. Griswold's own 
uses and purposes ; and, although the légal title stands in the name 
of Mrs. Griswold, that she holds it understandingly in trust for the 
use and benefit of her husband, in whom bas ever been in fact the 
actual control and bénéficiai use until it was likely to become liable 
to be subjected to the satisfaction of the olaim of the complainant 
against the défendant W. C. Griswold now in judgment. 

At the time of the transaction by which the title was passed to 
Chester Adams for the benefit, as it is claimed, of the wife, Griswold 
was at least insolvent and on the eave of bankruptey, for within two 
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weeks afterwards hîs pétition in bankruptcy was filed. It is higlily 
probable, also, from the coursé and charaeter of events, that he was 
either embarrassed, or that he foresaw approaching embarrassment 
at the time of the prior conveyance to James M. Adams. Upon a con- 
Bideration of ail the circumstances appearing in the case, it is difficult 
to belieye that thèse transactions, and èspecially the arrangement 
with Chester Adams and subséquent conveyance to Mrs. Griswold, 
•were not made in actual intentional fraud of the rights of then exist- 
ing creditors ; and, although it is not probable that at the time of the 
conveyance to Chester Adams, or even when the title was subse- 
quently transferred by his représentatives to Mrs. Griswold upon pay- 
ment of the amount due to Chester Adams' estate out of funds fur- 
nished by Griswold to his wife, Griswold specially contemplated by 
that means defeating the collection of the présent indebtedness to 
complainant which did not then exist ; yet I cannot resist the conclu- 
sion that the légal title was given that direction with the intent to 
protect the property èspecially from any demands then existing, and 
generally from any that might thereafter arise out of the opérations and 
spéculations in which Griswold was engaged, or in which he might there- 
after engage, until he should again fully recover his lost Sound finan- 
cial position. AU the circumstances justify the belief that thèse 
transactions were originally made, and the trusts so established after- 
wards kept continuously on foot, for the very purpose of putting and 
keeping the funds used in a position where the property and its income 
would be subject to Griswold's control and enjoyment, without being 
subjected to the payment of his existing debts, or to the risks of his 
subséquent spéculative opérations; or, in other words, for the purpose 
of putting himself in the position described by Mr. Justice Swayne, 
as "a settler purposing to throw the hazards of business in which he 
is about to engage upon others, instead of honestly holding his means 
subject to the chances of those adverse results to which ail business 
enterprises are liable." Smith v. Vodges, 92 U. S. 183. From Gris- 
wold's own statements, at varions times and to différent persons, dis- 
closed in the testimony, it would seem that he had not at any time 
since his bankruptcy, up to the moving of this controversy, considered 
himself to be in a position to safely take and holdthis property in his 
own name, but that he contemplated doing so when the proper time 
should corne. 

The moneys which the complainant is now seeking to recover were 
obtained by Griswold through deliberate frauda in presenting to, and 
procuring payment from, the United States of false and unfounded 
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claims. It does not appear at what time thèse frauduîent practices 
first commenced, but the défendant Griswold seems to hâve been 
engaged in the business of purchasing and collecting claims against 
the government before the occurrence of the transactions under con- 
sidération. A party who could knowingly and deliberately obtain 
moneys by means of fraudaient practices, such as those resorted to 
by Griswold in obtaining the moneys covered by the judgment upon 
■which this suit is based, is certainly capable of resorting to fraud- 
uîent practices to cover up and protect property already acquired. 
The whole atmosphère eurrounding the transactions now in question 
is deeply tainted with fraud; and this condition of things tends to 
render a dishonest purpose highly probable in the pretended gift of 
Griswold to his wife. The maxim, noscitur a sociis, may well be 
applied to this voluntary settlement. 

Could I be satisfied, as I should be glad to be, that the property in 
question was purchased by Mrs. Griswold with her own separate 
funds, even though such funds had been settled upon her by her hus- 
band, provided they were settled in good faith, as her sole and sepa- 
rate property, at a time and under circumstances which would legally 
justify such settlement, it would be my duty and pleasure, as a judge 
of this court, to protect her in its ownership and enjoyment. But in 
this instance the évidence does not appear to présent such a case. 
The theory of the defence relied on, and the testimony and answers 
of Griswold and wife to support it, in view of ail the testimony, can- 
not be accepted as entirely true. 

There are remarkable, and, to my mind, irreconcilable discrepancies 
in the several statements of W. G. Griswold, made under oath at 
différent times, as to the considération, purpose, and character of the 
conveyances first to J. M. Adams, and from him to Chester Adams, 
and as to the bonds, claims, etc., in regard to which he was called 
apon to testify. Changes in the circumstances seem to hâve de- 
veloped new recollections and new views ; and the theory now relied 
on does not seem to hâve been fully developed till demanded by the 
exigencies of the defence of the présent suit. The exact truth in re- 
gard to thèse matters can only be approximated by considering every 
part of thèse statements, conflicting and otherwise, in the light of ail 
surrounding and attending circumstances. This I hâve carefully at- 
tempted to do, with the resuit already announced. Much might be 
said to support and illustrate the conclusions reached, but I do not 
deem it necessary, nor would it be profitable to again go over the 
field already so well covered by my associate. 
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On the grounds indicated, I think the complainant entitled to the 
decree ordered, and I do not deem it necessary or advisable to discuss, 
or to express any opinions upon the other points relating to stamps, 
defective acknowledgements, records, etc., argued by counsel. 



The Pbesidbnt, etc., of Yale Collège v, Ehnkle and others, Ex'rs. 

(Oireuit Court, N. D. JUinois. May 25, 1881.) 

1. WiLM— Bequbsts upon Condition— Condition Construed. 

Where a bequest was made upon conditioa that, within six months after the 
testator's decease, responsible citizens of a particular town and county should 
pledge a certain amount for the same object, and subscriptions aggregating 
more than the amount, but over 700 in number, were obtained, — many from 
men of small means, to whom a long time of payment had been given, many 
signed by other parties than the subscribers, and some upon condition, — held, 
that the condition had not been complied with. 

Mr. Mason, Mr. Miller, and Mr. Frost, for plaintiffs. 

Lawrence, Campbell é Lawrence, for défendants. 

Drummond, C. J. James Knox, of Knox county, in this state, died 
on the eighth day of Ootober, 1876. By his will, dated January 27, 
1872, he made various bequests to his relatives and friends, varying 
from $1,000 to $10,000 eaeh. He also left an annuity to his sister 
of $1,200. He gave to the city of Knoxville, in Knox county, $2,000, 
in trust for spécifie purposes. To the Ewing Female University, iu 
Knoxville, $10,000, upon condition that a like sum should be pro- 
cured within one year, by subscriptions, for the purpose of enlarging 
the university building. To Hamilton and Yale Collèges, $15,000 
each; but he "expressly provided that any donations which, in my 
life-time, I may make to either of the three institutions of learning 
above mentioned, shall be deducted from the legaoy and bequest in 
favor of such institution." He added a codicil to his will on the 
second day of January, 1874, in which he stated that he had in the 
mean time given $10,000 each to the Ewing Female University, 
Hamilton Collège, and Yale Collège. By this codicil he gave to the 
Ewing Female University, or St. Mary's Sehool, at Knoxville, the 
further sum of $10,000, upon certain conditions; among others, that 
an equal sum should be pledged to the same object by other respon- 
sible parties. By this codicil he devised to his executors ail the rest 
and residue of his estate for the founding of an agricultural sehool, to 
be located near Knoxville ; and he repeated the provision and condi- 
tion in the original will as to payments made in his life-time to any 
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of thèse legatees. On the twelfth day of January, 1875, he added 
another codicil to his will, in which he declared that, in his opinion, 
the "donations" which had been made to Hamilton and Yale Collèges, 
and which were unpaid, could be better used in the cause of éduca- 
tion in the Mississippi valley, and he therefore annulled the clauses 
in his will and codicil having référence to such bequests. By this 
eodicil he also reduced the legacies, by $1,000 each, which had been 
given to certain of his relations, where they amounted to more than 
$1,000 each, for the purpose of increasing the bequest in favor of the 
agricultural school. In this way, he stated, he could make additions 
($31,000) for the purpose of founding and building up that school. 
The bequest, together with the condition, is in the following terms : 

"And now I give, bequeath, and devise to my last-named executors, the 
survivors or survivor of them, ail the rest and residue of my estate, for the 
henetit of the school last referred to, but with the express condition and 
proviso tliat, before or within six months after my decease, responsible 
citizens of Knoxville or Knox couiity shall pledge at least $40,000 to the 
same object and purpose. Fearing that without such moral and raaterial 
aid my earnest wish and purpose will be fruitless, I hereby revoke and déclare 
null and void ail I hâve heretofore written in regard to the contemplated 
school near Knoxville, unless the said sura of $40,000 shall be pledged and 
subscribed as above witten. If this be not done, then, and in lieu of the 
money I intended for said agricultural school, I give and bequeath to the 
trustées, and their successors, of Hamilton and Yale Collèges, $40,000 each, in 
addition to the $10,000 heretofore paid by me to each of said institutions." 

The provision and condition contained in the original will and in 
the first codicil, as to payments made during bis life-time, were not in 
terms repeated in the second codicil. AU the rest and residue of 
his estate he gave to the trustées of Ewing Female University. By 
this codicil he repealed, annulled, and declared void ail clauses and 
provisions of the will and first codicil inconsistent with this. 

The bills filed in this case allège that this condition of the last 
codicil of the will bas not been complied with as required by the 
testator, and therefore that the bequest to Yale and Hamilton 
Collèges has taken effect. 

It is alleged in their answer, by the executors, that a subscription 
paper was prepared by which the subscribers promised to pay to the 
executors the sums set opposite their names, for the purpose of rais- 
ing the required f und for carrying into effect the provisions of the will ; 
and that subscriptions to the amount of $43,061 were made by re- 
sponsible parties, which subscriptions were payable in four instal- 
v.8,no.8— 37 
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meùts of one, twp, three, and four years from January 1, 1877, and 
for which the subscribers; agreed to give their respective notes, not 
bearing interèst until after due, to the said executors, in trust for the 
said scbool, so sooh as the amount required to seoure said bequest of 
$40,000 had been pledged. The subscriptions were not to be lield 
binding unless the requisite sum was pledged to secure the bequest of 
Mr. Knox for the school; that a corporation had been duly created 
under the law, which was willing to accept and had accepted this 
bequest made to the agricultural school. This corporation bas been 
made a party by supplemental bill. The controversy, therefore, 
turns uponthe fact, whether there was a subscription made by respon- 
sible citizens of Knoxville and Knox county, to the amount of $40,000, 
for the same objeot and purpose which the testator had in view, 
namely, for the founding and building up of an agricultural school 
near Knoxville, within. the terms of the will. 

I will state my opinion on some of the points made by counsel : 
lû order to give a propêr construction to the second codicil of the 
will we must take into considération the object of the testator. He 
intended to aid in the founding and building of an agricultural 
school near Knoxville ; but in order to aceomplish this he seemed to 
think that something more was necessary than that which he con- 
tributed himself. He obviously deaired that the means of others, 
and those residing in the vicinity where the school was to be located, 
should be added to his own, as well as their influence in favor of the 
institution; for he says that withont their moral and material aid 
he fears that what he can do or wish would be fruitless. But he cer- 
tainly did not contemplate the payment of the whole sum of $40,000, 
which he required from citizens of Knoxville and Knox county, within 
six months after his decease, otherwise he would hâve so ëtated. He 
only declared that amount should be pledged and subscribed by re- 
sponsible citizens of Knoxville and Knox county; and he certainly 
was fuUy aware of the condition, or what might be the condition, of 
his own estate at the time of his death ; that it consisted, as is stated 
by the trustées in their answer, and as the fact appears, largely in 
real estate, scattered in différent localities, and even in différent 
states ; that it would require possibly some years for his executors to 
realize on this property in such a way as to enable them to pay as 
well the otherbequests which he had made as the particular one to 
the agricultural school near Knoxville, and therefoi-e he did not deem 
it necessary that the money should be paid within the six months, 
but only pledged and subscribed by responsible citizens of the neigh- 



THE PEESIDKNT, ETC., OF YALB COLLEGE V. EUNKLE. 57^ 

borhood. I do not think, therefore, the position taken by the coun- 
Bcl of the plaintiff, that this money should be paid within the six 
months after his death, can be snstained. The work which wâs to 
be done in order to give effect to bis bequest would obviously require 
considérable time. Buildings were to be constructed, and other pre- 
liminary measures to be adopted, in order to accomplish his purpose. 
This, independent of the improbability of realizing so soon from his 
own estate the meaq3 necessary to pay the bequest, shows that it 
could not hâve been his intention to require so soon the payment of 
the money by the citizens who might subàcribe. It therefore seems 
to me that if there was a pledge and subscription of the sum of $40,- 
000 by responsible citizens of Knoxville and Knox county within six 
months after his decease, that was a compliance with the condition 
epecified in the codicil. 

There is great doubt about another objection, viz. : that thèse 
amounts werô not payable in full until January, 1881, four years 
after the subscriptions were tnade. But in view of the facts which 
appear in the answer, and which do not seeiii to be controverted, and 
from the nature of the case, that such time might possibly elapse 
before the whole amount was to be needed to carry into full effect 
the purpose of the testator, I cannot say that this condition alone of 
the subscriptions renders it inoperative, provided in other respects 
they were responsible pledges. Neither does the fact that thèse sub- 
scriptions were made payable to the executors of the will. It was not 
until some time after the death of the testator and the making of 
the subscriptions that a corporation was created to receive the pro- 
posed bequest, and therefore it was entirely compétent, I think, for 
the parties interested in the object of the testator, and who are will- 
ing to contribute for that purpose, to provide for the payment of the 
subscriptions to trustées of their own sélection ; and the fact that they 
were the executors of Mr. Knox ought not to render their subscrip- 
tions inoperative, 

There are various other objections made to the subscriptions, as 
that they did not bear interest until after the amounts were due and 
payable according to the terms of the subscriptions, and that they 
were made without any considération. 

I think if it were satisfactorily established that the $40,000 con- 
templated by the testator would certainly be available for the pur- 
pose named as soon as the funds from his own estate, or that they 
(vere so now, a court would be very much disinclined to regard with 
favor, formai and technical objections which might be made to the 
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subscriptions ; for it would be the wish of a chancellor to give effecf 
to the bequest made to the agrioultural school, if it could be done 
consistently with the condition he bas prescribed. 

It remains to oonsider, therefore, the question whether or not, un- 
der the évidence, thèse subscriptions were made by responsible 
eitizens of Knoxville and Knox county, in the sensé of the testator as 
required by the will. 

There were about 700 subscribers. There -sjere six persons -who 
subscribed $1,000 each; six who subscribed $500 each; two, $400 
each; one, $300; seven, $250 each; four, $200 each; about 170, $50 
each; and over 300 who subscribed $25 each. The whole amount 
subscribed was between $42,000 and $43,000. It is admitted by the 
défendants that about $1,000 of the subscriptions are by irrespon- 
sible parties; but it is claimed as to the remainder that the subscrip- 
tions are good and coUectible. 

This clause of the will must be construed so as to carry into effect 
the intent of the testator as there expressed, and we hâve to consider 
what was his meaning in the use of this language : "With the ex- 
press condition and proviso that within six months after my decease 
responsible eitizens of Knoxville and Knox county shall pledge at 
least $40,000 to the same object or purpose;" at the same time de- 
claring that unless the amount was pledged and subscribed as above 
written, then instead of the money intended for an agrioultural sohool, 
the legacies named should go to Hamilton and Yale Collèges respect- 
ively. 

The parties who sought to carry into efifect this condition of Mr. 
Knox's will appear to hâve circulated papers ail through the county 
and obtained subscriptions from a large number of persons named, 
a great proportion of which were in small amounts, aggregating, 
nevertheless, more than $40,000. Mr. Knox, before his death, 
showed by his conduct that he had the establishment of this agrioul- 
tural school very much at heart, but that he at the same time fait 
that it could not be sueoessfully accomplished without the aid of 
others in addition to his own, and he sought to enlist in his purpose 
several of the influential and wealthy men of Knox county ; in which 
object, however, he failed. It will be recollected that the second 
codicil declared that the money eonstituting the bequests to Yale and 
Hamilton Collèges, made in his original will, part of which had been 
paid by him dnring his life, could be better used in the cause of édu- 
cation in the Mississippi valley, and for that reason he annulled the 
clauses in the original will and in the iirst codicil having référence to 
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Buch bequests. And yet it appears that after he made the second 
codicil, on the twelfth of January, 1875, and before bis death, be gave 
to eacb of the collèges, Hamilton and Yale, the sum of $10,000. 
Thèse payments were made on the twenty-sixtb day of January, 
1876. And notwithstanding tbis he left bia second codicil un- 
changed, and it so remained up to the time of bis deatb, in October, 
1876. 

The question may be fairly asked wbether, by obtaining the sub- 
Bcriptions in the way which bas been mentioned, the purpose of Mr. 
Knox was accomplished as prescribed in bis will. Application was 
not made to a few wealtby men of Knox county, as perhaps it might 
be claimed was contemplated by Mr. Knox, and the pledge and sub- 
scriptions made on their part to meet the condition of the will, but 
subscriptions amounting in number to more than 700 were ob- 
tained, many of thèse from men of small means; and it is clear 
from the évidence tbat mucb canvassing became necessary in order 
to obtain thèse subscriptions, and long time of payment had to be 
given. Many were not made by the subscribers themselves; that is 
to say, they did not sign tbeir own names, by which tbey agreed to 
pay the respective amounts, but they were signed by other parties, 
as it is claimed, at their request and with their consent. Some sub- 
scriptions were made upon condition, and tberefore were not absolute 
in their character, even within the terms of the subscription papers. 
Thèse circumstances would undoubtedly give rise to numerous con- 
troversies if payment of thèse subscriptions were sought to be en- 
foreed. 

While eeveral of the witnesses state in a gênerai way that the sub- 
scribers were responsible, it is impossible for a court, in the light of 
tbe évidence, to disregard the gênerai character of subscriptions of 
tbis kind, consisting of so many persons and of so many varying 
amounts. Undoubtedly, a large proportion of thèse subscriptions 
were by responsible parties; but, judging from tbe testimony and the 
expérience which may be presumed to be part of the knowledge of 
every one, and so of the court, it may be asserted with great confi- 
dence that it would not be possible at any time to coUect from thèse 
subscribers anything near the nominal amount of those subscriptions. 
Tbe failure of some to pay, and the expense of eollecting thèse sub- 
scriptions, would prevent their reaching the amount which he desig- 
nated in bis will. 

The subscription papers bave stood, as is admitted, up to thic time 
in tbe same position that they were whe^» they were turned over to 



582 FEDBBAIi BEPOBTBB. 

the executora. No notes hâve been given, no money bas been paid, 
It is true tbat thèse bills hâve been pending for the purpose of deter- 
mining whether the condition of the will has been complied with, 
and that, perhaps,' may be one reason why nothing has been dons to 
make availàble any portion of the amount of thèse subscriptions. 
But ail expérience shows that even the delay which was given for the 
realization of the fund sought to be raised by the subscriptions, 
jeoparded the ultimate payment of a large part of them. So that it 
muât be considered that there was not, within the meaning and un- 
derstanding of the testator, pledged and subscribed the sum of $40,- 
000 to meet the bequest which he made for the benefit of the agricul- 
tural school. 

Another question arises on the second codicil of the will, and that 
is whether there was, within the intention of the testator, to be paid 
to Hamilton and Yale Collèges the f ull sum of $40,000 each, or whether 
there is to be deduoted from that bequest to each the payment which 
had been made by him between the date of the codicil and the time 
of'his death. This subject was not discussed on the argument, as 
4he Ewing Female University or St. Mary's School, the residuary 
legatee under the second codicil, is not a party; but as the counsel 
wish it, I will state my views on the question. By this second codi- 
cil he repealed, annulled, and declared void ail clauses and provisions 
in his will and first codicil inconsistent with the second codicil, but 
he confirmed and reaffirmed everything therein written not inconsist- 
ent with the second codicil. After having made a bequest by his 
original will of $15,000 to Hamilton Collège, and the same sum to 
Yale Collège, he declared that any donations which he might make 
to them during his life-time should be deducted from the bequest in 
favor of such institutions. And, as will be recollected, he made a 
payment, between the date of his original will and the date of the 
first codicil, of $10,000 to each of thèse collèges, as well as $10,000 
to each of them after the date of the second codicil. In his first 
codicil he says : "Having paid to the three literary institutions men- 
tioned in the foregoing will $10,000 each, there remains due only to 
Yale and Hamilton Collèges the same sum to be paid each after my 
decease." The meaning of which necessarily was that the sum of 
$10,000 was to be paid to Yale and Hamilton Collèges together; 
$5,000 to each, and not $10,000 to each. He is equally incorrect in 
the use of language in his second codicil, where he recites "that the 
donation of $10,000, as yet unpaid to Hamilton and Yale Collèges, 
each, can be better used in the cause of éducation in the Mississippi 
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valley." Although he died with tbe second codicil unchanged, as te 
wrote it in January, 1875, did he intend tbat the $20,000 which he 
had paid to those two institutions between the date of that codioil 
and the time of his death should be deducted from the $40,000 whicb 
he had given to each, or that the bequest should remain as though 
he had not paid the $10,000 to each in January, 1876 ? 

It seems to me, taking the gênerai scope and purposé of the orig- 
inal will, as -ffell as the first and second codicil, together, that the 
language of the original will, by which any donation made during his 
life-time was tobe deducted from the legacy and bequest in favor of 
such institution, ought to be considered as applicable to the bequest 
in the second codicil to Hamilton and Yale Collèges, and therefore a 
déduction should be made of the amount which he had paid to each 
between the date of the second codicil and the time of his death. 



United States v. Theee Teunks, etc. 

(Ditt/riet Court, D. Calif or nia. 1881.) 

1. Revenue —Phnaltibb and Fohi'bitubes— Imports— Ket. St. } 2809 — Act op 

Jdnb 22, 1874, § 16. 

To enforce a forfeiture under section 2809 of tlie Revised Statutes, which 
relates to the importation of merchandise into the United States from abroad, the 
government must show affirmatively an "actual intention to defraud," under 
section 16 of the act of June 22, 1874. 

2. Case Stated. 

Where a libel for information was filed against a vessel's hoatswain to enforce 
a forfeiture, under section 2809 of the Revised Btatijites, for attempting to im- 
port foreign goods without entering them in the vessel's manifest, held, that it 
must be dismissed, in the absence of any attempt at concealment and in view of 
the fact that the practice of making such importations had heen tolerated and 
apparently recognized as légal by the custom-house officiais, and the further 
fact that the boatswain, a native of China, had no reaaon to suppose that he 
was thereby violating the law. 

HoFFMAN, D. J. The libel for information in this case is filed to 
enforce a forfeiture under section 2809 of the Eevised Statutes. That 
section is as foUows : 

" If any merchandise is brought into the United States in any vessel what- 
ever from any foreign port without having such a manifest on board, or which 
shall not be included or described in the manifest, or sliall not agrée there- 
with, the master shall be liable to a penalty equal to the value of such mer- 
chandise not included in such manifest, and ail such merchandise not iiicluded 
in the manifest, belonging or consigned to the master, mate, officers, or orew of 
such vessel, shall be forfeited." 
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The goods seîzed were three trunks or cases of silk handkerchiefs. 
They were found in the boatswain's room, and are claimed by him as 
his own. They were not entered on the manifest. But there does 
not appear to hâve been any attempt to conceal their présence on 
board from the master or the officers of the customs. The omission to 
describe the goods in the manifest was not the resuit of mistake or 
accident. There does not appear to hâve been any intention to so 
describe them. They were imported under the idea that the impor- 
tation was permittted by law, provided the duties were paid on the 
arrivai of the vessel. The importation was, however, clearly illégal, 
and the facts of the case bring it directly within the provisions of the 
section which has been cited. It is claimed, however, that the for- 
feiture denounceJ by setîtion 2809 cannot be enforced unless it ap- 
pear that there was "an actual intention to defraud the United States." 
Section 16 of the act of June 22, 1874, in substance provides that in 
ail suits to enforce forfeitures, etc., for any violation of the customs 
revenue laws — 

" It shall be the duty of the court to submit to the jury, as a distinct and sepa- 
rate proposition, whether the alleged aota were done with an actual intention 
to defraud the United States ; and if the issues are tried by the court without 
a jury, it shall be the duty of the court to pass upon and décide such proposi- 
tion as a distinct and separate flnding of fact ; and unless intent to do fraud 
shall be so found, no forfeiture, etc., shall be imposed." 

The laws of the United States regulating commerce and navigation 
are necessarily rigorous in their exactions, and highly pénal. They 
inflict forfeitures and penalties for the non-observance of tlueir injunc- 
tions without regard, in gênerai, to the motives of the ofifender. Conk. 
Treat. 739. Their severity, however, was, from a very early period 
in the history of our government, tempered by enactments which per- 
mitted the offending or interested party to cause a summary inquiry 
into the facts of the case to be instituted by the district judge, by 
whom the facts so ascertained were to be reported to the secretary of 
the treasury ; and if, in the opinion of that ofScer, the penalty or for- 
feiture had been incurred " without wilf ul négligence or any intention 
to defraud," he was authorized to grant a remission. Thèse provis- 
ions were supposed, until a comparatively récent period, to afford 
ample protection against the rigorous application of the laws-to cases 
of accidentai and innocent violation of their provisions. The power of 
remission confided to the secretary has been freely and liberally ex- 
ercised; nor can I recall an instance where a remission has been 
unreasonably or unjustly withheld. 
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When the violation of the law is admitted or judicially eatablished, 
the burden of proof is very reasonably cast upon the offender to show 
that it was committed without wilful négligence or intention to 
defraud. And in pennitting a remission after such proof is fur- 
nished, the act went as far as justice or reason requires, or as is 
consistent with the efficient exécution of the revenue laws. But by 
the sixteenth section of the act of 1874, which was passed under very 
exceptional circumstances, the burden of proof to show an "actttal 
intention to defraud the United States" is thrown upon the govern- 
ment, and unless that intention is found by the jury or court "as a 
distinct and separate proposition," no penalty or forfeiture can be 
imposed. It is not sufficient under this section that the intention df 
the party may hâve been fraudulent. The court or jury must find 
'that it was so in fact. This finding they can only reach when the 
proofs preponderate in its favor. In ail cases, therefore, where the 
government fails to show affirmatively an "actual intention to de- 
fraud," judgment must be against it. 

In the case at bar it is established beyond controversy that for a 
long séries of years the practiee of importing goods by the officers 
and crews of steamers, without entering them on the manifest, has 
been tolerated, and apparently recognized as légal, by the custom- 
house authorities. The duties on such goods, when declared by the 
importer or found by the officers, bave been paid and accepted, nor 
has the penalty imposed on the master ever been exaoted or the 
goods seized, except when they were concealed with an evidently 
fraudulent purpose. 

It seems to bave been supposed that the laws and régulations with 
regard to dutiable goods found among the personal baggage of pas- 
sengers, could be applied to unbroken cases of merchandise imported by 
the officers and crews. That this practiee opened a wide door to fraud 
is évident, and the seizure now in question is an attempt by the 
présent collecter to put an end to it. There can be no question that 
in many instances tl'iese importations, thus sanctioned by the officers 
of the revenue, hâve been made without the slightest intention to 
évade the payment of duties, or suspicion of their illegality. In many 
others they bave been made with the design of smuggling the goods 
if opportunity ofifered; a design whieh bas, no doubt, in very numerous 
cases been accomplished. To which of thèse catégories the importa- 
tation of the goods in question in this case is to be referred, I haye 
no means of knowing. It has already been said that no concealment 
of them was made or attempted. The importer, a Chinese boatswain. 
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had no reason to suppose that, in omitting to hâve them entered on 
the manifest, he was violâting the laws. It is quite probable that he 
may hâve made many similar importations without question or objec- 
tion. 

Under thèse circumstances, I do not see how a jury or court can 
find, as "a distinct and separate proposition," established by the 
proofs in the case, that the importation wàs made "with an actual 
intention to defraud the United States." 

The libel of information must, therefore, be dismissed. But it 
must not beinferred from this décision that the law will, in ail cases 
of this description, be f ouud powerless to punish for the violation of 
its commanda. The présent décision tums, in a great measure, on 
the fact that the importer was exousably ignorant of the illegality of 
Mb acts. When the knowledge of the law shall hâve been brought 
home to the officers and orews of the steamers, and the custom-house 
authorities shall hâve ceased to tolerate thèse illégal importations, if 
they shall stiU be wilf uUy and knowingly persisted in, it will be for 
the court or jury to say whether such persistence is not suf&oient 
évidence of actual intention tb defraud to satisfy even the require- 
ments of section 16 of the act of 187é. 



The Kexchxjm Haevestee Co. v. The Johkson Haevestbe Uo. 

\Ovreuit Court, N.B. New York. July 6, 1881.) 

1. IjBttbtîs Patent — Manufacture fob Balb Abuoad — Inpringbment. 

, Every manufacture for sale abroàd, 'followedby actual sale, of a machine on 
■whicb an American patent has been issued, is an infringement of tbe American 
patentee's rights of property and exclusive use. 

Spencer Clintçn, for plaintiff . 

Ward Hunt, Jr,, for défendant. 

Blatchpoed, g. J. I think the provisions of the decree as to 
licénse fées, in connection with the testimony, are sufîicient to au- 
thorize the flnding of a license fee of five dollars for each machine 
"with a concave wheel made and sold in the United States, and one 
of $2.50 for each machine with a concave wheel made in the United 
States for sale abroad and sold abr'oad. Although the patent could 
give no protection abroad in the sale of machines abroad, it gave 
protection in the United States in making machines m the United 
States for sale abroad. The patent prevented ail persons but the 
patentée from making in the United States. The privilège of mak- 
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ing in the United States, for sale abroad, was valuable, as was shown 
by the fact that the défendant made in the United States for sale 
abroad. The plaintiff was entitled to that privilège exclusively, and 
to damages for its violation. It may be that in the case of manufac- 
ture in the United States, without sale anywhere, nominal damages 
only are to be allowed; but where such manufacture is foUowed by 
sale abroad, it cannot be said that the damages ought to be only 
nominal. It is true that the sale is the fruition, and gives the profit, 
and that the sale is abroad, and the patent does not cover the sale 
abroad. But the unlawful act of: making is made hurtful by a sale, 
wherever made. The légal damages for making and selling hère may 
be, in some cases, greater than the légal damages for making hère 
and selling abroad; but to deprivé the patentée of ail damages for 
unlawful making hère, because the article is sold abroad, is to de- 
privé him of part of what bis patent secures to him. 

The allowance on the concave wheel machines should be for 1,767 
niachines, at $5 apiece, being $8,835; and for 4,484 machines 
sold abroad, at $2.60 apiece, being $11,210. The allowance under 
the shoe patent should be 98 machines, at $1.50 apiece, being 
$147, and for 89 machines sold abroad, at. 76 cents 9,piece, being 
$66.75. 

The allowance to the plaintiff of only one-half, on machines sold 
abroad, of the fee on machines sold hère, is very libéral to the 
défendant. It is ail the plaintiff asks, and ia nôt to be regardedas 
establishing the rule that the same damages would not be proper for 
machines sold abroad and for machines sold lierô both. being unlaw- 
fully made. The act of making, in eithêr case, is nee'essary to ena- 
ble the sale to be made; and, the making being unlawful, it is no 
injustice to attribute to the unlawful act ail the conséquences which 
fiow from it. 

The defendant's exceptions are disallowod, with costs, and the 
plaintiff 's are allowed, with costs, and a decree will be entered for the 
plaintiff for $20,258.75. 
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W. & E. T. PiTCH V. A. N. Bbagg & Co. 

{Circuit Court, D. Oonneeticut. Auguat 6, 1881.) 

1. Patent No. 47,764— Snàp-Hooks — Vamditt— Infeingembnt. 

Letters patent No. 47,764, granted May 16, 1865, to C. B. Bristol, for an 
improved snap-hook, hdâ-, valid, and infringed as to ita Jirst claim 

2. Samb— Same— Inpringbmbnt. 

Complainant's snap-hook, in 'which the tongue ia pivoted in a recess oetween 
two cheeks in the shank, with a coiled spring in the recess arranged around 
the pivot so tliat the two ends of the spring bear, one upon the tongue and 
the other upon the body of the hook, tending to press the tongue up against 
the end of the hook, but yet permitting the tongue to be depressed to open the 
hook, hdd, infringed by defendant'a device having a aimilarly constructed 
shank, and tongue similarly pivoted, with a substantially similar recess in its 
rear end, but in which the ends of the spring within the recess do not project 
forward towards the hook. 

3. Patent— LiBBKAL Cokstrotion — Technioal Olaimb— Constbiiction. 

Patents are to be liberally construed so as to give the owner of the patent his 
actual invention, if such favorable construction can fairly be made. Technical 
claims are to be construed with référence to the state of the art, so as to limlt 
the patentée to, and give him the fuU benefit of, the invention he bas made. 

Eatabrook v. Buribar, 10 O. G. 909. 

4. Same— CoîiBiNATioif— Beneficial Restjlt. 

It is immaterial, in a patent for a combination, whether by means of the 
location of the parts they are severally beneflted or not, provided a new and 
bénéficiai efiect is the lesult of the combination. 

Hailea y.Van Wormer, 20 "Wall. 353. 

Joseph S. Beach, for plaintiffs. 

William E. Simonds, for défendants. 

Shipman, D. J. This is a bill in equity, founded upon the alleged 
infringement by the défendants of lettejrs patent granted May 16, 
1865, to Charles B. Bristol and others, assignées of said Bristol, for 
an improved snap-hook. The patent is owned by the plaintiffs. 

Bristors invention [quoting from the testimony of Mr. Earle, the plaintiffs' 
expert] " is an improvement in that class of snap-hooks in which the tongue 
is pivoted in a recess between two cheeks in the shank. In this recess a coil- 
spring is arranged around the pivot so that the two ends of the spring bear, one 
upon the tongue and the other upon the body of the hook, tending to press 
the tongue up against the end of the hook, but yet permit the tongue to be 
depressed to open the hook. In this class of hooks, prier to Bristol, the tongue 
was cast with a recess upon its under side to form two cheeks eorresponding 
to the cheeks in the shank of the hook. The cheeks on the tongue were drilled 
eorresponding to the hole through the cheeks in the shank, so that a rivet 
could be inserted through the sides of the shank and both sides of the tongue, 
to foim the pivot on which the tongue would turn. The coil of the spring was 
arranged around the pivot, the two ends bearing, one upon the shank and one 
upon the hook, as before described." 
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The invention of Bristol was in two parts. The first part consisted 
in construeting the tongue with a recess upon on» side, opening 
outward, through which one arm of the spring must project to bear 
upon the liook. In this recess the coil of the spring was placed. 
The advantages of this method of construction were those of economy 
of material and ease of manufacture. Besides, dirt and foreign sub- 
stances could not collect in an open rec*e8S. The second part of the 
invention consisted in an improved construction of the body of the 
hook. It is described in the second claim, but as it was not infringed 
it need not be carefuUy considered hère. It is sufBcient to say that 
it consisted in casting a stud or fulcrum pin upon one of the cheeks, 
but not extending to the other, the length of the stud being no greater 
than the space between the cheeks when they are pressed together so 
as to retain the tongue upon the pin. 

The first claim, and the only one infringed, was for — 

" ïhe eombination of the tongue, g, with the spiral spring, (figure 4,) 
when the spring works on the tension principle, and rests in a recess (as 
14) in the rear end of the tongue; substantially as herein described." 

This hook bas had large success. Thirteen millions hâve been sold 
since 1865. 

The défendants' hook bas substantially the plaintiffs* recess. It 
differs somewhat in shape, and both ends of the spring do not project 
forward towards the hook, but the recess bas the heretofore-described 
distinctive features of the first part of the invention. It is useless to 
say that because the défendants' do not hâve the précise shape of the 
recess, or beeause both ends of the spring do not point the same way, 
theref ore the first claim is not infringed. The claim is too broad for 
such a narrow construction. 

The more plausible line of argument is that the claim was, through 
ignorance of the art, or through inadvertenoe, made so broad that it bas 
no novelty, and is, theref ore, invalid. The défendants, therefore, désire 
to construe the claim to mean "any form of swinging hook so mounted 
as to be capable of oscillating, and having a spiral spring working on 
the tension principle, and resting in a recess of any form in the rear 
end of the tongue." Upon this construction the Judd patent of 1864, 
and other patents, would be anticipatory. 

The claim was rather loosely drawn, ànd did not describe the re- 
cess as definitely as it perhaps ought to hâve done. But the plaintiffs 
hâve refrained from seeking a re-issue, and hâve preferred to trust 
their patent to the well-known libéral ruies of construction which 
hâve been adopted by the courts of this country, and which seek to 
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givé the owner of the patent his actual invention, if such favorable 
construction can fairly be made. The state of the art shows that the 
placing a spring to actuate the tongue in the recess, r, at the side of 
the tongae, vras the distinctive feature of Bristol's invention, and 
was an improvement upon the Judd hook, in which "the spring 
was inserted in the bottom of a channel formed between the two 
cheeks of the shank, and eiiclosed between the two cheeks of the 
tongue." The rule of construction is clearly stated by Judge Shep- 
ley in Estabrook v. Dunbar, 10 0. G. 909. After saying that tech- 
nical claims are to be construed with référence to the state of the art 
80 as to limit the patentée to, and give him the full beneiit of, the in- 
vention he bas made, the leamed judge says : 

" The gênerai terras and sometiraes spécial words in the claims must re- 
ceive such a construction as may enlarge or contract the scope of the claim, so 
as to uphold that invention, and only that invention, which the patentée has 
actually made and deseribed, wlien such construction is not absolutely incou- 
sistent \v;ith the language of the claim." 

Under this rule, thé flrst claim is for a tongue constructed with a 
recess in its aide, opening outward, combined with a coil spring which 
rests in such recess and opérâtes between the body of the hook and 
the tongue. ^ 

The défendants also insist that the claim, if so construed, is in- 
valid, because, if the invention consisted in a combination of a tongue 
having a peculiar recess with a spring, the form of the recess does 
not affect the spring, and consequently the claim is for a mère aggre- 
gation of parts. 

There must be a combination of spring and tongue, and the spring 
must be placed where it can actuate the tongue. The old location 
was in a channel formed between the two cheeks of the tongue. The 
location was objectionable, not because the spring did not cause the 
tongue to snap easily, but because another location would be more 
«conomical and would keep the hook more free from dirt. The new 
combination was of spring and recessed tongae, the recess being so 
constrilcted that by means of the new location of the spring a new 
and bénéficiai resuit was attained. It was not material whether the 
benefit was to the spring or not, but it is material that the benefit 
should be the resuit of the new combination. The combination in 
this case does not fall within the principie of Halles v. Van Wormer, 
20 Wall. 353, which condemns a combination creating no new efïect 
as its resiilt. 
, : Without examining in détail ail the objections which are urged in 
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the elaborate brief of the défendants' counsel against thé charge of 
infringement, it is sufficient to say that inf ringement of the first claim 
is the resuit of the construction which has been given to that claim; 
There should be the usual decree for the plaintiffs. 



Wright, Jr., v. Eandel and otbers. 

{Circuit Court, If. D. Nm York. August 4, 1881.) 

1. Equrrr. 

Between equal equities the law will prerail. 

2. Lbttbbs Patent — Asbionbeb — Bdpbkiok Titlb. 

Bona fide purchasers for value without notice, under an instrument of assign- 
ment which was duly recorded, whereby interests are assigned in an unpat- 
ented invention and wherein tlie commissioner is requested to issue the patent 
to such assignées, as Wàs duly done, can convey a good title to such patent as 
against prier assignées of a prior patent which was issued to the same inventer, 
to whom such inventer at the samç time assigned, interests in new inventions 
which he had made, of which the invention above referred to was one, the 
prior instrument of assignment having been exccuted and recorded first, àiid 
the invention, the nature of which was deflnitely referred to in such prior in- 
strument, having been made before any of such assignnïents. 

3. RbT. 8t. } 4898, CONSTBUBD— Kecoeds. 

Section 4898 of the Bevised, Btatutes does not provide for the recording of 
assignments, grants, and con voyances of interests iii patents not yet issued. 

4. Rev. Bt. { 4895, Construed— OoKsTKUCTrvrE Notice — Kecobds. 

Section 4895 of the Revised Statutes makes no provision for the recording of 
an assignment of an unpatented invention on which the patent ia not to be 
issued to the assignée ; tlierefore its record is not constructiYe notice of its con- 
tents to one who subsequently deala with a party to it in respect to its subject- 
matter. . , 

N. Davenport, for plaintiff. 

Esek Cowen, for défendants. 5 

Blatchfobd, C. J. On the seventeenth of August, 1875, letters pat- 
ent No. 166,810 were issued to the défendant William Eandel for an 
"improvement in button-hole attachments for sewing machines. " Ean^- 
del, by an assignment made September 19, 1876, and recorded Sep- 
tember 22, 1876, assigned to Oscar Smith and Benjamin H. Downer 
each an undivided one-third interest in said patent — 

" Together with an undivided one-third each of any irnprovements or new 
inventions that I hâve or may produce in button-hole attachments or button- 
hole machines, and agrée to assign interests as stated above, and make appli- 
cation for letters patent for such irnprovements on machines ; * * * and 
it is a subject of agreement by myself and the sâld assignées, this daté, 
that we will nèither of us sell, assign, or set over to otherpaities any por- 
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tion of our interest in said patent, reissues, or new patents in said bntton- 
hole attachments or machines tliat we now hâve or may hâve, unless by tho 
written consent of each party now owning the same." 

By an assigninent made January 31, 1877, and recorded February 9, 
1877, and which recited that Eandel had assigned to Smith & Downer 
an undmded one-third interest to each in said patent, "and to any im- 
provements or new invention in button-hole attachments or button-hole 
sewing machines that the said Eandel might make or produce," Eandel 
& Smith assigned to Downer "ail our right, title, and interest in and to 
said inventions, as secured to us by said letters patent and assignment." 
By an assignment made February 5, 1877, and recorded February 9, 

1877, and which recited the contents of said two assignments, Powner 
assigned to one House "one undivided half of ail my right, title, and 
interest in and to said inventions as secured to me by said letters 
patent and assignment, and to any improvements or new inventions 
in button-hole attachments or button-hole sewing machines that the 
said Eandel might make or produce." Byan assignment made Feb- 
ruary 19, 1877, and recorded February 22, 1877, and which recited 
the contents of said three assignments, Downer and House assigned 
to the Eandel Button-Hole Machine Company "ail our right, title, 
and interest in and to said invention, as secured to us by the said 
letters patent and assignments." By an assignment made March 7, 

1878, and recorded May 31, 1878, and which recited the contents of 
said prior assignments, and that Lysander Wright, Jr., (the plaintiff 
in this suit,) — 

♦' Is desirous of obtaining an undivided interest in and to certain improve- 
ments and inventions in button-hole attachments made by said William 
Randel previous to the nineteenth day of September, 1876, and for which a 
United States patent was issued, bearing date the second day of January, 
1877, aud numbered 192,008," 

— The said company assigned to said Wright ail its right, title, inter- 
est, and claim in and to said invention, as set forth in said letters 
patent No. 192,008, and which bear date January 2, 1877, as set 
forth in above-mentioned assignments. 

On the second of January, 1877, Eandel filed in the patent-ofEce 
an application for a patent for an "improvement in button-hole 
attachments for sewing machines." On the twenty-eighth of March, 
1877, Eandel and the défendants John W. Cipperly, John C. Cole, 
and Théodore E. Haslehurst executed an agreement whereby Eandel 
agreed to assign to the other three (one-third each) a one-half "inter- 
est in his invention of an attachment to a sewing machine for mak- 
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ing button-holes, and ail benefits and advantages to be derived 
therefrom, excepting his interest in a patent issued by the United 
States, and already assigned to B. H. Downer and Oscar Smith," 
and, in considération thereof, the other three agreed "to be to the 
expense of procuring patents in such countries as may be mutually 
agreed upon." By an assignment dated May 22, 18Î7, which recited 
that Eandel had invented an invention in button-hole attachments 
for sewing machines, an application for a patent for which was filed 
on or about January 15, 1877, Eandel assigned to the said Cipperly, 
Cole, and Haslehurst each an undivided sixth part of ail his right, 
title, and interest in and to the said invention as set forth in the 
spécification filed with the application, and reqnested the commis- 
sioner of patents to issue the patent jointly to him and the said Cip- 
perly, Cole, and Haslehurst. The patent was issued to the four June 
12, 1877. By an assignment dated June 28, 1877, Eandel, with the 
consent of the other three, assigned to Joseph W. Smart ail his 
right, title, and interest in and to said inventions, as secured by said 
patent No. 192,008. On the twenty-eighth of June, 1877, the said 
Oscar Smith executed an instrument which recited the contents of 
the said assignment of September 19, 1876, and assigned to said 
Cipperly, Cole, and Haslehurst ail his right, title, and interest, of 
whatever nature, remaining or reserved to him in said instrument. 
On the seventh of July, 1877, the Eandel Button-Hole Machine Com- 
pany served on Cipperly, Cole, and Haslehurst a written notice 
which recited the said assignments of September 19, 1876, and 
January 81, 1877, and that the Eandel Button-Hole Machine Com- 
pany, by assignments executed by said Downer and said House, had 
become the sole owner of said patent No. 192,008, and of ail the 
inventions transferred by the said assignments, and that Eandel had 
no right which he could assign in said patent to said Cipperly, Cole, 
and Haslehurst, and required theqi to assign to said company ail 
their interest in said patent No. 192,008, and ail the interest they 
had acquired since September 19, 1876, by any and ail assignmenta 
from said Eandel for any patents issued to Eandel, or to him and 
them, as his assignées, for any button-hole attachments for sewing 
machines, or for any improvements in such attachments. In Decem- 
ber, 1877, Cipperly, Cole, Haslehurst, and Smart, and one Hunting- 
ton, formed a corporation under the laws of New York called "l'he 
Empire Button-Hole Machine Company, Limited," which is one of 
the défendants in this suit. By an assignment dated January i, 
v.8,no.8— 38 
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1878, whioh reeited the said assignment by Eandel to Smart, the said 
Cipperly, Cole, Haslehurst, and Smart assigned to the said Empire 
Button-Hole Machine Company, Limited, ail their rigbt, title, and 
interest in and to said inventions, as secured to them by said patent 
No. 192,008 and said assignment. 

The bill in this case sets forth that the inventions afterwards 
patented by patent No. 192,008 were invented and reduced to prac- 
tice by Eandel on or about August 16, 1876, or prior thereto; and 
that the said assignments by Eandel to Smith and Downer, and by 
Eandel and Smith to Downer, were made and reoorded. But it does 
not state when they were reoorded, nor does it base any cause of 
action on any notice claimed to hâve been given by the recording. 
Its cause of action is based on actual knowledge by the co-defendants, 
with Eandel, of the contents of the said prior assignments by him, 
and on want of the considération for the assignments from Eandel 
under which the co-defendants with him claim. 

The bill avers that the expenses of the application for patent No. 
192,008 jwere paid by Smith and Downer; that prior to May 22, 
1877, Cipperly, Cole, and Haslehurst, each of them, knew of the 
contents of said assignments of September 19, 1876, and January 
81, 1877; that the assignment to them was made without any valu- 
able considération, and for the purpose of defrauding the prier as- 
signées of Eandel of their interest in said invention, and the patent 
which might issue for the same; that said patent was issued without 
the consent or knowledge of the Eandel Button-Hole Machine Com- 
pany, and in violation of their rights; that the assignment of June 
28, 1877, was without the consent or knowledge of said company; 
that Smart knew of the contents of said assignments of September 
19, 1876j and January 31, 1877; tbat the assignment to Smart was 
made without any valuable considération, and for the purpose of . de- 
frauding said company; that the Empire Company knew of the said 
assignments of September 19, 1876, and January 31, 1877; that 
Cole was the président, and Cipperly, Haslehurst, and Smart were 
directors of it; that Eandel was and is interested in and conneoted 
with it ; that ail said parties, both officers and directors of said com- 
pany, knew of the said prior actions and doings of Eandel ; that said 
assignment to the Empire Company was for the purpose of defraud- 
ing the Eandel Company, and without any valuable considération; 
that after said patent No. 192,008 was issued, the Eandel Company 
requested Eandel to assign toit the said patent, but he refused, and 
the same request was made of his assignées, and they refused; and 
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that the plaiutifE, after he acquired his title, requested said Eandel and 
his said assignées to assign said patent to the plaintiflf, but h« re- 
l'used. The prayer of the bill is that the title to said patent No. 
192,008 may be decreed to belong to the plaintiff; that the défend- 
ants assign it to the plaintiff ; and that Eandel assign it to the plain- 
tiS in accordance with the terms of said assignments of September 
19, 1876, and January 31, 1877. 

The answer admits that the invention of Eandel, patented in 
No. 192,008, was made and perfected on August 16, 1876, or prior 
thereto. It dénies that Cipperly, Cole, and Haslehurst, of either of 
them, at and prior to the date of the assignaient of said invention 
to them, had any knowledge of said assignments and the contents 
thereof, made September 19, 1876, and January 31, 1877. It avers 
that the assignment to them was for a fuU and valuable considéra- 
tion paid by them, and that the assignment to Smart was for a fuU 
and valuable considération paid by him to Eandel. It dénies that 
at the time of said assignment to Smart he had any knowledge of 
said prior assignments and the contents thereof; and it dénies that at 
the time of ,said assignment to the Empire Company it had, through 
its officers, any knowledge of the prior acts and doings of Eandel in 
relation to said previous assignments made by him. It admits that 
préviens to the date of said assignment to the Empire Company 
Cipperly, Cole, and Haslehurst had heard that some claim was made 
by Downer or his assignées to the invention secured by said patent, 
and understood it to be by virtue of an assignment by said Eandel 
of future inventions. It avers that the Empire Company paid its 
assignées a fuU and valuable considération for their assignment. 

It is proved that Cipperly, Cole, Haslehurst, and Smart paid a 
valuable considération for what was assigned to them. No attempt 
is made to show actual notice to any one but Haslehurst of the prior 
agreement by Eandel in respect to the sale of improvements. 

The answer admits that the invention of Eandel, patented June 
12, 1877, was made and perfected "on the sixteenthof August, 1876, 
or prior thereto, as is alleged in the said complaint." The allégation 
of the bill is that the improvements covered by the patent afterwards 
issued June 12, 1877, were "invented and reduced to practice" on or 
about August'16, 1876, or prior thereto. The assignment of Septem- 
ber 19, 1876, besides conveying to Smith and Downer each an undi- 
vided one-third interest in patent No. 166,810, conveyed to them "an 
undivided one-third each of any improvements or new inventions 
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that I have or may produce in button-hole attacliments or button-hole 
machines, and agrée to assign interests, as stated above, and make 
application forletters patent forsucb improvements or machines, the 
same to be held and enjojed" by the said Smith and Downer. Then 
the assignment, which is signed by Eandel alone, goes on to say : 

"And it is a subject of agreemeiit by myself and the said assignées, tliis 
date, that we will neither of us sell, assign, or set over to other parties any 
portion of our interest in said patent reissues, or new patents, in said button- 
hole attachments or machines, that we now have or may have, unless by the 
written consent of each party now owning the same." 

Although this assignment does not refer specifically to any partic- 
ular improvements which Eandel had already made, and had not 
patented, yet the use of the words "that I have or may produce" 
shows that the existence of improvements which he had made and 
not yet patented was before the minds of himself and Smith and 
Downer when this assignment was made, on the nineteenth of Sep- 
tember, 1876. Eandel testifies that the first machine, embracing the 
invention described in patent No. 192,008, was made in August, 

1876. Eandel agreed, in said assignment, to apply for patents "for 
such improvements or machines," and also agreed not to assign to 
other parties any portion of his interest in "new patents in said button- 
hole attachments or machines" that he might have, without the written 
consent of Smith and Downer. The "new patents" referred to are 
pateiïts for such improvements. They were to be held by Smith and 
Downer, each an undivided third thereof. This assignment was 
recorded in the patent-office September 22, 1876. 

It is-very clear that the légal title of patent No. 192,008 is in the 
Empire Company. The patent was properly issued to Eandel, jointly 
■with Cipperly, Cole, and Haslehurst, under the assignment of May 22, 

1877, which contained a reqrest to that effect by Eandel. The stat- 
ute (section 4895, Eev. St.) provides that "patents may be granted 
and issued, or reissued, to the assignée of the inventer or discoverer, 
but the assignment must first be entered of record in the patent- 
office." Under the décision in Gayler v. Wilder, 10 How. 477, the 
légal title to the patent would, under said assignment of May 22, 
1877, have been in Eandel and the other three, jointly, even if the 
patent had afterwards been issued to Eandel alone. 

The question arises, then, whether Downer aequired an équitable 
title, as against Eandel, to the improvements which Eandel had so 
inade and perfected prior to August 16, 1876. The assignment of 
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September 19, 1876, was broad enough, in its terms, to carry to 
Smith and Downer each an undivided third of "any improvements or 
new inventions" which Eandel had made prior to that time "in but- 
ton-hole attachments or button-hole machines." He had, admit- 
tedly, before that time, made the inventions embraced in the subsé- 
quent patent, No. 192,008. The agreement, in the instrument, "to 
assign instruments as stated above," must be read in connection with 
the prior absolute assignment, in the same instrument, of an undi- 
vided one-third interest to each of any past unpatented inventions in 
button-hole attachments or button-hole machines, and is an agree- 
ment to assign by further papers anything needed either to com- 
plète the équitable title conveyed, or to perfect légal titles to the pat- 
ents when they should be issued. The further agreement in the 
instrument excluding ail parties from assigning to any one any inter- 
est in any patent to be applied for thereafter andobtained thereafter 
for any improvements which Eandel had already made in button- 
hole attachments or button-hole machines, is consistent with the con- 
veyance of such équitable title. The instrument provided that Ean- 
del should apply for the new patents for the past improvements, but 
it did not, while assigning tho improvements, provide that the new 
patents should be issued to Eandel and the assignées jointly. Out 
of this ail the trouble bas arisen. 

The assignment of January 31, 1877, by Eandel and Smith to 
Downer recites patent No. 166,810, and recites the assignment of 
September 19, 1876, as having conveyed to Smith and Downer an 
nndivided one-third interest to each in that patent, and in "any im- 
provement or new invention in button-hole attachments or button-hole 
sewing machines that the said Eandel might make or produce." It 
does not add " had produeed," whieh would hâve been a correct ré- 
cital, but it refers to the paper by date, and as having been recorded 
in the patent-office, in a specified book and page of transfers of pat- 
ents. It then recites that Downer "is désirons of obtaining the ex- 
clusive right, and ail the right, title, and interest, in and to the letters 
patent, and to the rights transferred by the said assignmeuts. " The 
défendants contend that "the letters patent" mean only letters pat- 
ent No. 166,810, and that there were no rights transferred to Eandel 
by the assignment of September 19, 1876. The instrument of Jan- 
uary 31, 1877, then goes on to say that Eandel and Smith assign to 
Downer "ail our right, title, and interest in and to said inventions, as 
secured to us by said letters patent and assignment." The defend- 
ai^jts contend that by that paper Eandel did not assign to Downer the 
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one-third interest in the as yet unpatented improyements, wliich he 
had not assigned, by the paper of September 19, 1876, inasmuch as 
there were no rights transferred to Eandel by that paper, and there 
was nothing secured to Eandel by that paper; and that, therefore, by 
that paper, Eandel assigned nothing but his one-third remaining 
interest in patent No. 166,810. But the paper has a wider seope. 
It refers to the prier instrument by its date and place of record, and 
identifies it as conveying sorflething more than an interest in patent 
No. 166,810. The expression in regard to Downer is that he de- 
sires to obtain "the exclusive right, and ail the right, title, and inter- 
est, " — that is, the whole title, exclusive of every one else, — in and to the 
letters patent and rights transferred by the prior paper. It does not 
say "the said letters patent," confining it to No. 166,810, but it 
says "the letters patent and rights transferred by the prior paper." 
Now, in substance, two-thirds of any new patent for any improve- 
ments already made vyere transferred by the prior paper. Those 
were the rights that were transferred by the prior paper. 

The second paper wasframed to transfer to Downer "the exclusive 
right, and ail the right, title, and interest," in such new patent, as 
well as in the old patent, of ail whicb he before had but an undivided 
one-third. So, in the granting part, when the paper conveys "ail 
the right, title, and interest of Eandel and Smith in and to said 
inventions, as secured to us by said letters patent and assignment," 
it means ail their interest "in said inventions;" that is, the inven- 
tions "transferred by," or the subjeot of transfer in, the prier assign- 
ment. The words "as secured to us by said letters patent" mean 
"as secured to us by the letters patent transferred to us by the prior 
assignment," which includes the new patent. The paper is unskil- 
fully drawn, but is capable of such construction, and it is in the 
interest of fair dealing that it shoald be so construed, in a court of 
equity. in favor of those who are prior in time and bave acted in 
good faith. 

Downer, being thus the équitable owner of the inventions which 
Eandel had so made and had not patented, conveyed to House the 
undivided half of ail the rights which he had so received, and Downer 
and House conveyed to the Eandel Button-Hole Machine Company 
ail of the rights which either of them had so received, which they 
possessed. That company thus became the owner of the improve- 
ments embraced in patent No. 192,008, and the owner of the équita- 
ble title to that patent, as against Eandel, before the co-defendants 
with Eandel acquired any interest in said improvements. The omjs- 
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sion of a requeat by Eandel to the patent-office to issue the patent 
to Smith and Downer jointly with himbelf, or to Downer alone, en- 
abled Eandel to make a second transfer of the invention, and tb 
secure the issuing of the patent as it was issued. The Bandel Com- 
pany had no légal title to the patent when it was issued, and the 
most it could do was to claim and assert an équitable title. Gayler 
\..Wilder, 10 How. 477; Clum v. Brewer, 2 Curtis, 506. That title 
was prior in time to the légal title obtained by the co-defendants with 
Eandel. Can it be asserted as superior in right by réason of any 
notice, constructive or actual, with which the co-defendants with 
Eandel are chargeable ? 

The assignments of September 19, 1876, and January 31, 1877, 
were not instruments, the recording of which was provided for by 
section 4898 of the Eevised Statutes, which is coufined to assi'gn-' 
ments, grants, and conveyances of interests in patents after they are 
issued. Fées are prescribed by section 4934 for recording "every 
assignment, agreement, power of attomey, or oth«r paper;" but it 
does not foUow from this that the record of every paper which may 
happen to be recorded is to be taken as constructive notice of its con- 
tents to every person subseqi e itly dealing with a party tô it in 
respect to its subject-matter. The record of an instrument is not 
constructive notice to a subséquent purchaser unless the statute 
requires the instrument to be recorded. No assignment of an unpat- 
ented invention is required by section 4895 to be recorded, unless it 
is an assignment on which a patent is to be issued to the assignée ; 
and, in such case, the invention must be so identified in the assign- 
ment — by a référence to a spécification, or an application, or other- 
wise — that there can be no mistake as to what particular invention is 
intended. The two assignments in question, so far as they relate to 
unpatented inventions of Eandel, already made, do not fall within 
section 4895 in either of the above partioulars, and it must be held. 
that the record of them was not constructive notice to the subséquent 
purchasers of the prior assignment by Eandel of said unpatented 
inventions. 

As to actual notice, the burden is on the plaintiff to establish it. 
There is not sufficient proof to show that Haslehurst had notice 
before he became ahonafide purchaser for a valuable considération. 
The contract was made March 28, 1877, expressing, as a considéra- 
tion, that Cipperly and the two others were to pay the expénse of 
procuring patents. They paid $3.50 towards prpeuring foreign 
patents April 18, 1877, and afterwarda paid mûre for that purpose. 
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The full assîgnment was made May 22, 1877. The assîgnment by 
Smith to Cipperly and the two others waa made June 28, 1877, after 
the patent was issued. The assignment of Eandel to Cipperly and 
the two others was to them individually, and not as copartners. 
Haslehurst acted for himself and the other two for themselves. 
Downer's testimony as to what passed between him and Haslehurst 
does not make ont notice, and Downer is contradicted directly as to 
what he said by Haslehurst. Phelps' testimony as to what Eandel 
said to Haslehurst is contradicted by Eandel, and it is whoUy im- 
probable that Eandel, who was trying to effeet a sale to Haslehursi 
of an invention which he had before sold to another, would inform 
Haslehurst of such prior sale. Haslehurst was informed by Eandel, 
before purchasing, that the patent papers had been drawn by Mr. 
Lowe, and he applied to Mr. Lowe and was informed by him that 
he had drawn an assignment of the patent that had been issued, 
but had drawn no assignment of the pending patent, and that 
Eandel was the owner, so far as he knew. AU this tended to show 
that the invention had not been assigned. There is nothing fo show 
any notice to Cipperly, Cole, or Smart. The title of the Empire 
Company is sustained by the title of the prior honafide purchasers 
for a raluable considération without notice, although that company 
was formed after the notice of July 7, 1877, had been served oa 
three of the persons who afterwards became directors ol it. 
The bili is dismissed, with costs. 
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Same V. Same, (No. 2.) 
[OireuU Oovrt, E. D. New York. July 26, 1881.) 

1. Patentkd Machine — Sale by Owwbb op Patent. 

Wlien the owner of a pateat himself sella a machine constructerl for the pur- 
pose of using his invention, he is understood to hâve, to that estent, parted 
with his exclusive right to that invention. 

2. Same — Fokbclosube Sale — OwiiEii of Patent a Pautt— Consent to Decbbe 

FOH Sale— VoLtTNTABT Sale— Rights of Vendees. 

Upon a sale of a factory and its contents, including patented machines, uuder 
a suit for foreclosure of mortgage, to which the owner of such patents ia a 
party and expressly consenta to the decree for sale without réservation, and 
" with no intimiition of any claim on his part that the right to use the patented 
machines did not accompany the possession of them, hdd, so far as such 
machines are concerned, to be a voluntary sale by the owner of the patents, 
and, as such, the right to use them passes with their purchase and possessioa. 
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3. SaME— SaME— SAMB— SAME— ESTOPPEL. 

Where, in such a case, the owner of the patents is interested in increasing 
the proceeds of the sale of such property, and takes the chance of being bene- 
flted by the enhancement of the priée thereof arising from the presumption 
that the right to use the patented machines passes with the purchase and pos- 
session of them, and stands by and sees them sold without giving notice to the 
contrary, he will be estopped from thereafter claiming that the purchase did 
net carry with it the right to use such machines. 

r. Van Santvoord, for complaînant. 

Chas. B. Evans and F. B. Cozzens, for défendants. 

Benedict, D. J. The first action above mentioned is an action 
founded upon a patent issued to Edward C. Blakeslee for an improve- 
ment in machines for threading sheet-metal screws, No. 116,922, 
bearing date July 11, 1871. 

The second action above named is founded upon a patent issued 
to Charles T. Newber and Frank W. Perry for an improvement in 
machines for forming screw threads on sheet métal, No. 145,893, bear- 
ing date December 23, 1873. The bill in the first suit claims that the 
défendants bave infringed the first of the above-mentioned patents by 
using two machines, which in this case bave been styled the Blakeslee 
threading machines. The bill in the second suit claims that the 
défendants hâve infringed the second of the above-mentioned pat- 
ents by using two machines, which in this case hâve been styled the 
Newber & Perry machines. The actions hâve been tried together, 
and will be disposed of together. 

There is no dispute in regard to the identity of the machines used 
by the défendants, or the circumstances attending their use. Two 
points of def ence are presented, — one, a want of novelty in the inven- 
tion described in the patents sued on; the other, that the machines 
in question were sold to the défendants under circumstances that 
entitled them to use the machines. 

The last point is the only point requiring attention on this occa- 
sion. The four threading machines in question constitute part of 
the machinery of a factory in Camden devoted to the manufacture of 
cans. They, together with much of the machinery, were purchased 
by the défendants at a judicial sale made under a decree of the court 
of chancery of the state of New Jersey. The circumstances attend- 
ing this sale are as follows : 

In Mareh, 1872, the plaintif! in thèse suits became the owner of 
the Blakeslee patent. In January, 1873, he assigned this patent to 
Henry T. Johnson, who, on April 25, 1873, assigned the same to a 
corporation organized April 19, 1873, and styled the "Standard Union 



602 FEDERAL BEPOBTEB. 

Manufacting Company. " On April 16, 1873, David Hannyan bought 
of Samuel Croft a factory for manufacturing cans at Camden, alreéidy 
referred to, includmg its machînery, and gave back to Croft a mort- 
gage, in Tvhich, on behalf of himaelf and bis assigns, Hanny^^n cove- 
nanted tbat tbe mortgage should cover "ail other tools, maohinery, 
goods, and cbattels hereafter used and placed in said building." On 
April 25, 1873, the day of the transfer of the Blakeslee patent to the 
Standard Manufacturing Company, that corporation, by a transfer 
from John L. Masoni came irito possession of the factory bought of 
Croft, Bubject to the above-described mortgage of Croft, and thereupon 
the Standard Manufacturing Company commenced manufacturing 
•with the machinery se transferred. Hannyan, -who had transferred 
the factory to Mason, was one of the incorporators of the Standard 
Manuf aijturing Company. Johnson, who transferred the Blakeslee 
patent to the Standard Manufacturing Company, was one of its 
trustées. 

Shortly after taking possession of the factory the Standard Manu- 
facturing Company,' being then owner of the Blakeslee patent, intro- 
duced into said factory, and thenceforth used therein as part of the 
machinery thereof, one of the Blakeslee machines in question hère. 
The Newber & Perry patent was assigned to John L. Mason, one of the 
incorporators of the Standard Manufacturing Company, and there- 
after the t-wo Newber & Perry machines, forming the siibject of the 
second of the above suits, were introduced into the factory andbecame 
part of its machinery, were thenceforth there used, and with the 
knowledge of Mason, the then owner of the Newber & Perry patent, 
and without objection by him. The Standard Manufacturing Com- 
pany thuB used thèse three machines in their factory until May 28, 
1875, the same having been made and introduced into the factory 
under circumstances from whieh a license to use them must be implied. 

By an instrument dated February 11, 1874, but not recorded until 
August, 1874, Detweiler, the plaintiff, by an assignment from the 
Standard Manufacturing Company, became again owner of the Blakes- 
lee patent, and by assignment dated March 9, 1875, but not recorded 
until February 21, 1876, Detweiler became also owner of the Newber 
& Perry patent. But, as already stated, the Standard Manufactur- 
ing Company continued to operate the factory and use thèse three 
machines without objection from the plaintiff, or any intimation from 
him that the right to use them did not accompany their possession, 
until May 28, 1875. At that time Robert Fleming, a person inter- 
ested in the Standard Company, having obtained judgment against 
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the Standard Manufacturing Company and John L, Mason, causéd 
the maohinery in the factory, including thèse three machines, to bë 
8old at sheriiï's sale, at which sale he bought in the property, and 
thereafter operated the faetory himself, using the said maohinery, 
including thèse three machines. While so operating the factory 
Fleming added to its machinery another Blakeslee machine, being 
the fourth of the machines complained of in this action. 

It cannot he doubted, I think, that Fleming, when he introduced 
this last machine, knew of the mortgage on the factory held by Croft, 
and that the plaintiff was at ail times aware of the existence of this 
mortgage. On December 6, 1876, the plaintiff caused an attach- 
ment to be levied on the machinery of the factory as the property of 
Fleming, and on June 12, 1877, Croft, who it seems had taken the 
possession of the maohinery of the factory, including thèse four 
machines, by virtue of his mortgage, liled his bill in equity to foreclose 
his mortgage. To this suit both Detweiler and Fleming were made 
parties; but they made no defence, the bill was taken as confessed, 
and a decree was ordered directing the sale of the machinery of the 
factory, including thèse four machines. After the decree was ordered, 
Detweiler, the plaintiff hère, gave express consent to the entry of the 
decree. Upon that consent a decree was entered directing the sale 
of the property, and in pursuance of that decree thèse four machines, 
with the rest of the machinery of the factory, were sold, and were 
bought by the défendants. Detweiler, the plaintiff, not only con- 
sented to the decree, but made no objection to the sale of the machin- 
ery, and gave no intimation to any one, at any time, of any claim on 
his part that the right to use the machines did not acompany the 
possession of the machines. But now he asks this court of equity to 
interpose to prevent the further use of thèse machines by the per- 
sons who bought them at the sale above deseribed, upon the ground 
that the right to use the machines did not pass to the défendants. In 
my opinion he is not entitled to such relief. 

As I understand the law, when the owner of a patent himself sells 
a machine constructed for the purpose of using his invention, he is 
understood to hâve to that extent parted with his exclusive right to 
his invention. The sale made of the four machines in question to 
the défendants was a voluntary sale, so far as Detweiler was con- 
cerned, for Detweiler was a party to the suit and he gave express 
consent to their sale. The proceeding was against a large amount 
of property comprising the machinery of a factory. There was no 
réservation in the decree of any right in respect to any of the ma- 
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chines. The court of chancery had possession of this property. 
The proceeding was in rem, and it must be assumed that if the 
intention of the decree had been to convey merely the wood and 
iron composing a part of the property sold, without any right to use 
the same, sueh an intention would hâve been expressed in the decree. 
If Detweiler desired such a réservation, it was his duty, being a party, 
to apply for such a réservation, instead of which he gave express 
consent to a decree directing the sale, without any réservation. In 
my opinion a sale made under such circumstances has, as against 
Detweiler, the same effect as if he had himself sold the machines 
to the défendants, and gave to ,the défendants the right to use the 
machines. 

Furthermore, those machines were part of the operating machinery 
of a factory. They hjid long been used in the factory, without objec- 
tion on the part of the owners of thèse patents. They were being so 
used when Detweiler became the owner of thèse patents, as he beyond 
doubt knew, and their use was continued without objection on his 
part ; nor did he ever intimate to any person that the right to use 
the machines had not been acquired by the parties possessing the 
same. The défendants purchasing the machines under such circum- 
stances were justified in the belief that, by their purchase, they 
acquired the right to use thèse machines as well as the rest of the 
macMnery. It must be assumed that this belief enhanced the price 
they paid for the machines, for, without the right to use, the machines 
were nothing but old iron. Detweiler was interested in increasing the 
proceeds of the sale, for he was to share in the surplus of the pro- 
ceeds after paying Croft's mortgage, and he took the chance of being 
benefited by the enhancement of the prico, and stood by and saw 
the machines sold without giving notice that the right to use did not 
pass with the right to the possession. If he intended to claim other- 
wise under the circumstances, being a party to the suit, having con- 
sented to the sale, and on former occasions having acquiesced in the 
right of the possessors of the machines to use them, it was his duty 
to hâve spoken. Having failed to speak when equity required him 
to speak, he will not now be heard to speak when equity requjres him 
to be silent. 

Upon thèse grounds I am of the opinion that the bill should be 
dismiased, and with costs. 
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JuDD », Baboock and another. 
[Giraiit Court, D. Gonnectîcut. August 6, 1881.) 

1. Rb-issue No. 8,672 — Bash BuppouTBBb— Infeingement. 

Be-issued letters patent No. 8,672, granted April 15, 1879, to Cliaries A. 
Schaefer, for improvement in sash supporters, the original patent bei"g No. 
64,910, granted May 21, 1867, hM, not infringed by devices constructed under 
letters patent No. 82,580, granted September 28, 1868, to Franlclin Babcock, 
for sash holder. 

Complainant's sash supporter, consisting of a cylindrical screw-case secured 
in position in the window-iamb, with a longitudinally-moving flat-sided plun- 
ger fltting into a flat-sided bearing in the case, having a pulley at its outer 
end bearing against the sash, and operated by a spiral spring, hdd, not in- 
fringed by défendants' sash- holder consisting of a cylindrical screw-case secured 
to the window frame, a plunger operated by a spring and having a shoulder on 
it oiiter end to fit in notches eut in the edge of the sash and support the window 
at certain heights. 

2. Inventor— Application of Old Deviob to New Ubb. 

An inventer who first applies an old device to a new use is not entitled to 
the exclusive use of such device when applied in other and not analogous 
mechanisms to produce a new efEect. 

Charles E. Mitchell, for plaintiff. 

William E, Simonds, for défendants. 

Shipman, D. J. This is a bill in equity, founded upon thé alleged 
infringement of re-issued letters patent granted April 15, 1879, to 
Charles A. Schaefer, assigner to the plaintiff, for an "improvement 
in sash supporters." 

The original patent was granted to Schaefer May 21, 1867. In 
the original spécification the invention was styled "a spring and fric- 
tion roUer for regulating sash, " and the patentée says : 

" The object of my invention is to provide means for holding loose sash in 
window frames in such a manner as to prevent a latéral motion, which fre- 
quently rendera the coinmon sash spring inoperative, and otherwise produces 
a disagreeable rattling noise, and its nature consists in the use of a cylin- 
drical screw turned into the jamb casing, and having fltted into its cavity the 
shank of a pulley-fork operated by a spiral spring. By this arrangement a 
convenient device is provided for holding sash in position to be easily run up 
and down in the frame, and also press the sash against that side to which the 
lock is put on." 

The spécification, in describing the method of adjusting the deyice 
iu the window jamb, also says : 

"A hole, of suitable size, must be made in the jamb casing, after which the 
cylinder, A, can be turned in, by means of a common wrench, to such a depth 
as will allow the fuU force of the spring, I, to press the roller, d, against sash, 
n, and permit the shank, c, to hâve a backward longitudinal motion for over- 
coming the inequality of the width of sash. This can be easily doue by turn- 
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ing the cylinder, A, in or out, as tlie nature of the case may require. It will 
be seen, from this description, that provision is made for adjusting roi 1er, d, 
by means of screw cylinder. A, not heretofore used, and prevent too great a 
longitudinal motion of shank, C. 

"The daim was for the combiuation of the screw cylinder, A, shank^ C, 
spring, I, and fork, c, with the roller, d, substantially as and for the purpose 
set forth." 

The re-is8ue, taking advantage of the expression in the original, 
"screw cylinder, A, not heretofore used," says that — 

" The invention consista in the cylindrical screw-case, adapted to be placed 
and secured in position by screwing it into the jamb casing ; also, in the com- 
bination, with said case, of a longitudinally-moving and flat-sided plunger, 
fltted into a flat-sided bearing in said case; also, in a gênerai combination of 
parts, ail as hereinafter described." 

The claims are three in number, of which the first and second are 
asfollows: 

"(1) In a sash supporter, the cylindrical case having a screw-thread on.its 
periphery, an internai longitudinal spring-chamber, and two bearings for the 
plunger, substantially as described, and for the purpose specifled. (2) In a, 
sash supporter, the cylindrical case having an external screw-thread and two 
plunger bearings, one of which is flat sided.in combination with the longi- 
tudinal plunger, fltted to said flat-sided bearing, and having, also, a projecting 
end of corresponding form, adapted to receive a wrench for turning the case 
to screw it into the jamb, substantially as described, and for the purpose 
specifled." 

The défendants manufacture, under lettera patent to Franklin 
Babcock, dated September 29, 1868, a window spring-oatch for sup- 
porting a window at a certain height, or heights, the boit to be held 
in notches eut in the edge of the sash. This device bas "a cylindrical 
shell-case, having a screw on its outer periphery, for the purpose of 
screwing it fast to the window-frame." The patent says that ail the 
several parts are old, and claims only the specified combination. 

The only question in the case is as to the infringement of the first 
claim of the re-issue. The second claim is not infringed because the 
plunger must hâve the described roller or its équivalent. 

This case shows the mischiefs whicji sometimes resuit from long- 
postponed re-issues with expanded claims. Schaefer invented in 1867 
a device for preventing Windows from rattling. It was to press 
against loose sash so as to prevent latéral motion, and so as to push 
the sash towards the sida upon which the lock or fastener was placed. 
The claim of his patent was for the combination of the various parts. 
One of the défendants, who are mannfacturers of builders' hardware, 
invented in 1868 a window-catch for holding up a window, and 
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among other old éléments used the cylindrical caBe. The défendants 
liave been manufacturing this article since that date. The plaintiff, 
a manufacturer in New Britain, bought the Sehaefer patent, and had 
it re-issued in 1879. The spring-roller has become a sash supporter, 
the "shank of a pully-fork" has become "a longitndinally-moving and 
flat-sided plunger fitted into a flat-sided bearing," and the screw-cylin- 
der has become a separate claim. 

In considering the question whether the cylinder of the springi 
catch is an infringement of the first claim of the re-issue, it must 
be remembered that Schaefer's "sash supporter" is simply a device 
to prevent latéral motion of loose window sash, and is not to be 
confounded with the ordinary window catch or sash fastener by reasori 
of the gênerai name which is given in the patent. Both articles are 
used upon a window, and both are screwed or fastened into a jamb- 
casing, but there is no analogy in the uses, to which theyare applied. 
The roUer presses the sash against the catch ; the catch holds up the 
■window when it has been raised. Because Sehaefer first applied his 
Bcrew cylinder to a window friction-roller, he is not therefore entitled 
to the exclusive use of the cylinder when it is applied in other and 
not analogous mechanisms to produce a new effect. It cannot prop- 
erly be said that the effect which was to be produçed by each cylinder 
was simply to hold a plunger. Screw cylinders had been often used 
to ho d plungers before either Sehaefer or Babcock made their inven- 
tion, as the bell-puUs and hooks for blinds, which were used on the 
trial, show; but each screw cylinder was to hold a very différent 
kind of plunger, used for a différent purpose from that of its fellows. 
The effect which was to be produçed by the socket of Babcock was 
to hold a boit which should support and securely fasten a window, 
an effect very différent from that produçed by the Sehaefer roUer. 

Had the original "friction-roller" patent contained the first claim 
of the re-issue, I think it would hardly hâve been contended that the 
claim covered ail "fasteners" or "catehes" in which such a socket 
Bhould be used. The two articles, as a whole, are unlike, and the 
objects for which the cylinders are used are unlike. 

There is no infringement, and the bill is dismissed. 
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Atwatbb Manup'g Co. and othera v. Beechek Manuf'g Co. 

[Cireuit Court, D. Connectieut. July 21, 1881.) 

] Rb-Isbxjb No. 8,694— Diks poh Pokming Heads of Wagon Kino-Bolts— 
Validitt — Infbingembnt. 

Re-issued letters patent No. 8,694, granted May 6, 1879, to Robert R. Miller, 
for dies for forming the heads of king-bolts for wagons, hdd void as to iiafirst 
claim, and valid and infringed as to its second claim. 

2. Original Specipioation— Rb-Iss0e Spécification— " New Matteb." 

The original spécification describing the invention as consisting of a séries 
of dies, and disclaiming the use of the dies separately, the description in the 
re-issue of separate forming dies is the introduction of " new matter," and the 
claim thereon ia theref ore void. 

3. Re-Issub — "New Matter." 

" New matter" cannot be introduced into a re-issued patent, even though 
ît be the invention of the patentée, and was inadvertently omitted from the 
original application or spécification. 

Charles B. IngersoU and George S. Prinâle, for plaintiffs. 

Hector T. Fenton, for défendant. 

Shipman, D. J. This is a bill in equity, founded upon the infringe- 
ment of re-issued letters patent No. 8,694, issued May 6, 1879, to 
Bobert E. Miller, assignor to the plaintifï, for improvement in dies 
for forming the heads of king-bolts ifor wagons. The original patent 
was issued to Miller, February 22, 1870. 

The patented dies consist of two pairs, one for forming and the 
other for bending the blank. * The two claims of the re-issued patent 
are as foUows : 

" (1) The die Bbb' and the die C, constructed and combined substantially as 
and for the purpose shown. (2) The séries of dies, B, C, D, and E, for form- 
ing clip king-bolts, substantially as shown and described." 

The first claim relates to the forming dies, the second to the séries 
of dies. Infringement of both claims was clearly proved. The at- 
tempts by the défendant to disprove infringement and novelty of 
invention were alike unsatisf actory. The only question of importance 
in the case relates to the validity of the first claim of the re-issued 
patent. In the spécification of the original patent the patentée said : 
"It (my invention) consists in the séries of dies constructed and 
operating as hereinafter more fully described," and "I wish it to be 
understood that I do not claim either of the dies herein described 
separately." The original claim was for "the séries of dies A, B, and 
0," etc. In the re-issue, the patentée says : "It (the invention) con- 
sists principally in the forming dies constructed in the manner sub- 
stantially as hereinafter shown." The spécification of the re-issue 
omits the disclaimer which has just been quoted. 
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The original application was filed July 31, 1869, and was for the 
forming and bending dies, but not as a séries. On October 9th, 
1869, an interférence was declared between MiUer's claim for the 
dies B and C, (the bending dies,) and the first claim in F. B. 
Morse's application. On February 6, 1870, MiUer's application was 
amended by inserting in the statement of the invention "séries of " 
before "dies," and by inserting before the claim the sentence which 
bas been quoted, "I wish it to be understood," etc., and by insert- 
ing in the claim the words "séries of" before "dies." The inter- 
férence was dissolved February 2, 1870, and on February 5th the 
application passed for issue. A patent was also issued on February 
22, 1870, to F. B. Morse, but it bas not been placed in évidence. 

The évidence in the record is too scanty to bring this case within 
the doubts expressed by the suprême court in Leggett v. Avery, 101 
U. S. 256; and Goodyear Vulcanite Co. v. Davis, 102 D. S. 222. 
There is no suŒcient évidence upon which to base a finding that the 
disclaimer was made in order to obtain the issue of the patent; for 
it was far broader than was necessary to adjust by compromise the 
"interférence" controversy, which related solely to the bending dies* 
The" question at issue hère is whether, in this case, the insertion of a 
claim in the re-issue for the forming dies was the insertion of new 
matter, in view of the fact that the original patent declared the 
invention to consist in a séries of dies, and formally disclaimed the 
invention of dies separately, although it is apparent from the testi- 
mony in regard to novelty that the forming dies were the invention 
of the patentée. The section upon the subject of re-issues prohibits 
the introduction of "new matter" into the spécification, even though 
the new matter was the invention of the patentée, and wa.s inadvert- 
ently omitted from the original application. If the mattei is "new," 
the patentée cannot obtain by a re-issue the benefit of that part of 
bis invention, and must make a new application, in which case he 
will be subject to the rights of other inventors and of the public. 
Mr. Justice Bradley, speaking for the court, in Powder Co. v. Powd"r 
Works, 98 U. S. 126, says, in language evidently used with care : 

" The législature was willing to concède to the patentée the right to amend 
his specifleation se as fully to describe and claim the very invention attempted 
to be secnred by his original patent, and which was not fully secured thereby 
in conséquence of inadvertenee, accident, or mistake; but was not willing to 
give him the right to patch up his patent by the addition of other inventions, 
which, although they might be Ma, had not been applied for by him, or, if ap 
plied for, had been abandoned or waived." 
v.8,no.8— 39 
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In this case the descriptibn dï the original patent said tliat the 
invention did not consist in what the re-issue now says it did con- 
sist. The original' patent, carefully excluded the part which the 
re-issue says is the principal portion of the invention. I do not mean 
to say.as matter of law, that ian untruthful disclaimer, inadvertently 
made, of a minor; part or détail of an invention can never be dis- 
ciaimed, but I simply say that a comparison of the original and 
rç-issued patents in this case shows that new matter was inserted in 
the re-issue, the comparison showing that the amendments which 
were introduced into the re-issue substantially changed the character 
ofthe invention which was the subjeôt of the original spécification, 
because they reclaimed an important part of the invention which had 
Oïiûe been applied for and thereafter had been formally waived. The 
other criticisms which were made by the défendant upon the re-issue 
do oot seem to me to be important. 

;; The second claim is valid, and bas been infringed. When the 
plaintiffs shaU hâve presented to the court satisfactory évidence that 
they havefiled a proper disclaimer of what is claimed by the first 
claim of the re-issue, they will be entitled to a decree for a perpétuai 
injunction, and an accouht of profits and damages as respects the 
second claim of the, re-issue, but without costs. Schillinger t. Gun- 
ther, 17 Blatchf. 66. 



Beatty V. HoDGEs aud others. 

(Circuit Court, S. Z>. Neto Tork. July 13, 1881.) 

1. Patent No. 185,716— Sweat-Lining for Hats— Kovblty — Vaiiditt. 

Letters patent No. 185,716, granted Deoember 26, 1&76, to John P. Beatty, 
for improvelnent in sweat-linings.for hats, held, voidfor ward ofnovdty. 

Hats with sweat-linings extending well ont upon the brim and far enough 
to be stitohed , through the brim outside the crown-band, being well known, 
complainant's patent for extending the sWeat-lining well out upon the brim, 
crimping it over the angle formed by the brim and crown, and stitching it to 
the brim by stitches passing perjpendicularly through the brim outside the 
crown-band, held, invalid. 

In Equity. 

Eugène Theadwell, for plaintiff. 

Frederick H. Betts,- for défendants. 

Wheklbr, D. J. This suit is brought upon letters patent No. 185,- 
716, dated Deoember 26, 1876, issued to the plaintiff for an alleged 
improvement in hats, consisting in extending the sweat-lining well 
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oui upon the brim, crimping it over the angle formed by the brim 
and crown, and stitching it to the: brim' by stitches passing perpen- 
dicularly through the brim outside of the crown-band. , The principal 
defence is want of novelty. , 

The évidence shows clearly that bats with sweat-lininga extending 
well ont upon the brim, and far enough to be stitched through the 
brim outside the crown-baiidy wëire well known before the orator's 
invention, and perpendicular st^tctîng was well known long before. 
If the crimping referred to in the patent means holding in place by 
the stitches, which in this connection is the literal meaning, thèn- 
Bweat-linings bo held were also -«rell known. If it means shaping to 
the parts of the brim and crown adjacent to the angle formed by 
them, in the sensé of crimping as the word "crimp" is sometimes used 
by boot-makers, the sweat-linings extending out upon the brim were, 
in the former sensé, crimped by the stitches holding them, and in the 
làtter sensé by the head of the wearer shaping them over the angle 
of the brim into the crown, if they were not so shaped before, The 
crimping in the latter sensé was probably better doue by the plaintiff 
than it had been done before; but that was merely applying better 
workmanship to the subject, and not inventing anything new in that 
behalf . Probably sweat-linings so extending out upon the brim had 
not been stitched to the brim by stitches extending perpendicularly 
through it outside the crown-band before. But as such sweat-linings 
were known, and such stitching was known, ail the plaintiff really 
found out that was new was that such stitches would be useful in 
that place. This was merely putting old stitches to a new use, and 
not patentable. The stitches of that sort, and that kind of sweat- 
lining, may never hâve been put together in that way before, but 
whether they had or not they do not work together to accomplish 
any new resuit attributable to their new relations to each other. 
The sweat-lining would be the same fastened in some other way than 
it is fastened by thèse perpendicular stitches. Hailes v. Van Wdrmer, 
20 Wall. 353; Reckendorferv. Faber, 92 U. S. 34T. 

Let a decree be entered dismissing the bill of complaint, with 
costs. ... 
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Thb Latjba. 
(Circuit Court, S. D. Néu) Ym-h. September 12, 1881.) 

1. PBNAXTrKS AND FORFBITUIIBS — POWEE OF THB SECKETABT OF THE TkEASTJRT 

— Steam-Vessels— Caekting Pabbengebs in Excbss. 

The secretary of the treasury may remit daims of informers and of the 
United States to penalties and forfeitures incurred, under sections 4465 and 
4469 of the Revised Statutea, for carrying a greater number of passengers than 
thé certiflcate of inspection permitJs, ahd such remission will operale as a full 
discharge. . 

2. CoNSTiTUTioifAL Law— Ret. St. § 5294. 

Section 5294 of the Revised Statutes, providing thatthe secretary of the treas- 
ury may, in certain cases, remit fines and penalties, etc., is not uucoustitu 
tional. It does not infringe the pardoniûg power of the président. 

In Admiralty. 

In this case I find the following facts : 

On the thirty-flrst of May, 1880, the steam-boat Laura, then a vessel pro- 
pelled wholly by steam, and not a public vessel of the United States, nor a 
vessel of any other country, nor a vessel propelled in whole or in part by 
steam for navigating canals, and also then a steam-vessel navigating waters 
of the United States, which then were highways of commerce and open to 
compétitive navigation, and also then a steam-vessel within the meaning of 
and subject to the provisions of title 52 of the Eevised Statutes of the United 
States, entitled "Eegulation of Steam-vessels," and which had theretofore 
been duly inspected both as to her huU and as to her boilers, and to which a 
certiflcate of inspection had been granted on or about July 2, 1879, in accord- 
ance with the provisions of said title, in which certiflcate of inspection it was 
stated that said vessel had suitable accommodations for and was allowed to 
carry 142 passengers, carried as passengers on board of her from Bridgeport, 
in the state of Connecticut, to the city of ISTew Yorii, in the state of New: 
Yorlï, 422 passengers. On the same day the said vessel carried, as passengers 
on board of her, from the said city of New Yorlc to Bridgeport, aforesaid, 417 
passengers. Each of the said 839 passengers paid or became liable for the 
sum of at least 20 cents as passage money. 

On the seventeenth of November, 1880, the Bridgeport Steam-boat Com- 
pany, a corporation, the owner of the said vessel, received, on its application 
therefor, a warrant of remission from the secretary of the treasury of the 
United States, pf which the following is a copy: 

"Warrant of remission. To ail to whom thèse présents shall corne: I, John 
Sherman, secretary of the treasury of the United States, send greeting: 
Whereas, a pétition, bearing date the eighteenth day of October, 1880, has been 
made before me by the Bridgeport Steam-boat Company, by J. B. Hubbell, 
superintendent, for the remission of a forfeiture of the passage money and 
certain penalties, amounting to $5,661, alleged to hâve been incurred by the 
steam-boat Laura, on the thirty-flrst day of May, A. D. 1880, by carrying au 
excess of passengers over the number allowed by law, viz., on a trip from 
Bridgeport to New Yorlc 280 passengers in excesa, and on a trip from New 
Yorli to Bridgeport 275 passengers in excess, under tlie Revised Statutes of 
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tlie United States, §§ 4465 and 4469 ; and whereas, I, the said secretary of the 
treasury, having maturely considered the said pétition, and being satisfied 
that the said olïences were committed without wilf ul négligence, or intention to 
évade the requirements of the law, and that no danger to human life was caused 
thereby ; Now, therefore, know ye, that I, the said secretary of treasury, in con- 
sidération of the premises, and by virtue of the po wer and authority to me gi ven 
by the 5294tli section of said statutes, do hereby décide to remit to the petitioner 
ail the right, claim, and demand of the United States, and of ail others Whatso- 
ever, to said forfeiture of passage money and penalties, on payment of costs, 
if any there be. Given under my hand and seal of oflice in the city-of Wash- 
ington, the seventeenth day of Novemberj in the year of our Lord one thou- 
sand eight hundred and eighty, and the one hundred and fifth year of the 
independence of the United States. 
[Seal.] "John Shekman, 

" Secretary of the Treasury." 

The costs were taxed and paid into the district court by the claim ant. 
This suit was commenced in the district court October 6, 1880. The answer 
was fllëd November 3, 1880. The exceptions to the answer were flled 
2fovember 11, 1880. The order disposing of said exceptions was flle<J Decem- 
ber 22, 1880. The supplemental answer was flled December 23, 1880. The 
exceptions to the supplemental answer were flled December 29, 1880. The 
order disposing of said exceptions was flled January 5, 1881. The final de- 
cree was flled on the same day. The appeal of the libellant is only from that 
decree, and is made on the ground that the secretary of the treasury had no 
power to remit the penalties sued for in this case. 

On the foregoing facts I find, as a conclusion of law, that the said warrant 
of remission is a complète discharge of said penalties and passage mqney, and 
that the claimant is entitled to a decree that the libel be dismissed; that the 
clerk of this court pay ont to tlie proctor for the libellant his portion of the 
taxed costs of the libellant in the district court on deposit herein ; that the 
remainder thereof be distributed amoiig the oflicers of the district court en- 
titled thereto ; and that the libellant pay to the claimant its costs in this court, 
to be taxed, SASiuisi, Bi.aïchford, 

Circuit Judge. 

Henry G. Atwater, for libellant. 

Dennis McMahon, for claimant. 

Blatohford, g. J. This suit is founded on sections 446.5 and 4469 
of the Eevised Statutes. The former section provides as follows : 

" It shaJl not be lawf ul to take on board of any steamer a greater uumber 
of passengers than is stated in the certiflcate of inspection ; and for every viola- 
tion of this provision the master or owner shall be liable to any person suing 
for the same, to forfeit the amount of passage money, and .$10 for each pas- 
senger beyond the number allowed." 

The latter section provides that the penalties imposed by the former 
section "shall be a lien uponthe vessel, * * » b^t ^ bond may, 
as provided in other cases, be given te secure the satisfaction of the 
judgment." The provisions of section 5294, under which the war- 
rant of rémission in this case was granted, are as follows : 
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" The secretary o£ the treasury may, upon application tlierefor, remit or mit- 
igate any fine or penalty provided for iu laws relating to steam-vessels, or dis- 
continue any prosecution to recover penalties demanded in such laws, except- 
ing the penalty of imprisonment, or of removal from office, upon such terms 
as he in his discrétion shall thinli proper ; and ail rights granted to informers by 
such laws shall be held, subject to the secretary's power of remission, except 
in cases where the elaims of any informer to the share of any penalty shall 
hâve been determined by a court of compétent jurisdiction, prior to the appli- 
cation for the remission of the penalty; and the secretary shall hâve authority 
to ascertain the facts upon ail such applications, in such manner and under 
such régulations as he may deem proper." 

Title 52 of the Eevised Statutes, in which sections 4465 and 4469 
are found, is entitled "Eegulation of Steam-vessels." Those sections 
and section 5294 were originally enacted as part of the act of Feb- 
ruary 28, 1871, entitled "An act to provide for the better security of 
life on board of vessels propelled in whole or in part by steam, and 
for other purposes," (16 St. at Large, 440;) section 4469 being a part 
of section 48 of that act, and section 4469 being a part of section 
49, and 5294 being, in substance, section 64. 

It is contended for the libellant that the warrant of remission is 
void and of no effect, because section 5294 is unconstitutional in that 
it infringes on the pardoning power vested in the président. The 
constitution (article 2, § 2) provides that the président "shall hâve 
power to grant reprieves and pardons for oiïences against the United 
States, except in cases of impeachment." It is contended that this 
power is exclusive, and that congress cannot lawfuUy grant to the 
secretary of the treasury the power conferred on him by section 6294. 

The power of the président to pardon bas always been construed 
to extend to the remission of fines, penalties, and forfeitures accruing 
to the United States for offences against the United States. Op. Attys. 
Gen. 418. 

In U. S. V. Lancaster, 4 "VVash. 64, a vessel had been seized by the 
collecter and libelled for forfeiture for a violation of thé embargo 
laws, and released on a bond for her value. She was condemned as 
forfeited, and a suit was brought by the United States on the bond. 
Afterwards the président remitted to the défendant ail the right 
and interest of the United States in and to said bond, and required 
ail proceedings on the part of the United States to be forthwith dis- 
continued. The question arose in the suit whether the pardon of 
the président affected the rights of the officers of the customs to tbe 
moiety of the forfeiture. It was held that the terms of the pardon 
were such as to remit only the interest of the United States, and not 
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the rights of the offioers. The question as to the power of .the prés- 
ident, by pardon, to defeat the inchoate rights of the officers was not 
passed upon. 

In U S V. Morris, 10 Wheat. 246, it was hèld that the interests of 
officers of the customs in forfeitures were subordinate to the sùthor- 
ity of the secretary of the treasury, under section 1 of the act of 
March 3, 1797, 1 St.at Large, 606, (now section 6292 of the Eevised 
Statutes,) to remit them. In the case of a vessel eondemned as for- 
feited to the United States for a violation of the slave-trade act, the 
président wag advised to remit only the interest of the United States, 
on the grdnnd that his pardon oould not defeat thé vested rights of 
the seizing officer. 4 Op. Attys. Gen. 573. On the question ■whethei' 
the président had the power to pardon offences comtoitted by the 
owners ormasters of steam-vessels in respect to the transportation of 
passengers in violation of certain statutes, he was advised that he 
had sûch power; and the question whether he had authority to remit, 
by pardon, a penalty accruing to individuals, was euggested, but not 
discussed. 6 Op. Attys. Gen. 393. In the case of a vessel arrested 
for violating a statute in regard to the transportation of passengers, 
a remission being applied for to the secretary of ' the treasury, under 
section 1 of the act of March 3, 1797, the question oecurred whether 
the case came within the pardoning power of the président. The 
secretary was advised— 

(1) That the pregident had power to pardon the imprisonment, fines, and 
forfeitures imposed for violating the provisions in regard to space for, and 
ntimber of, passengers, unless, pertiaps, as regarded a forfeiture, tlie right of 
which had duly vested in the custom-house officers, or others, except the 
United States ; (2) that it was doubtf ul whether the président had power to 
remit such forfeiture; (3) that the secretary of the treasury had power to 
remit ail forfeitures of vessels for carrying an excess of passengers ; (4) that 
the président had power to pardon in ail cases of vessels libelled by reason of 
liens on them for penalties imposed by the statute; (5) that the secretary of 
the treasury had the concurrent power to remit in the last-named cases, but 
any doubt could be cured by the authority of the président, as no interest but 
that of the United States was affected; (6) that, as the act of 1797 aïïorded 
the means of judicial investigation as to the question of rémission, it was 
more eonvenient in the cases of seizures, and prosecutions instituted by offi- 
cers of the customs, to dispose of that class of seizures in that way, than to 
refer them to the unaided discrétion of the président. Id. 488. 

In U. S. V. Harris, 1 Abb. (U. S.) 110, a person was convicted 
and fined for violating the internai revenue law. Afterwards the 
court adjudged that H. was the informer, and that one-half of the 
fine should be for his use and the remainder for the use of the United 
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States. Afterwards, the président, by a pardon, remitted to tlie de- 
fendant the payment of two-thirds of the fine. One-third of tiie fine, 
with interest, was paid into court. The informer claimed, and was 
allowed, ,by the court therefrom the whole of the sum adjudged to 
him, on the ground that the président had no right to remit any of 
the part of the fine so adjudged to the informer, and that he was en- 
titled to the whole of such part as if there had been no remission. 
The conviction was under a statute — act of June 30, 1864, § 41, (13 
St. at Large, 239) — which provided that ail suits for fines under it 
should be in the name of the United States. The court remarkei 
that wbere the prosecution was wholly in the name of the United 
States it saw nothing in any of the authorities which denied to the 
président the power, by pardon, to remit the interest of an informer 
before judgment. 

The view urged by the libellant is that the power of the président 
to pardon is exclusive; that no part of it can be exercised by any 
one else without infringing on the power of the président; that if the 
secretary of the treasury can pardon without the president's concur- 
rence, he may grant pardons which the président would refuse ; that 
if eongress can authorize the secretary to grant pardons, it can itself 
grant them, and prescribe the terms and conditions under which they 
shall be granted ; and that if it can authorize the secretary to remit 
penalties incurred under the statute in question it can authorize him, 
or any one else, to remit the panishment of any offence, and can so 
legislate that after the président bas refused to grant a pardon it can 
still be granted under authority conferred by eongress. In support 
of this view, the case of Ex parte Garland, i Wall. 333, is cited, aa 
holding that the power of the président to pardon is unlimited, ex- 
tending to every offence known to the law, and not subject to législa- 
tive control, and that eongress can neither remit the effect of such 
pardon nor exclude from its exercise any class of ofïenders. The case 
of U. S. V. Klein, 13 Wall. 128, is also referred to, as holding that 
eongress cannot impair the effect of a pardon, because that would be 
to infringe the constitutional power of the président. 

There is not, in this case, any question raised as to the effect of a 
pardon which has been granted by the président, as there was in 
Ex parte Garland and in U. S. \. Klein. The question is not as to 
any restriction of the pardoning power of the président. It is not 
claimed that the secretary alone eould remit this forfaiture, and that 
the président could not. The praetice of the government, as is seen 
from the citations, has been to regard the power of the secretary 
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to remit penalties and forfeitures, of the character of those in the 
présent case, as a valid power, in concurrence witb the power ot tble 
président to pardon in the same cases, The existence of the power 
in the secretary is not regarded as interfering with the pardoning 
power of the président. The décision in U. S. v. Morris, 10 Wheat. 
246, that the secretary's remission of the entire forfeiture — the ves- 
sel having been seized as forfeited to the United States, àind prosé- 
cuted in the name of the United States, and condemneà^ — ha'd the 
efîect to extinguish the interest of the officers ai the eustoins in the 
property, necessarily recognized the fact that the power of the secre- 
tary to remit was a valid power, and did not infringe on the pardon- 
ing power of the président. A power in the secretary tô i-eiùit 
penalties and forfeitures bas existed by statute since 1790, and bas 
never been regarded as invàlid becàuse of the existence of the power 
in the président to remit, by pardon, the same penalties and forfeit- 
ures. Even assuming, then, that the président could dischiarge, by 
pardon, the interest of the libellant in the forfeiture of this Vessel, it 
does not seem that the secretary could not be lawfuliy authorized to 
discharge it. 

But it may well be doubted whether the president's power of par- 
don extends to taking away the interest given by the statute to the 
libellant. If so, then there is no power of pardon to be interfered 
with by the remission of the secretary. The statute gives nothing 
to the United States. It does not authorize any prosecution by the 
United States by indietment or civil suit. It imposes a penalty, 
which is made a lien on the vessel, for doing what it déclares it shall 
not be lawf ul to do ; but the penalty is declared to be a pecuniary 
liability, not to the United States, but to any one who wiU sué for it. 
It is wholly to such person. While the unlawful act which gives rise 
to the suit, if to be called an ofifence, is one denounced by a statute 
of the United States, yet it may well be doubted whether it is an 
offence against the United States, in the sensé of the constitution ; 
and, still more, whether, if the United States could sue for the 
penalty which is given to "any person suing for the same," there is 
any offence against the United States which can be pardoned by the 
président beyond what is involved in such right of thé United States 
to sue. The power, however, of the président to pardon has never 
been construed to extend to taking away such rights as the stat- 
ute in this case vests in the libellant, where they hâve been asserted 
by a suit brought by an informer in bis own name, and whefe they 
belong wholly to him, and the United States bave no share in the 
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penalty. The case of U. S. v. Harris, sitpra, refers to tlie power pf 
the président over the w^iole case, before judgnjent, as existing only 
where the prosecution is wholly in the name lOf the United States. 

ïhere is, therefore, nothing in the existence of the pardoning power 
which affects the présent case. This being so, there can be no 
doubt that congress, which created the penalty, could provide any 
method of remitting it. 

The next question is as to the construction of section 5294. It is 
contended, for the libellant, that; that section does not give to the sec- 
retary power to remit a penalty after a suit has been brought by a 
private person to reçover it. The matter is a very plain one. The 
power extends to "any firve or penalty ;" that is, to ail fines and penal- 
ties. It ihcludes those given to individuals as well as those given to 
the United States, frobably, beeause of a doubt whether the pardon- 
ing power of the président could r^ach ail cases, and because cases 
proper for remission wpuld arise, the power of remission was confided 
to the secretary to be exercised on an ascertainment of facts, with 
the restrictions, bowever, that the power should not extend to remit- 
ting the penalty of imprisonment or of removal from office, or to 
afifecting the rights-of informers after they had been judicially deter- 
mined before the application for remission. 

It is contended that the power to remit is restricted by the statute, 
after suit, to cases where the suit is by the United States and under 
the control of its offioers. It is also contended that the power given 
to remit applies only to cases before suit is brought, and that the 
power to discontinue prosecutions is limited to prosecutions brought 
by the, United States. Thèse views do not seem well founded. The 
statute covers the remission of "any" fine or penalty, and although, 
under the words "discontinue any prosecution," the secretary should 
be held to be restricted to discontinuing prosecutions in the name of 
the United States, yet he may remit any penalty. 

The limitation of the power of discontinuing prosecutions does not 
restrict the power of remission. A prosecution may be diseontinued 
without remitting the penalty, and there may be reasons for doing 
so; but no reason is perceived why the power to "discontinue any 
prosecution" does not includea suit like the présent. Thereis noth- 
ing in section 5294 to suggest that the power of remission or of dis- 
continuance was not intended to be as broad as the imposition of 
penalties, except as to the particular matters specially excepted. 

It is argued that the libellant is not an informer, within section 
5294, because he is not a person on whose information the United 
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States bring suit. But this is too restricted a meaning of the word. 
When the section speaks of "rights granted to informers by such 
laws" it means rights granted to individuals, and net to the United 
States. The libellant is none the less an informer because he sues 
in bis own narae, and is entitled to the whole penalty. The object 
of the statute was to provide in favor of the party incurring the pen- 
alty a mode of mitigating it, and the mischief sought to be remedied 
was the same whoever was to receive the penalty. In section 976 the 
person to whom the whole of a penalty in a pénal statute is directed 
to accrue, and who sues for it in his own name, is called an "ii - 
former." The suggestion that in section 5294 only a person who is 
entitled to part of a penalty is an informer is too narrow a view. If 
a person bas the whole of a penalty he bas ail its shares, and his 
claims are fairly included within the words "the claims of any in- 
former to the share of any penalty." A person may be an informer 
without being a "plaintiff on a pénal statute," in the sensé of section 
975 ; but a "plaintiflf on a pénal statute," such as the libellant is, is 
an informer within section 5294. 

The fact that by section 41 of the act of August 30, 1852, (10 St. 
ai Large, 75) in regard to steam-vessela, ail the penalties imposed 
by it were given to any pëtson who would sue for tbem, and that no 
ppwer of remission of penalties was given by that act, bas no tend- 
ency to show that under the act of 1871 ail penalties;. éomeof which 
are to go wholly to the informer and ^ome partly to the infohner and 
partly to the United States, are not within the powér of rémission 
given to the secretary. 

The warrant of remission must be held to be a complète discharge 
of the penalties and the passage money ïued ior in this case, and 
there must be a decree dismissing the libel and directing the clerk of 
this court to pay out to the proctor for the libellant his portion of the 
taxed costs of the. libellant in the district court, on dëposit herein, 
and to distribute the remainder thereof among the officers of the dis- 
trict court entitled thereto, and ordering that the libellant pay to the 
claimant its costs in this court, to be taxed. 

See 5 FED. Eep. 133. 
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Thu Maggie Moobe. 

(Circuit Court, D. Mwryland. May 28, 1881.) 

1. Charter- Partt—Safe Port. 

The owner of a veasel chartered her to carry a cargo of grain from Baltimore 
to a safeport on the continent between Bordeaux and Hamburg, or as near thereto 
as she could al ways float with saf ety ; order to be given on signing blll of lading ; 
charterer's liabillty to cease as soon as the cargo was shipped, but vessel to hâve 
a lien on the cargo for ail f reight, dead freight, and demurrage. When cargo 
had been put aboard, the master, without objection to the port, executed bills 
of lading for delivery of the cargo to charterers or their assigns at Calaù, 
France. The vessel was delayed in getting into the port of Calais by want of 
water on the bar at the mouth of the harbor, and also suiîered delay in dis- 
charging because the dock wasr out of repair and could not admit her, and the 
owner in this libel in personam sued the charterers for damages for ordering 
the vessel to an unsafe port. Hdd, that Calais being a well-linown commercial 
portj the master, by signing the bills of lading in which Calais was named, and 
agreéing to deliver the cargo there, had accepted that port as a safe one, and 
thereby bound his owner ; that the risk of the ignoratice of the master, or his 
incompétency to décide whether or not it was a safe port for the vessel, was to 
be borne by the owner and not by the charterer. Held, also, that tjie master, 
having accepted the port as a safe one, was bound to tender the cargo as near 
thereto as the vessel could get and float with safety, and that for demurrage 
and expenses thereafter the consignée of the bill of lading would be liable, and 
not the charterer, under the limitation of liability contained in the charter- 
party. 

Appeal in Admiralty. 

Sébastian Brown, for libellant. 

MarshaU d Fisher, for respondents. 

Waite, Chief Justice. Andrew K, Moore, the appellani and libel- 
lant, was the owner of the bark Maggie Moore, and on the twenty- 
fifth of August, 1879, through agents at Baltimore, he ehartered his 
vessel to Milmine, Bodman <fe Co., the appellees and respondents, to 
take a cargo of wheat or Indian corn "from the port of Baltimore, 
Mdi, to a safe port on the continent between Bordeaux and Ham- 
burg, both included ; orders to be given on signing bills of lading ; 
one port only to be used, or as near thereunto as she can always 
float with safety." Twenty-seven running days were given for load- 
ing and discharging; and for détention beyond that, by default of 
the chai'terers or their agent, demurrage at the rate of £18 per day, 
day by day, was to be paid. The charter-party also contained the 
foUowing : 

" The cargo or cargoes to be received and delivered alongside of the vessel, 
vvhere she can load and discharge always afloat, witliin reach of her tackles. 
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Lighterage, if any, tobeat the expense and risk ofthe cargo. Jhe cbarterers' 
liability to eease as soon as the cargo is shipped, but the vessel to bave a lien 
on the cargo for ail freight, dead freight, and demurrage." 

The vessel was loaded under the charter, and on the twenty-fourth 
of October her master, without objection, executed bills of ladingfor 
the delivery of the cargo to the charterers or their assigna at the port 
of Calais, France, a commercial port on the continent between Bor- 
deaux and Hamburg. The master was at the time personally unac- 
quainted with the exact character of the port, having never been 
there. The harbor is somewhat difficult of acoess, owing to a bar at 
the mouth, which vessels requiring the water the Moore did when 
loaded can only pass at spring-tide. The dock in the harbor, within 
which, when in repair, vessels : that could get over the bar wpuld 
always remain afloat, had been for 18 months so much, ont pf repair 
as not to be at ail stages of the tide sufficient for that purpose. Except 
in this dock vessels like the Moore could not float in the harbor more 
than two or three hours duringeaoh tide. 

The Moore, with her cargo on board, arrived within seven miles ,of 
Calais on the twenty-second of November. Her m^gtor was there 
informed by the pilot that on account of the tidep it would be impos- 
sible to get her into the harbor for eight days. She was then tak^n 
to the downs, 21 miles from Calais, where she la^y at 9,nchor until the 
thirtieth of November. In the mean tim^ her ^ent in Londcai was 
in communication with a broker in Calais to fiad out when she-could 
be got in. On the 30th, without waiting to hear further> her mas;ter 
engagea a tug and was about making another attempt to , take the 
vessel over the bar, when he was told that a baik was aground in the 
mouth of the port and nothing could get in or out. He then went 
ashore and protested against the place to which the vessel had been 
sent under the charter. In hoisting an anchor at the downs 8G,.g,s to 
change the anchorage ground the windlass of the vessel was broken. 
In this and other ways she was detained, so that she could not take 
advantage of the tides and get over the bar at Calais until December 
15th. She then got into the harbor, but was unable to pass over the 
sill at the gâte of the dock with the water she was drawing. Notice 
was then for the first time given the consignées of the cargo of her 
readiness to discharge, and on the I7th she began unloading at the 
tidal quay outside the dock. After enough of the cargo had been 
taken out to enable her to pass the gâtes of the dock it was found 
she could not get a.berth inside at which she could unload for some 
days, and an arrangement was made with the consignées by which 
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tBë' delivery was to be completed outside. TJnder this arrangement 
the iinloading was finished on the fifth of Januàry. 

This suit was begun against the charterers in personam to recover 
Buch damages as the vessel sustained by her détention over and 
above what ^as covered by the provisions in the charter-party for 
dénmrrage, on the ground that Calais was not a safe port. There is 
no allégation in the libel of any spécifie damage to the vessel from 
gtonnding while in the harbor, and no injury to the vessel while she 
was detained is shown except the breaking of the windlass in getting 
up the anchor at the Downs. Upon thèse facts, which are nndis- 
putëd, the district court dismissed the libel, and from that decrée 
this appeal was taken. 

The question -which, as I think, lies at thé foundation of the case 
is not whëther Calais was a safe port, or whether if objection had 
beén made at the time the vessel could bave been required to go 
thére under her charter, but whether, having gone without objection, 
the charterers are liable to the ownér, under the provisions of this 
eharter-party, for her détention while waiting to get over the bar and 
înto^the hàrbôr. The charter-party did not fix definitely the port to 
-^hich the vessel was to go. That wae to be settled when the bills of 
lâdiiig were signed: Thè liability of the charterers, as charterers, 
wàs to cease when 'Ibis cargo was shipped. Shipment is compléta 
when the cargo is (Mi board arid bills of lading delivered. The vessel 
oôuld not be requifed to go to a port which was not, in law, safe. 
From this it ôeems *<ï me clear that, so far as the charterers' liability 
is conoérned, the owner is limited, in respect to his objections to the 
port, to the time when he signs the bills of lading. If he accepts the 
port and gives bills -of lading agreeing to delivér aecordingly, he 
reliéves the charterei?s from the liability under the charter on account 
■ of the port to whioh his vessel is to be sent, and transfers his claims 
for compensation from them to -the cargo. Should he refuse to sign 
bills of lading for thé designated port, the question would be at once 
■presented between him and the charterers whether the port was a 
safe one. If it was, he would be liable to the charterers for a breaeh 
of his contraet. If it was not, and the charterers refused to load for 
■^another port, they would be liable to him. If he accepts the port, as 
the bills of lading are to be construed in connection with the eharter- 
party, his vessel would be bound to go only so near the port as she 
could always float with safety, and the consignées of the cargo could 
be required to aceept a delivery of the cargo there.'. Demurrage would 
begin on the arrivai of the vessel at that place aud an offer to deliver 
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there. If the consignée refused to receive the delivery at that place, 
he would be chargeable with the extra expansé incurred by the vessel 
on that account. ,Such I understand to be the effect of the cases. 
Capper v. Wallace, L. E. 5 Q. B. 163 ; and The Alhambra, in the court 
of appeal,, London, decided on the twenty-flfth of March last, a news- 
paper report of which bas been fumished me. By signing the bills 
of lading the owner, through the master, agreed with the charterers 
that Calais was a port tô which the vessel might be sent under the 
charter. His compensation, after that, was confined to sudh as he 
was entitled to upon the delivery of the cargo whicîi he thus conceded 
the charterers had rightfully shipped. 

It is contended, howèver, that, as the master w'as ignorant of the 
exact character of the port to which the shipment was made, the 
owner is not bound by his acceptance. The master was the agent of 
the owner to receive the shipments under the charter and sign the 
bills of lading. He çould not alter the terms of the charter-pàrty, but 
he was the représentative of the owner in performing what it had 
been agreed shoûld be done. If the owner would hâve been boùnd if 
he had personally accepted Calais as a safe port under the charter, 
he is bound by what has been done bythe master; The m^stei: c^îild 
not change the charter-party and agrée, in express terms, to go to an 
unsafe port ; but when a shipment was tendered him under the char- 
ter, for delivery at a well-known commercial port like Calais, to 
which vessels were accustomed to go, it was his duty to décide for the 
owner whether to sign the bills of lading or not. If he refused to 
accept the shipment and carry under the charter, his refusai wa^ a 
breach of the contract, and bound the owner for darnages in case the 
designated port was in fact a safe one. So, in my opinion, if ia^ 
accepted, he bound the owner to deliver as the çhàrter required. ,It 
was the duty of the owner to décide when the- shipment was made 
whether it should be accepted under the charter. He deputed the 
master to perform that duty. The master decided to accept. ; That 
décision bound him. The risk of the incompetenoy pf the.masteÇjWas 
on the owner and not the charterers. 

I am entirely satisfied that the court below was right, and a decree 
may be prepared dismissing;thé libel. 



624 federal befobteb. 

The Lizzib W. Vieden. 

(Cirmit Court, E. D. New York. June 28, 1881.) 

1. Chartee-Paety. 

The cargo in question was shipped under a charter-party, whereby the mas- 
ter engaged that in and during the voyage the vessel should be " well fitted," 
and " that he would take and receive on board ail such lawful goods and mer- 
chandise" as the other party to the contract should think fit to ship. The cargo 
shippedwas almonds in the shell, in sacks ; out of the shell, in bags. The vessel 
on her outward trip had carried a cargo of petroleum, in barrels. Nothing was 
said in th'e charter-party about petroleum, but bôth parties knew when they 
signed the charter-party, before the outward voyage began, that she was loaded 
with such cargo. , On the outward voyage petroleum leaked out f rom barrels in 
the hold and from barrels in the between-decks. The flavor and odor of petro- 
leum weré imparted to the almonds while they were in the vessel. The damage 
might hâve arisen from storing the almonds in contact with parts of the ve&sel 
containing petroleum, or with dunnage having petroleum in it or on it ; or from 
the drip of the sweat of the hold, carrying the odor and flavor of petroleum 
with it. Hdd: (IJ This damage did not arise from a péril of the sea; (2) the 
comtract was to provide a vessel fit to carry such a cargo as was actually car- 
ried, and the vessel provided was one unflt for this purpose. 

In Admiralty. 

Béehe, Wilcox é Hobbs, for libellants, 

Benedict, Taft é Benedict, for claimants. 

Blatchfobd, C. J. The cargo in question was shipped under a 
charter-party of the vessel to the libellants, whereby the master 
engaged that in and during the voyage the vessel should be "well 
fitted" "with everyrequisite" "for such a voyage," and that "he would 
take and receive on board the said vessel, during the aforesaid voy- 
age, ail such lawful goods and merchandise" as the libellants might 
think proper to ship. The charter was for a gross sum, and the libel- 
lants engaged to furnish "a fuU cargo of marchandise, or sufficient 
for ballast." The cargo shipped was almonds in the shell, in sacks; 
almonds out of the shell, in bags; filberts in sacks; capers in vin- 
ec;ar, in barrels ; red wine in barrels ; and sait in bulk. The charter- 
party provided that the master should sign bills of lading wifchout 
préjudice to the charter-party. Three bills of lading were signed by 
the master for said cargo, each for a part of it. Bill No. 1 states 
that the master has received the goods on board the vessel "in good 
condition," and the master promises to deliver the goods "in the 
same condition," "and so to accomplish it" he binds the vessel "aecord- 
ing to custom and the laws of commerce." Bills Nos. 2 and 3 state 
that the goods are shipped "in good order and well conditioned," and 
that they are "to be delivered in the like good order and well condi- 
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tioned." Bill No. 2 says that ail dangers of the seas and navigation, 
"of whatever nature and kind Boever," are exeepted. Bill No. 3 Bays 
"the dangers of the seas only exeepted." 

The decree appealed from allowed to the libellants $1,512.22, and 
interest, for "the damages by them snstained by reason of the im- 
prégnation, during the voyage mentioned in the libel, of the almcnds 
in said libel mentioned with the flavor and odor of petroleum." For 
sùch damage to 16,321 pounds of almonds ont of the shell, in bagsV 
three and one-half cents per pound were allowed, being $('571.23 ; 
thèse being in bill of lading No. 3. For such damage to almonds iù 
the shell, in bags and half bags, one and one-half cents per pound 
were allowed on 34,750 pounds, being $521.25; and one cent per 
pound on 20,474 pounds, being $204.74,— in ail, $725.99 ; this being 
callèd the Nordlinger lot, and being in bills of lading Nos. 1 and 2. 
For Buch damage to almonds in the shell, in more or less of 750 bags, 
$215 was allowed; this being called the Dean & Hybeyer lot, and 
being in bill of lading No. 1. 

The flavor and odor of petroleum were imparted to the almonds 
while they were in the vessel during the voyage covered by the char- 
ter-party and the bills of lading. The vessel, on her outward trip 
from the United States next preceding this voyage home, had car- 
ried a cargo of petroleum in barrels. Nothing was said in the char- 
ter-party about petroleum, but the libellants knew when they signed 
the charter-party at New York, before the outward voyage began, that 
the vessel was loading with a cargo of petroleum. So did the mas- 
ter, who signed the charter-party on the other part, and was part 
owner of the vessel. On the outwaid voyage, petroleum leaked out 
from barrels in the hold, and from barrels in the between-decks. 
There was no petroleum carried in the homeward cargo. The dam- 
age arose, therefore, from petroleum left in the vessel after the out- 
ward cargo had been unladen. It could hâve arisen from storing the 
almonds in contact with parts of the vessel containing petroleum, or 
with dunnage liaving petroleum in it or on it, or from the drip of the 
sweat of the hold, carrying the odor and flavor of petroleum, — the 
petroleum being in the wood forming the vessel, and the vapor of the 
petroleum being set free therefrom by the beat of the hold, and im- 
pregnating such sweat, — or from the setting free of such vapor by such 
beat, and the contact of such vapor with the almonds, or in two or 
more or ail such ways. The effect of the contract between the par- 
ties was to except damage from périls of the sea. The question in 
v.8.no.8— 40 
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whether this damage was a péril of the sea. The burden in this 
case is on the owner of the vessel to establish the existence of facta 
to make ont the exception. If the cause of the damage is shown to 
be an ordinary risk of navigation, after the exercise on the part of 
those in charge of the vessel of ail reasonable précautions to prevent 
the injury, the négligence of the vessel is not made out, otherwise it is. 

It is contended for the claimants that none of the almonds were 
damaged by coming in contact with any portions of the vessel which 
had been stained with petroleum ; that during the voyage there waa 
formed, by reason of the changes of température, a large quantity oi 
steam and sweat in the hold of the vessel, which, settling on the 
beams, dropped on the bags of almonds, and thus damaged the 
almonds, because the beat of the hold caused the fumes and vapor 
of petroleum to exude from the wood forming the vessel, and they 
impregnated such steam and sweat, and thus the odor of petroleum 
■vras conveyed to the almonds ; that those in charge of the vessel had, 
after unloading the cargo of petroleum, used proper care to cleanse 
the vessel from ail petroleum which had got upon the wood forming 
the vessel before they received the almonds on board, so that the 
vessel, at the time the almonds were taken on board, was in a proper 
condition to receive them; that the damage from such steam and 
sweat, and thus from such imprégnation of the almonds with the 
odor of petroleum, was a damage from a péril of the sea; and that 
as the libellants, before they put the cargo on board, knew that the 
vessel had just had on board a cargo of petroleum, the vessel is not 
liable for any damage which the almonds received from fumes or odor 
of petroleum resulting from beat of the hold during the voyage. 

The district court did not détermine by what method the taste and 
odor of petroleum were conveyed to the almonds, because it held 
that the liability of the vessel was the same whether petroleum in a 
fluid state or wOod saturated with petroleum came in contact with the 
goods, or whether the vapor of petroleum, produced by the beat of 
«ïhe hold, caused the damage, either by tainting the sweat of the hold 
or by tainting the cargo directly. No allowance was made by the 
district court for damage by the steam or sweat of the hold, aside 
from petroleum damage, or for any injury by steam or sweat which 
did not convey petroleum. Allowance was made for only one kind 
of damage : that was petroleum damage, however conveyed, as long 
as it proceeded from the ship. Whether the steam and sweat result- 
ing from beat or otherwise, and neeessary incidents of a voyage at 
,sea. existed or not, it is not a neeessary incident of such steam or 
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Bweat that it should be impregnated with petroleum. The beat may 
exist, and the steam and sweat may exist, and ail be necessary ac- 
companiments of the voyage; but if they are allowed to be vehicles 
of petroleum damage, the faet that the taste and odor of petroleum 
be conveyed by them does not make the damage therefrom a péril of 
the sea. The staining of the almonds by steam and sweat, or by sea 
water, was not allowed for. 

It is contended for the claimants that the vessel is not liable, un- 
der the circumstances of this case, for the damage resulting from the 
fumes and odor of petroleum ; that it is shown that the vessel was 
properly cleansed af ter discharging her cargo of petroleum ; that ail 
the petroleum there was left in the vessel was in the wood forming 
the vessel, and could not hâve been removed without destroying the 
vessel entirely ; that after a vessel which bas carried petroleum has 
been as thoroughly cleansed by external cleansing as possible, beat 
will bring out of the wood the fumes of petroleum which will taint the 
Bweat of the hold; that petroleum being a lawful cargo, a vessel 
which has carried it is not liable for the resuit if her hold beats up, 
and if the fumes of petroleum evolved thereby cause damage to cargo, 
and that if the shipper of such cargo knows that the vessel has car- 
ried petroleum, he takes the risk of such damage on himself . 

In answer to any tbeoretical évidence in this case, that cargo like 
this must be damaged if carried in a vessel which bas previously bad 
in her a cargo of petroleum which has leaked, provided there is beat 
and sweat in the hold, there is the practical évidence that vessels 
carrying petroleum out do bring home, without damage, eargoes of 
almonds. The risk is not on the shipper. If the petroleum leaks 
out, and if the wood forming the vessel will absorb it, then, as beat 
and sweat in the hold are necessary incidents of a sea voyage, the 
ship-owner must protect himself, by proper provisions, if he does not 
wish to be liable for damage caused by the libération of the fumes of 
petroleum by the beat of the hold, His contract, in this case, was to 
provide a vessel fit to carry this cargo. She was not fit. The ship- 
per took no risk but the périls of the sea, and the damage in that 
case Was not a péril of the sea. I see no reason for disturbing the 
décision below as to the amount of damages. The ruling in The 
Eroe, 17 Blatehf. 16, on the subject of a rebate of duties, must be 
adhered to until it is reversed by superior authority. 

There must be a decree for the libellants for $1,512.22, with inter- 
est f rojn the date of filing the libel, and for. their costs in the district 
court, taxed at $329.0G, and for their costs in this court, to be taxed. 
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The Boston.* 
(Œrcuit Court, W. D. Pennaylvanîa. 1881.) 

1. Phebostal Judgmbnts — Peocebdings in Rem— Vendobs and Vbndhbs — 

Liens. 

A verdict and judgment against tlie owners of a vessel in a suit to charge 
them personally witli fhe penalties incurred, under section 4465 of the Revised 
Statutes, for caming a greater number of passengers tlian was stated in the 
certificate of inspe t on, is not conclusive aga nst their vendees in a subséquent 
suit in rem in admirai y to enforce ai^ainst the vessel the lien of the penalties, 
under section 4469. 

2. Bamb— Parties and Pb vies. 

The title to the vesse' not being involved in the former suit, nor any question 
of lien, héld, tha the new owners were not privies to the suit against their 
vendors, and they migh show in the suit in rem that the number of passengers 
illegally carried wns less than the jury found in the first suit. 

In Admirai ty. Sur libel, answer, and proofs. 

AcHESON, D. J. In overruling the motion to dismisa the libel, the 
court disposed of ail the questions in this case save one, viz. : Are the 
présent owners of t':e Boston eoncluded by the verdict and judgment 
in the former suit brought by this libellant against the then owners 
of the vessel personally to charge them with the penalties incurred, 
under section 4465 of the Eevised Statutes, for carrying a greater 
number of passengers than was stated in the certificate of inspection ? 
The libellant contends that the défendants are so eoncluded, although 
they did not become purchasers of the boat until after the penalties 
were incurred. But the libellant did not stand upon the record of 
the former action, but went into original évidence to show the viola- 
tion of the statute. From this évidence it now very clearly appears 
that the number of passengers unlawfully carried was 130 only, and 
not 170, as the jury found in the former trial. By the libellant's own 
proofs, therefore, it is plain that the verdict was excessive to the extent 
of $404. Nevertheless, he claims a decree upon the basis of erroneous 
verdict and the judgment entered thereon. Must such injustice 
reeeive judicial sanction? Shall the libellant hâve a decree against 
his own proofs? 

Upon what prineiple are the défendants eoncluded by the former 
suit? It was not a proceeding in rem against the vessel, but & Per- 
sonal action against the then défendants for penalties personally 
incurred by them. To that suit it is certain the présent défendants 
were not parties. Were they privies, so as to be bound by the resuit ? 
I am of opinion that they were not. They were not personally liable 

* Vide 3 Tbd. Rbp. 807. 
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for the penalties sued for. It is true, between the former owners of 
the Boston and thèse défendants (who are their vendees) there is pri- 
ority of title. But the title to the vessel was not involved in the 
former suit ; nor did that suit involve any question of lien. Neither 
did the judgment therein obtained become a lien on the Boston. At 
the date of that judgment the title to the vessel was in the présent 
défendants ; and this suit is not to enforce that judgment. It is an 
original suit in rem in admiralty to enforce the lien created by section 
4469 of the Eevised Statutes, which makes said penalties a lien upon 
the vessels. And now for the first time the présent owners hâve an 
opportunity to be heard in answer to the claim. Very 8trang^ would 
it be, therefore, were they shut off from ail defence by a proceeding to 
which they were not parties. 

After judgment against the mortgagor in a suit to which the terre- 
tenant was not a party, the latter, in an ejectment brought against 
him by the shérifs vendee, can prove that the debt was paid. Mather 
V. Clark, 1 Watts, 491. And the same principle was held in Gom.y. 
Duncan, 8 Pa. St. 93, which was a scire fadas upon a recognizance. 
At best this is a hard case upon thèse défendants. But to compel 
them to pay $404 in excess of the penalties which the vessel actually 
incurred would be shocking iii justice which no court would tolerate 
unless constrained by some unbending rule of law. Happily no Sound 
principle is violated by deciding the cause upon its merits as now 
disclosed by the proofs. 

Let a decree be drawn in favor o4 the libellants for $1,313, with 

COBtS. 



The Fabnley.* 
(Circuit Court, D. Maryland. June 16, 1881.) 

1. COLMSION BBTWBBN STBAMEK AND SaILING VeSSBL. 

The sailing vesael claimed tUat she altercd her course in extremis, and to 
ease the blow. Held, upon the facts as found by the court, that the sailing 
vessel unjustitiably altered her course, and contributed to bring about the col- 
hsion ; that if she altered her course at ail she should hâve so acted as to aid 
the steamer in avoiding the collision. Held, that the steamer was also in fault, 
■when she had plenty of sea-room, in passing the sailing vessel in the night- 
time so close as to allow a collision to resuit from a miacalculation of those in 
charge of the sailing vessel. IIM, that the damages must be equally divided. 

Appeal in Admiralty. 
*Sce 1 FED. llEP. 631. 
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FAOTS FOUND BY THÉ CÛU^T. 

(1) A collision occured in the Ohesapeake bay about 7:30 in the evening of 
the eightla of September, 1879, between tUe American scliooner A. li. Weeks, 
in charge of an American master, bound from Baltimore to Boston, and tlie 
British steamer Farnly, in charge of a licensed bay pilot, on her way, in a par- 
tially disabled condition, to Baltimore for repairs. The sun set that evening 
at about 6:20, and the moon was just approaehing its laat quarter. ïlie night 
was clear. The wind was north-westerly, and blowing about a seven-knot 
breeze. 

(2) From the place of collision Sharp's island light bore about S. E., and was 
from three to four miles distant. ' 

(3) According to thè saifing directions given on the officiai coast charts, 
vessels going up the bay take a N. by W. | W. course until they reach a point 
from which Sharp's island light bears E., four and one-quarter miles distant, 
thence N. J E. a little less than ten miles, and thence jST. by E. | E. Going 
down, of course, they take the opposite direction. The collision occurred, as 
near as can be ascertained, from two to three miles above the point for change 
of course from N. by "W. | W. to N. J E. 

(4) The schooner was making about seven miles an hour, and was kble to 
take any course she chose. 

(5) The steamer was going up against the wind, using only one boiler, as 
the other was disabled. She was making only about four miles an hour, but 
was under complète control. She had left Baltimore the morning before, 
bound for Antwerp, Belgium, with a cargo of 93,000 bushels of grain, but on 
her arrivai near the Wolf Trap light it waa discovered that her port boiler was 
in such a leaky condition as to make it unsafe to go to sea without repairs. 
At 6:30 in the morning of the 8th she put backto Baltimore, using only 
the starboard boiler. She had beeij ail day gettimg from about three mile» 
above Wolf Trap to the place where the collision occurred. 

(6) The schooner had on deek from 6 o'clock until the tirae of the collision 
her master, who had commanded her most of the time since she was built, in 
1873, and who had been a master mariner for about 12 yeare ; her second mate, 
an able seaman, and an inexperienced boy. The master was in command, and 
the seaman standing at the bow as lookout and performing that duty. The 
boy took the wheel when the watch begau, but the second mate was steering 
when the collision occurred. At what précise time he relieved the boy is not 
satisfactorily shown. The boy was manifestly incompétent to perform such 
a service, and so known to be. When the second mate took the wheel the 
boy was sent to shovel over ballast. AU the régulation lights were properly 
set on the schooner and burning. 

(7) The steamer had the pilot on the bridge, the mate on the skeleton 
bridge, a lookout at the bow standing on the forecastle, a quartermaster at 
the wheel, and a sufficient number of men on deck standing their watch. The 
bridge is from six to eight feet above the deck, and the skeleton bridge about 
the same distance above that. The steamer vras 280 feet long. 

(8) The vessels were seen from each other a considérable time before thi^ 
collision, and when they were from one to two miles apart, at least. When flrst 
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seen they were gailing substantially in opposite directions. Thej' continued 
to approacli each other ead on, or nearly end on, so as to involve risk of col- 
lision, until they were not more than three or four hundred yards apart, when 
the steamer put her wheel to port so that each might pass on the port side 
of the otlier. Almost immediately after this was done her wheel was put 
hard arport, and she fell off her original course six or seven points to the east- 
ward before the collision. Shortly after the steamer began going oS under 
her port wheel, and witliout any sufflcient cause or excuse for so doing the 
schooner put her wheel to starboard, under the efîect of which she also fell 
ofE to the eastward. If her wheel had been ported instead of starboarded the 
vessels would not hâve corne together. 

(9) In the collision the schooner struck the steamer on the port side, near 
the end of the bridge, and but little forward of midships. The cutwater of 
the schooner was bent over by the blow f rom starboard to port, and her star- 
board bow to a distance 10 feet back from the stem was broken. Her port 
bow was not injiired except at the stem. She fiUed and sank in less than an 
hour, 

CONCLUSIONS OF LAW. 

(1) That the steamer was in fault for attempting to pass too close to the 
schooner, and not taking sufflcient précautions in time to get by in safety. 

(2) That the schooner was in fault for unnecessarily and inexcusably star- 
boarding her helm, and thus bringing on the collision. 

(3) That the damages to the two vessels should be equally divided between 
them. 

(4) That the master of the schooner is entitled to recover against the 
steamer only one-half his loss. 

(5) That the owner of the cargo of the schooner is entitled to a decree 
against the steamer for the full amount of its loss. 

(6) That on payment of the steamer of the decree in favor of the owner of 
the cargo, the steamer will be entitled to crédit for one-half the amount so 
paid on any decree wliich may be rendered against her in favor of the 
schooner. "Waite, Chief Justice. 

Robert H. Smith and Sébastian Brown, for libellants. 

Thomas é Thomas, for respondents, 

Waite, Chief Justice. It would be a useless task to attempt to 
.reconcile the conflioting évidence in this case. There are, however, 
some conceded fa,cts. The steamer was going up and the schooner 
down the bay. The wind was north-west, or perhaps a little north 
of that. The libel allèges it was north-west, and the master and sec- 
ond mate of the schooner say the same. The pilot of the steamer says 
it varied from N. N. W. to N. W. Both vessels were in a condition 
to avail themselves of the most désirable courses up and down the 
bay. They were .where, according to the of&eial chart, that course 
would be N. ^ E. or S. \ W., and about four miles to the west of 
Sharp's islandlight. The schooner had h,er sails off to port. That is 
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where they would be if she was sailing on the course given by the 
chart. The wind was about a seven-knot breeze. The schooner was 
going at the rate of about seven miles an hour and the steamer four. 

Each vessel saw the other a considérable time before the collision, 
and when they were certainly more than a mile apart. The rég- 
ulation lights were properly set and burning on both vessels. Before 
the collision the steamer put her wheel to port, and soon after hard 
a-port. Under the opération of this helm shç fell off to the eastward 
several points. Not long after the steamer began to fall off, the 
schooner put her wheel hard a-starboard, which carried her also off 
to the eastward. In the collision the schooner struck the steamer, 
which was 280 feet long, about midships. The cutwater of the 
schooner was bent by the blow from starboard to port, and her star- 
board bow, to a point 10 feet back from the stem, was so much broken 
that she fiUed and sank in less than au hour. The port bow of the 
schooner was not injured at ail, except, perhaps, directly at the stem. 

So far there is no dispute. The issue between the parties may be 
thus stated: The schooner claims to hâve been sailing for a half 
hour before the collision on a course S. by E. ^ E. Before that 
time her course had been S. by W. ^ W. About a quarter of an 
hour before the collision the lookout of the schooner saw and reported 
the mast-head light of the steamer bearing about one point over the 
starboard bow. Not long afterwards the green light of the steamer 
appeared in the same direction. Thèse lights continued in sight 
without any material change of bearing untii the vessels got within 
three or four hundred yards of each other, when suddenly the 
steamer went off to the eastward, exhibited her red light, and started 
directly across the bow of the schooner. No change was at first 
made in the course of the schooner on this account, but when the 
bow of the steamer came opposite that of the schooner, the wheel of 
the schooner was put hard a-starboard, and she too fell off some- 
what to the eastward before the vessels came together. The change 
of course by the schooner, it is claimed, was because the steamer 
had, by her unskilful movements, made a collision inévitable, and 
such a change was necessary in order to avoid more disastrous con- 
séquences. 

On the part of the steamer it is claimed that she was going up 
the bay on a course N. ^ W., when her pilot on the bridge and look- 
ing through a glass saw the sails of the schooner almost directly ahead 
and some miles away. Not long afterwards the red light of the 
schooner appeared, bearing somewhat less than a point over the port 
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bow. This light, as the vessels approached each otlier, drew slightly 
to port. The pilot, after awhile, thinking it prudent to widen §ome- 
what the distance between the courses of the two vessels and to show 
his red light deoidedly to the schooner, ported her wheel. Almost 
immediately afterwards the schooner seemed to be falling off in the 
same direction. At first both her green and red lights were dis- 
played to the steamer, and then her green alone. As soon as the 
change in the course of the schooner was made, the wheel of the 
steamer was put hard a-port, but the engines were not stopped. 

The difficulty is in relation to thèse claims, The testimony on both 
sides is positive. It was undoubtedly the duty of the steamer to 
keep out of the way of the schooner, but it was equally the duty of the 
schooner not to embarrass her in her efforts to that end by an unnec- 
essary change of course, When two sailing-vessels or two steam- 
vessels are meeting end on, or nearly end on, so as to in volve risk of 
collision, the statutory sailing rules require both to put their helms to 
port, so that each may pass on the port side of the other. Eev. St. § 
4233, rules 16, 19. The suprême court bas said that ships would be 
meeting end on, within the meaning of this rule, when they were 
approaehing each other from opposite directions, or on such parallel 
lines as to involve risk of collision on account of their proximity. 
The Nickols, 7 Wall. 664; The Dexter, 23 Wall. 69. I am satisfied 
from the évidence that, under this rule, thèse vessels were approaeh- 
ing each other nearly end on, This may be fairly inferred from what 
is said by the witnesses on both sides, -when taken in connection with 
the admitted facts. It is not pretended by those on the schooner that 
the steamer was seen at any time more than one point over their 
starboard bow, and she kept that position without any change at ail 
until the vessels were within three or four hundred yards of each 
other, and probably less, according to the statements of the witnesses. 
In that time the vessels together ran more than a mile. So, on the 
steamer, the schooner, when miles away, according to the statements 
of the pilots and others, appeared to be almost directly ahead. When 
her red light was first seen it bore less than a point over the port 
bow, and it at no time opened much, if any, more than a point in that 
direction. According to the testimony from the schooner, the first 
indication of any change of course in the steamer was when the red 
light appeared, and it was but a very short time after that before the 
bow of the steamer came across that of the schooner. Then the 
schooner starboarded her wheel, and the steamer had only time to get 
far enough by to reçoive the blow midships or thereabouts. The tes- 
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timony from the steamer' is that, although her wheeï was put harS 
a-port, and she kept on at her full speed' of four milds an hour, the 
sehooner, by starbdarding, wàs able to oveftake and cbllide with her 
before she could get eut of the way. AU this indicâtes most unmis- 
takably to my mind that, wh'ethèr thé steamer was in fact a httle to 
the east or a little to the wést of the schooner, the lines of the courses 
of the two vesssels were frôm thé beginning in dangerous proximity. 
This conclusion is strengthened by the further fact that the collision 
occurred not very far from the place where the vessels would be likely 
tobe if they had foUowed closely the sailing directions given upon the 
chart, which both véssè'ls were ' perf ectly able to do. The steamer, 
loaded and disa^^Ied as shè was, would be alrûost certain to take the 
most désirable route, which could not but hâve been known to her 
pilot of more than 34 years' expérience, and no reason is given why 
the schooner should not hâve done likewise. 

The statutory rules do not require a steamer, when meeting a sail- 
ing vessei end on, or nearly end on, so as to in volve the risk of col- 
lision, to port her wheel and let the vessels pass port to port, but, 
other thinga being equal, that would be the natural impulse of every 
navigator. Custom bas made that the almost universal rule of the 
road both on land and water in this country. Approaching as the 
vessels were, the schooner ought tô bave looked for a change of course 
on the part of the steamer and to bave been prepared to act in a way 
not to interfère with what she did. While the steamer might rïôt 
décide to pass port to port, it was certainly most probable that she 
would. The wind was on her port bow and would help her in going 
off to the eastward, while it would be a serious obstacle to her getting 
to the westward or port. Under thèse circumstances, to wait any 
appréciable length of time after the red light appeared and then steer 
so as to counteract the known and, as it seems to me, under the circum- 
stances, proper movement of the steamer, was, to my mind, a clear fault. 
I cannot but believe that if instead of starboarding the master of the 
schooner had ported his helm there would bave been no collisiob, 
and I am by no means certain there would hâve been any if he had 
kept his course. 

It is claimed, however, that the helm was not starboarded until 
after the steamer had, by unskilfnl navigation, made the collision 
inévitable, and that it was done to ease the blow. This I cannot 
believe to be true. I hâve been unable to put implicit confidence in 
the unsupported statements of the principal witnesses on either side. 
The testimony of the master of the schooner and the pilot of the 
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steamer is Ml of inconsistencies, and in oiany particulars con- 
tradicted by the admitted facts. It is conceded on the part of the 
schooner that up to within a half hour before the collision she had been 
sailing S. by W. ^ W. That varied only one-quarter of a point from 
the course indicated on the chart until the place was reached -where a 
change should be made to S, J W. If at that place the vessel had 
been put on a S. by E. |- E. course it would hâve taken her over the 
ehoals at the south end of Sharp's island. Had she kept on S. by 
W. J W. until she could clear thèse shoals on a S. by E. J E. course, 
she would hâve been taken far to the westward of the Une the 
steamer would naturally be on in going up. In approaching the 
steamer, under such circumstances, she would see the red light of the 
steamer over her starboard bow and not the green, unless the 
steamer should be going N. by "V^. J- W., or nearly so ; a thing not at 
ail likely, as her true course would be se as to make N. ^ B. As the 
collision, probably, occurred somewhat to the eastward of the course 
indicated on the chart, and which was drawn N. J E. from a point 
4| miles west of Sharp's island light, and the steamer went off but 
little from the course she was originally on, it seems to me clear that 
if the schooner had been for half an hour on a S. by E. course, 
she could not hâve seen the green light of the steamer. Under such 
circumstances the green light of the schooner would hâve been, prob- 
ably, presented to the steamer, but the red of the steamer would hâve 
been presented to the schooner. It is also a noticeable fact that 
although it is said those on the schooner at first saw the green light 
of the steamer alone, and then the red, no one saw both the red and 
green together, although they must hâve been shown at some time if 
the steamer so materially changed her course, as is alleged, when near 
by. Under ail the circumstances I do not think the schooner has 
excused herself from the fault of starboarding her wheel. The 
steamer, moving as she was slowly through the water, must hâve 
occupied considérable time in bringing herself from her course up the 
bay to one almost directly across. When she was going up she was 
heading lengthwise of the bay, and if the schooner had herself ported 
as soon as she saw the red light, it seems to me clear that a less 
variation from her course would hâve been necessary to get her by, 
than was afterwards required to ease the blow by falling off to star- 
board. 

Another circumstance is equally significant : If the wind was N. 
W., as it probably was, and the schooner going S. by E. |- E., the 
wind was within two and a half points of being directly over her 
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Btern. Any considérable change to the east under her starboard 
helm must necessarily cause her to jibe. This, the pilot of the 
steamer says, actually did occur. In jibing she would certainly be 
more unmanageable, and require more attention from the officers 
and crew, than she would if she had ported and attempted to corne 
furthejr up into the wind. Besides this, it is conceded she had on 
deck at the time, standing his watch, an incompétent boy. For 
some time after 6 o'clock he had been steering, When he left the 
wheel is by no means satisfactorily shown. The second mate says 
he himself took the wheel at five minutes past 6, and set the boy to 
shovelling ballast. The boy leaves the impression from his testi- 
mony at Urst that he was not at the wheel at ail, but afterwards he 
said distinctly he had been steering until about half an hour before 
the collision, when the second mate relieved him, and told him to 
shovel over the ballasi. He alSo said if he had nnt been working at 
the ballast he should hâve been steering. From ail the évidence, it 
is clear that, notwithstanding his incompetency, he was accustomed 
to take his trick at the wheel, and I am by no means satisfied that 
he had not been at the wheel up to the time the vessels got into dan- 
gerous proximity. 

Without pursuing this branch of the case further, it is suffieient to 
say I am satisfied, from ail the évidence, that thè starboarding of the 
helm of the schooner contributed directly to the collision, and that it 
was a fault. • It was a wrong move, and no suffieient reason is given 
for making it. Neither do I think the schooner can be excused on 
the ground that it was done in the excitenjent of the moment, and 
when therewas no time for the exercise of deliberate judgment. The 
master saw the steamer going off suddenly to port. He waited an 
appréciable length of time after he saw the red light before doing any- 
thing, and then deliberately did what was exactly wrong. The most 
ordinary prudence would hâve dictated to him, as soon as he saw the 
red light coming diagonally across his bow, as it must hâve done 
according to his own showing, if he altered his course at ail, to port his 
wheel and help the steamer in what she was doing. Any other altér- 
ation in his course at that time was a fault, and entirely inexcusable. 

It only remains to consider whether the steamer was also in fault, 
and I am elearly of the opinion she was. Upon her rested the respon- 
sibility, under the statute, of keeping out of the way of the schooner. 
As bas already been seen, the vessels were approaching each other end 
on, or nearly end on, so as to involve the risk of collision. This con- 
dition of things continued until the order to port the helm of the 
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steamer was given,which, according to the allégations of the answer, 
■was only a few seconds before the order "Hard a-port." 

The averments of the answer in this particular are supported both 
by the mate and the wheelsman. The pilot swears differently, but 
the conceded facts and corroborating cireumstances are ail against 
him. I am satisfied the answer states the truth. The collision, ail 
agrée, occurred a very short time after the order "Hard a-port." At 
most, according to ail the évidence, the vessels did not sail more 
than three or four hundred yards, which, at the combined speed they 
w.ere going, could be traversed in but little if any more than a min- 
ute. That haste was required on the part of the steamer to get out 
of way is apparent from the fact that the order "Hard a-port" fol- 
lowed sharply on that to port. Under thèse cireumstances it seems 
clear to me that the steamer held her course too long without making 
calculations to get by. It is undoubtedly true that if the schooner 
had ported her helm, instead of starboarding, the collision would 
bave been avoided; but that, in my opinion, does not excuse the 
steamer from her original fault in getting so close as to make it pos- 
sible to bring the vessels together in such a way. When there is 
plenty of sea-room, and nothing to prevent, it is wrong for a steamer, 
in passing a sailing vessel at night, to go so near as to permit a col- 
lision in conséquence of a mistake of this character on the part of the 
schooner. It is her duty to give a passing vessel a wide berth when 
it can be done, and to run no risk of errors or miscalculations. 

As both vessels were in fault the damages to the vessels miist, be 
equally divided between the two. As the- master of the schooner 
himself, by his personal conduct, contributed to the loss, his recovery 
against the steamer must be confined to one-half his damages. The 
owner of the cargo is fentitled to a decree against the steamer for the 
fuU amount of its damages, but, upon payment of the amoimt found 
due, the steamer will be entitled to crédit on any decree that may be 
rendered against her and in favor of the schooner for one-half the 
sum so paid. 

An order may be entered referring the cause to a commissioner to 
ascertain and report the amount of damages sustained by the parties 
respectively. 
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CoYNB, Guardian, etc., v. Caples. 

{District Court, D. Oregon. August 25, 1881.) 

1. ExcLusivB Use of Vesskl bt a Part Ownbr. 

A part owner of a vessel is not entitled to her exclusive use without giving 
Becurity to his co-owner. 

2. Profits from Use of Vbssbï,. 

Where a part owner of a veaael employs her on his own account and risk, 
the other part owners are not entitled to a share of the profits arising from 
such employaient. 

3. COMPUIjSORY 8AI/B of VBSSEt,. 

Where the equal part OWners of a vessel cannot agrée concerning her use 
and employaient, a court of admiralty has jurisdiction, upon the application 
of either party, to compel a sale of the same and divide the proceeds between 
the owners ; but, where the disagreement arises between unequal owners, the 
jurisdiction is, though without good reason, doubted and demed. 

In Admiralty. 

C. J. McDougall, for libellant. 

Addison C. Gibbs, for défendant. 

Deady, D. J. The libellant J. P. Coyne bringa this suit for him- 
self and his ward, George T. Coyne, to procure a sale of the steam- 
boat Gazelle, and a division of the proceeds between himself and his 
equal part owner, Hezekiah Caples. 

The testimony concerning the circumstances or agreement under 
which Caples came into possession of the vessel is conflicting, but the 
facts appear to be as follows : 

In December, 1880, aud for some time previous, the stem-wheel steam-boat, of 
150 tons burden, called the Gazelle, was licensed and enrolled at this port and 
owned by J. P. Coyne, Greorge T. Coyne, and Omer J. Bryant — the latter hav- 
ing one-half, J. F. Coyne one-sixth, and George ï. Coyne one-third interest, 
when Bryant sold his interest to Caples for $1,500. The employment of the 
vessel had not beeu profitable, and the boat then owed J. F. Coyne $509.60 on 
account of money expended by him in payment of her expenses beyond bis share, 
and was in debt to Harvey Higley, the engineer, the sum of $250 for wages. 
On December 23d Caples paid Coyne for said Bryant said sum of $509.60, and 
agreed to pay Higley said $250 within a year — the latter agreeing to release 
his claim against Coyne, or his interest in the boat therefor ; and said Caples 
and Coyne, in considération of the pretuises, and that the former woald give 
security to pay said Higley's demand, and keep the boat in good order and free 
from debt, agreed that said Caples migbt take said boat into his possession, 
and manage and employ her where and as he pleased. In pursuance of this 
agreement, and with the consent of Coyne, Caples had the macbinery of the 
vessel repaired at a cost of not exceeding $500, and then, without giving any 
bond to the former, tools her down the Columbia river, and liad her enrolled 
at the port of Astoria, with himself as managing owner, where she has siuce 
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been emploj'ed, principally in carrying lumber and railway ties. The employr 
ment of the vessel by Caples appears to hâve been profitable, and she has been 
kept jn good condition, but not free from debt. The claims now existing 
against her, and ineurred since she came into his possession and control, 
àmount to not less than $500 and probably more. 

In his libel Coyne allèges that Caples was not onlj to give security 
as aforesaid, but also to account to him for half the prolits, îf any; 
while in his answer, Caples claims that he was not bound to account 
for the profits, or even give security for any pui-pose, but that he 
obtained and was entitled indefinitely to the exclusive possession and 
uëé oî the vessel, in considération of the $509,60 paid by him to 
Coyne. But the évidence in my judgûient does not support either of 
thèse allégations. And in coming to this conclusion, the conflicting 
évidence of the parties and their friends is controlled by the considér- 
ation that it is absurd to suppose that an equal part owner of a ves- 
sel would consent, without any corresponding considération, that 
another equal owner might take her and employ her when and where 
and as long as he pleased, without giving security to safely retum or 
account for the interest entrusted to his use and care. 

The payment of the $509.60 by Caples was no considération for 
such use and possession, beeause in making the saiùe he was only 
discharging his own debt to Bryant, and Coyne was not materially 
benefited thereby, as Bryant's interest was good security to him 
therefor. Indeed, if there had ever been such an understanding 
between the parties, under the circumstanees, Coyne might neverthe- 
less assert his right to security, and compel Caples to comply or give 
up the use of the vessel. Nor is it reasonable to suppose that such 
part owner in a vessel would agrée to take her upon security to the 
other part owner and employ her at his own risk and expense, and 
share the profits, if any, with the latter. Such an arrangement is 
regarded as unjust, and therefore a part owner who refuses to join 
in or contribute to the employment of the vessel, is not entitled to 
a share of the profits. Willings v. Blight, 2 Pet. Ad. Dec. 288 ; The 
Marengo, 1 Low. Dec. 52 ; Story, Part. §§ 428, 431. Résides, it does 
not appear that Coyne ever demanded or sought to hâve an account 
from Caples, and in his letter to the latter of May llth, asking him in 
effect to purchase his interest in the vessel, or retum her to this 
port, beeause he had determined to sell and wanted "to avoid any 
f urther risk, " nothing is said or suggested on the subject. 

There seems to be some doubt in the books as to the jurisdiction 
of a court of admiralty to compel a sale of a vessel on account of a 



€40 ■ FBDBBAL EEPOBTEE. 

disagreemént between her ownera as to her employment at the in- 
stance of a minority in value. No substantial reason is given for 
declining the jurisdiction, while every argument euggested by anal- 
ogy and convenience is in fayor of it. Story, Part. §§ 437-39 ; 2 Par. 
S. & A. 242; Ben. Ad. § 274. But in a case of an equal division of 
interests, the jurisdiction is generally admitted. Skrine v. The Hope, 
Bee, 2; Orléans v. Phœlms, 11 Pet. 183; Story, Part. § 439; 3 Kent, 
153, 154, note a. ; The Océan Belle, 6 Ben. 253 ; Davis v. Brig Seneca, 1 8 
Am. Jurist, 486 ; The Marengo, 1 Sprague's Dec. 506 ; Fox v. The Lode- 
meia, Crabbe, 271; Ben. Ad. § 274. 

Yet, under the circumstances of this case, it does not seem équitable 
to order a sale at once, and thereby possibly prevent Caples from 
completing or having the full benefit of a profitable business in which 
he now appears to be engaged. 

The libellant, although entitled to security, bas acquiesced so long 
in Caples using the vessel -without it, that his demand for a com- 
pulsory sale at this juncture is open to the suspicion that he is as- 
serting his right when he may think he has Caples at a disadvantage 
that will oompel him to buy at a high price. But it cannot be de- 
nied that Caples was in the wrong in taking the vessel away from 
Coyne, and enroUing her and employing her in another district, with- 
out giving the proper security, or at least offering to do so, when 
written to by Coyne as aforesaid, or even after the suit was brought, 
instead of which he insisted in his answer upon his right to retain 
the exclusive use and possession of the vessel without security or 
account, during his pleasure. 

The decree of the court will be that within 10 days Hezekiah 
Caples enter into a stipulation with sureties, to be approved by the 
clerk of this court, in double the value of J. F. and George T. Coyne's 
interest in said steamboat Gazelle, to-wit, the sum of $3,000, for 
the return thereof to this port, and to the possession of the libellant, 
on or before January 1, 1882, in as good condition as he received her 
after the repairs upon her machinery, necessary détérioration ex- 
cepted ; and unless he does so, that exécution may issue against his 
property for the amount of said value as upon a decree of this court. 
And in default of said stipulation, that said vessel be sold as upon 
exécution, and the proceeds brought into this court for distribution; 
and that upon the return of said vessel to this port, as aforesaid, she 
may be sold, and the proceeds disposed of as aforesaid upon the ap- 
plication of either party herein; and that the libellant recover his 
costs and expansés, to be taxed. 



CAVENDEB V. CAVENDEB. 041 

Cavendeb V. Cavendeb. 

[Gireuit Court, E. D. Missùuri. September 23, 1881.) 

1. PlBADIHG— GENERAL REPLIOATION. 

The purpose of a gênerai replication is to put in issue the new matter set 
forth in the answer. 

2. Same— Effbct of Genebai, Denial ab to Admissiohs rs Ans-web. 

A complainant does not deprive himself of the beneflt of admissions in 
the respondent's answer by a gênerai déniai of the allégations thereof. 

3. Same— Same— Evidence. 

Where a devise is alleged in the hill and admitted in the answer, it is not 
necessary, though proper, for the complainant to produce the will in évidence. 

4. Trusts— DuTY of Trustée— Invbsxment op Pund— Neglect op Duty— In- 

BOLVENCY — EeMOVAL — APPOINTMENT OF New TkUSTEE — HiS DUTIES. 

A. died, leaving a will, in which he named B. as his exécuter, and by which 
he devised one half of his property, after the payment of hisdebts, to 13., in 
trust for C, during his natural life, to be invcsted in real and persona] secu- 
riîy, and the incoine therefrom to be paid to 0. semi-annually. B. qualified as 
exécuter, and subsequently. as exécuter, turned over the portion of the 
estate devised as aforesaid to himself as trustée, and as trustée receipted te 
himself as exécuter therefor, was discharged as executor, and gave bond as 
trustée, but failed for more than two years to invest money receipted for by him 
as trustée, or to pay C. his shave of the income from real estate left by A., and 
became insolvent. 

C. brought suit to hâve B. removed and a new trustée appointed, and foi 
damages suflered by him from B.'s neglect of duty, and it was held : (1) That 
it was B.'s duty to hâve invested the fund that came into his hands as trustée, 
within a reasonable time after he qualified as such, at the current rate of inter- 
est, and to hâve paid the income therefrom, and one-half the income derived 
from said real estate, to C. semi-annually. (2) That B. should be removed from 
his trust and a new trustée appointed, whose duty it would be — First, to collect 
from B. and his sureties said principal sum received by B., and interest thereon 
from the time B. qualified as trustée ; second, to collect from B. and his sure- 
ties one-half the income, it any, received by him from said real estate, and to 
pay the same, together with interest recovered, to C; third, to invest said prin- 
cipal sum, and pay tlie income therefrom to O., as provided by said will ; and, 
fourth, to collect, in the future, C.'s share of the income from said real estato 
and pay it over to him. 

In Equity. 

T. A- <^ H. M. Post, for complainant. 

John R. Shepley, Lucien Eaton, and J..S. Garland, for défendants. 

McCeart, c. J. We hâve considered this case upon the évidence 
and argument of counsel, and our conclusions are as foUows : 

1. The pleadings sufficiently show that John Cavender bequeathed 

one-half of his estate, after the payment of his debts, to respondent 

in trust for complainant during his natural life, to be invested in real 

or Personal securities, and the income to be paid to the complainant 

v.8,no.9— 41 
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semi-annually. This is distincjly alleged in the bill, and as distinctly 
admitted in the answer.; -Œt/iB trae that;tiie answer contains an aver- 
ment that, by, tlie , ternis of ,tiie will, after the lapge successively of 
the life estâtes of complainant and Caroline M., his wife, in the trust 
property, Buchiipropertyiwilldes.cend to respondent and.his'heirs iri 
fee-simple forever, discharged of the trust; but this allégation is 
immaterial, sînce we are now asked to dcal yfitla the income of thè 
trust fund only during the natural life of the complainant. Nor 
does the fact that there is a gênerai déniai of the allégations of the 
answer by complainant's replication deprive him of. the benefits of 
the admissions cdhtiained in the answer. 

The purpose of the gênerai replic'iation is to put in issue any new 
matter set forth in the answer, It does not nullify the effect of an 
admission in the answer of an allégation of the bill. While it would 
hâve been proper for complainant to hâve produced the will in évi- 
dence, and we think it would hâve been better if he had done so, we 
are constrained to hold that respondent is bound by the-admissions of 
his answer, and that they are broad enough to relieve complainant 
fjrom the neoessity of producing the will itself. 

2. We are of the opinion that the proof sufficiently shows that re- 
spondent John S. Cavender, as executor of the will of John Cavender 
deceased, stood charged, in his ofScial capacity, in the sum of |17,- 
169.40, which sum^ on- the twenty-third of April, 1879, he turned 
over to himself as trustée for the complainant under said will, and 
executed a receipt therefor from himself as trustée to himself as ex- 
ecutor; that ûpon filing said receipt in the probate court of the city 
of St. Louis, and upon giving bond and security approved by said 
court for the faithful administration of said. trust fund, he was by the 
said probate court, onthe thirtieth day of April; 1879, discharged as 
executor, and stood charged for that amount as trustée. Ail thèse 
facts appear in the certified transcript of proceedings of said probate 
court, including a certified copy of the said receipt, bond, and dis- 
charge, and by the déposition of; McEntire, the deputy clerk. of said 
court, who testified that said papers are true copies of the originals 
on file and of entries made upon the record of said probate court. 

There is ho' testimony tending to show that the said final receipt 
and bond were not in fact executed by respondent, nor that the tran- 
script is not a true copy of the original record and of the papers filed 
in the course of the proceedings in the probate court. 

The proof before us, if not oonclusive, is certainly pnnia /acie évi- 
dence of the facts relied upon by the complainant. 
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3. This fund of $17,169.40 came into the hands of the respondent, 
as trustée, on the thirtieth dày of April, 1879, and it was his duty, 
within a reasonable time, to intest it at the current rate of. interest, 
and to pay the income therefrom semirannually to the eonïplainant. 
He has, for more than two years, neglected to do either; and he 
admits, in his testimony, that he. is insolvent. 

It is clearly the duty of the court, under such circumstances, to 
remove him from his trusteeship, and to appoint some suitabk per- 
son, whose duty it will be to, proeeed to coUect, from him and the 
sureties on his bond, the said sum, with interest from the time it 
came into his hands. The interest, when collected, will be payable 
to complainant ; the principal will be, by the. trustée, invested at cur- 
rent rate of interest, as providèd by the will, and the semi-annual 
income wUl be by the trustée paid to the complainant. 

4. It appears in évidence that there is certain real estate in the 

county of , Illinois, which belongs to the estate of John Caven- 

der, deceased, the one-half of the income of which heretofore received 
by the respondent, if any, and also one-half of its income in the 
future, is payable to the complainant. 

Itwill be the duty of the trustée to proeeed to coUect from respond- 
ent and his sureties one-half of any income he may hâve received 
from said real estate since the thirtieth day of April, 1879, and also 
to take measures to recover hereafter the portion of the income from 
said real estate which properly belongs to the complainant, and to 
pay the same over to him. 

Let decree be entered aceordingly. 



J. A. & A. J. Perby V. Phœnix Assurance Co. 

{Gircuit Court, B. BJiode Mand. 1881..), 

1. Pue ABiNG— Conditions Phecedent — Genebal AvBRiiENTS— Demdrreb. 

In an action on a policy of flre insurance, where the terms of the policy are 

set ont in the déclaration, and there is a failure to aver spécifie performance of 

conditions précèdent, héld, that the déclaration is demurrable. Edd^also, that 

the defect is not cured by a gênerai averment oï performance by the plaintiffs 

• of ail things by them to be performed. 

Demurrer. 

F. W. Miner, Win. J. Roellcer, Thonutà A Jenekes, and Chas. A. 
Wilson, for plaintiffs. 

Beach dt Allen, for défendant 
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CoLT, D. J. This is an action upon a policy of fire insurancè. 
Tiie question before us arises under a demurrer filed by the défend- 
ant to the first count in the plaintiff's déclaration. The main points 
raised by the demurrer are whether the count contains sufficient 
averments^First, as to the particular account of loss ; and, second, 
as to the magistrate's certificate required to be given by the policy. 

The déclaration, following out the terms of the policy, allèges, 
among other things, that the loss was payable — 

"Sixty days after notice and pr.oof of the same, upon condition tliat the plain- 
tiffs, in case of such loss, fortliwith gave notice of said loss to the company, 
and shall, within 30 days, render a particular account of such loss, signed and 
sworn to by them, stating ■whether any and what other Insurance has been 
made on the property, what was the value thereof, what was the plaintiff's 
interest therein, in what gênerai manner said barn was occupied at the time 
of said flre, also were the occupants the same, and when and how the flre orig- 
inated, as far as they knew or belle ved; and should procure a certificate under 
the hand and seal of a magistrate or notary public most contlguous to the 
place of the flre, and not concerned in the loss as a créditer of the plaintifEs 
or otherwise, or related to them, stating that he has examined the circum- 
stances attending the loss, knows the character and circumstances of the 
assured, and does verily believe that they hâve, by misfortune, and without 
fraud or evil practice, sustained loss and damage on the property insured to the 
amount of sixhundred and nineteen dollars and seventy-five cents, ($619.75.)" 

The plaintiffs aver the performance of thèse conditions, as follows : 

"Of whicli loss the plaintiffs forthwith gave notice to said company, and, 
as soon as possible after said loss, to-wit, within 30 days after said loss, to- 
wit, on the twenty-third day of October, A. D. 1880, rendered the, défendant 
R particular account of said loss, under their hands and verifled by their oaths, 
and did also déclare that no other Insurance was made upon said property, 
and at the same time procured the certificate under the hand and seal of Fred- 
erick A. Warner, a magistrate having a seal most contlguous to the place of 
the flre, not concerned in said loss as a créditer or otherwise, or related to the 
plaintiffs, and from inquiries made by him into the circumstances and origin 
of said flre and as to the value of the property destroyed, and he verily be- 
lieved that the plaintiffs really and by misfortune, and without fraud or evU 
practice, had sustained by said flre loss and damage to the amount of the sum 
of six hundred and nineteen dollars and seventy-five cents, ($619.75 ;) and the 
plaintiffs on the same day forwarded to the défendants, at their office at ^No. 
54 William street, New York city, said certificate. And the plaintiffs f urther 
aver that thereafterwards, to-wit, on the sixteenth day of ÏTovember, 1880, 
and at the request of the said défendants, did procure another certificate of Ben- 
jamin M. Bosworth, Jr., a magistrate having a seal and being nearest to the 
place of the fire, not concerned in the loss as a créditer or otherwise, or related 
to the plaintiffs, and from inquiries made by him into the circumstances and 
origin of said fire and as to the value of the property destroyed, and he verily 
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believes that the plaintiffs really and by misfortune, without fraud oi-,evil 
practice, had sustained by said flre loss and damage to the amount named in 
paid certiflcate, — that is, the sura of six hundred and nineteen dollars and sev- 
enty-flve cents, ($619.75,) — which certiflcate is made a part of this déclaration ; 
and the plaintiffs on the same day forwarded to the défendants, at their office 
at No. 54 William street, New York city, said amended and additional certifl- 
cate as aforesaid." 

Then foUows the averment that the plaintifs "hâve in ail things- 
kept, fulfilled, and performed ail things on their part to be kept, ful- 
fiUed, and performed under the terms of said cpntracts, or in any 
manner connected with their said contract of insurance." 

It will be hère observed that while the plaintiffs state that thej' 
"rendered the défendant a particular account of said loss, under their' 
hands and verified by their oaths, and did also déclare that no other 
insurance was made upon said property," they do not aver that this- 
account stated what was the value of the property, what was the plain- 
tiffs interest therein, in, what gênerai manner said barn was occupied at 
the time of said fire; also, were the occupants the same, and when and 
how the fire originated, as far as they knew or believed. And it will 
further be observed that while the certificate of each of the magistrates 
confonns in substance to moat of the requirements, yet that neither 
of them state that the magistrate knoivs the character and circumstances 
of the assured, as required by the poliey. By an almost uniform cur- 
rent of décisions in this country and in England, extendiug back to 
the first adjudicated cases upon the subject, it has been held that 
provisions of this character in a poliey of fire insurance are conditions 
précèdent, the performance of which must be shown to entitle the 
assured to recover, By this poliey of insurance the company agrées 
to pay the loss only upon conditions that the plaintitïs do certain 
things which the company deems essential for its own protection. It 
must appear, therefore, that each and ail of thèse acts, as set out in 
the contract, hâve been discharged, or some légal excuse for non-per- 
formance given, before the plaintiffs hâve a right of action. Oldman 
y.Bewicke, 2 H. Bl. 577, note; Worsley v. Harvey, 20 Eng. Law & Eq. 
541; Columbian Ins. Co. v. Lawrence, 2 Pet. 25, 50; also 10 Pet. 
507; Wellcome v. People's Ins. Co. 2 Gray, 480; Campbell v. Charter 
Oak Ins. Co, 10 Allen, 213; Johnson v. Phœnix Ins. Co. 112 Mass. 
49; Dolbier v. Agricultural Ins. Co. 67 Me. 180; Home Ins. Co. v. 
Duke, 43 Ind. 418 ; Doyle v. Phœnix Ins. Co. 44 Cal. 265 ; Dawes y. 
North River Ins. Co. 7 Cow. 462 ; Rockford Ins. Co. v. Nelson, 65 111. 
415, 418; May, Ins. § 586;,Phil. Ins. § 2026. And the failure to 
aver performance is fatal on demurrer. 
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Chitty on Pleading, vol. 1, p.;327, says : "The omission of aver- 
ment of performance of a condition précèdent, or of an excuse for the 
non-performance, is fatal on demurrer." See, also. Home Ins. Co.v. 
Duke, 43 Ind. 4-18; DolUer v. Agricultural Ins. Co. 67 Me. 180. The 
plaintiffs contend, however, that the subséquent gênerai averment 
that they hâve performed ail things by them to be performed by thj 
terms of the contract is of itself sufficient. But the rule of the com- 
mon law, as establiahed by the foregoing and other authorities, is 
clearly the other way. That rule is as Chitty expresses it, (p. 985, 
note k:) "But if there be anything spécifie or particular in the thing 
to be performed, though consisting of a number of acts, performances 
of each must be particularly stated." 

The plaintiffs also argue that it was not necessary for them to aver 
performance of the various provisions which by the terms of tho 
policy are required to be stated in the particular account, but that 
their simple allégation that they hâve rendered the défendant a par- 
ticular account is sufficient. The policy déclares that the particular 
account must contain statements as to other Insurance, value of 
property, interest of assured, manner the building was oecupied at 
time of fire, who were the occupants, when and how the tire origi- 
nated. Now it can hardly be said that an averment of performance 
which simply states that a particular account has been rendered, and 
only affirming one of the particulars, that relating to other insurance, 
is enough ; because, from ail that appears, the account may not hâve 
contained anything relating to the other material facts, and conse- 
quently upon the face of the déclaration a case has not been made 
out. 

It was held in Catlin y. Spr'mgfield Ins. Co. 1 Sumn. 434, that the 
words "a particular account of such loss or damage" meant, of 
themselves, simply a particular account of the articles lost or dam- 
aged, and in no way referred to the manner or cause of loss. The 
légal import, therefore, of thèse words does not embrace the other 
important facts called for under this head by this policy, and we are 
forced, therefore, to the conclusion that the allégation is ii^sufficient. 
There can be no question but what the magistrate's certificate must 
be such as the condition requires. Columbian Ins. Co. v. Laivrence, 
2 Pet. 50; Johnson v. Phœnix Ins. Co. 112 Mass. 49. 

By the failure in this case to aver knowledge of the charaoter and 
circumstances of the assured, as laid down in the policy, the condi- 
tion is not complied with. The demurrer is, therefore, sustai:.ed. 
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George v. Ealls County, and another, Garnishee. 

[Circuit Oourt, E. D. Missouri. September 24, 1881.) 

1. AcT OF Fbbbtjabt 19,. 1875, of Missouei, Consthubd — Municipal Bonds— 
OgnstiïutionaIi Law— Infhinging THE Obugation of Contbacts. 

A county levied and coUected taxes for the purpose of paying interest on cer- 
tain bonds issued by it, and thereaf ter litigation arose as to their validity, and 
an act was passed by tbe state législature authorizing the county court to loan 
the furid coUected, but not spccifying the time for which loans might be made. 
A Idaii "ifeLS mâde îor îonr years to A. Bef ore the expiration of that time a 
bondholder reoovered final judgment against the county, exécution was issued, 
and A. was served with a writ of garnishment. The garnishee answered that 
the debt from hpr to the county -was not due, and stated tlie f acts. It was hdd : 
(1) that said açt oijly authorized the county court to invest the fund in ques- 
tion subject to call, or until the litigation was conoluded ; (2) that if construed 
to authorize loans for a longer period it would infringe the obligations of the 
county's contract with its bondholders, and be unconstitutional ; (3) that said 
fijnds, when paid into the county treasury, became trust funds for the pay- 
ment of interest upon said bonds, and that it was the duty of the county author- 
ities to àpply them to that purpose as soon as the bonds were held valid ; (4) 
that A. should be presumed to hâve known the provisions of the statute under 
■which the loan was made, and that the plaintiflE was entitled to judgment against 
her for the sum borrowed, and any interest thereon which might be unpaid. 

OveraU, Judson é Tutt, for plaintiff. 

H. A. Cunningham, tor défendant. 

MoCRARir, C. J. Execution was issued upon a judgraent rendered 
in this court on the iwenty-first day of October, 1878, in favor of tiie 
plaintiff and against Ealls county. Under that exécution Nannie P. 
Mitcheli was served with prooess of garnishment. The garnisHee 
files an answer, from which it appears that on or about the twentieth 
day of June, 1880, ehe borrowed of the county of Ealls $400, pay- 
able foiir years after date, with interest at the rate of 6 per cent, per 
annum, and gave, in payment of such loan, a bond as follows: 

"BOND FOR TIIE PAYMENT OF RAILROAD FUNDS. 

"Know ail men by thèse présents, that we, Nannie P. Mitcheli, as principal, 
and E. P. Rails and George E. Frazer, Jr., as securities, jointly and severally 
bind ourselves and oiir respective heirs, executors, and administrators to the 
county of Rails, state of Missouri, in the sum of four hundred dollars, to be 
paid to said county for the use and benefit of the St. Louis & Keokuk Rail- 
road interest fund of said county, to the payment whereof we jointly and sev- 
erally bind ourselves, our heirs, executors, and administrators firmly by thèse 
présents. Sealed with our seals and dated the twentieth dav of June, A. D. 
1880. 

" The conditions of this bond are that whereas the said Nannie P. Mitcheli, 
principal, has this day borrowed from said county the sum of four hundred 
dollars, belonging to the railroad interest f und of said county, which said sum 
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of money the said principal and securities agrée aiid promise to pay to said 
county, for tlje use and beneflt of railroad interest f und, on or before the twen- 
tieth day of June, A. D. 1884, with interest thereon from the date hereof at the 
rate of 6 per cent, per annum, said interest to be paid annually on the twentieth 
day of June of each and every year until the whole debt shall be fully paid otï 
iind dischargèd: now, therefore, if the principal and sureties shall well and 
truly pay, or cause to be paid, tlie said sum of money borrowed, and the inter- 
est thereon, according lo the teiior and effoct of this bond, then this obligation 
shall be void, otherwise it shall remain in full force. But it is expressly 
agreed and understood that ail interest not punctually paid wben due shall, 
when due, be added to the principal, and shall bear interest at same rate as the 
principal until paid ; and it is f urther agreed and understood, as a condition of 
this bond, that should default be made in the payment of interest when due, 
or should the said principal to this bond fail to give additional security hereto 
when lawfully required, in either case both the principal and interest shall 
become due and payable forthwilh." 

The answer of the garnishee proceeds to state that said bond was 
signed, sealed, and delivered by the said garnishee and hôr said 
security into the hands of the treasurer of Ealls county; that said 
bond is not due, and the said money borrowed by the said garnishee 
from said county court of Ealls county is not due ; that at the time 
of the service of the garnishment upon her she did not owe the 
défendant any money, nor does she owe the défendant any money 
now, unless the court shall adjudge that she owes the défendant upon 
the bond executed as above, and the statement and récitals of facta 
above made. 

Upon the filing of this answer plaintiff moved for judgment 
upon the ground that it sufficiently appears from the answer that 
the money loaned to the garnishee was money which had been paid 
into the county treasury for the benefit of the St. Louis & Keokuk 
Eailroad interest fund, and therefore money which should now be 
applied upon the plaintiff's judgment, the judgment having been con- 
fessedly rendered upon bonds issued to aid in the construction of that 
railroad. On the other hand, the garnishee insiats that she is not 
liable to pay said loan to the county, or to be required to pay it to 
plaintiff, until the expiration of the four years within which, by tho 
terms of the bond, she was to make payment. 

The fact appears to be that certain taxes were collected by the 
authorities of Rails county under a law of the state for the purpose of 
paying the interest upon certain bonds issued by the county to aid 
in the construction of the St. Louis & Keokuk Eailroad. After the 
collection of said taxes, litigation arose as to the validity of the bonds, 
and thereupon the législature authorized and required the county 
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court to loan or invest the money in the county treasury arising f rom 
such taxes, This waa done by the act entitled "An act to authorize 
the several county courts in this state to loan out or invest certain 
moneys," approved February 19, 1875. Laws of Missouri, 1875, 
p. 44, 
The lirst section ot that act is as foUows : 

"ïhat the several county courts of this state be and they are hereby 
authorized and required to loan out any money in the hands of the treasurer 
of such county coUected to pay interest on the bonds of such county issued 
to any railroad company, and which bas not been applied in the payment of 
such interest, in any case where. such bonds are or may be in litigation, or the 
validity of which is, at the time, being contested by judicial proceedings, at 
the highest rate of interest that can be obtaiued, not exceeding 10 uor less 
than 6 per cent." 

It will be observed that tbe statute does not, in express terms, limit 
or fix the period for which the fuuds referred to may be loaned or 
invested. It is manifest that the f unds, when collected and placed 
in the county treasury, became trust funds for the payment df inter- 
est upon railroad bonds, and that it was the duty of the county 
authorities to apply such funds to that purpose the moment it was 
determined, by a final adjudication, that the bonds were valid and 
the taxes lawfuUy levied and collected for their payment. It was 
proper enough for the législature to authorize the county authorities 
to invest the funds pending the litigation, provided they made no 
contract having the effect of tying them up and keeping them out of 
reach of the bondholders after the litigation concluded. 

If the act of the législature were construed to authorize the county 
courts to loan thèse funds for an indefinite period of time, at their 
discrétion, it would clearly hâve the effect of impairing the obligation 
of the contract between the county and the bondholders ; for the plain 
meaning of that contract unquestionably was that the holders of the 
bonds were to hâve a vested right to payment out of any taxes levied 
and collected and paid into the treasury for that purpose. If the 
county courts can invest funds of this character for a period of four 
years, as against a bondholder who mayrecover final judgment before 
the expiration of that period, they can invest them for 10, 20, or 40 
years, and thus indefinitely postpone the payment of their obligations. 
The act must, therefore, be construed as autborizing the county courts 
to invest the funds in question subject to call, or until such period as 
they may be needed to pay valid and légal obligations, for the pay- 
ment of which they were raised. 
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The answer of the garnishee sliows that she was fully advised as to 
the nature and character of tKe bond which shé borrowed, and ehe 
must be presumed to hâve known the provisions of the statuts under 
which the loan was made. It follows that the plaintiff ïs entitled to 
judgment against the garnishee, upon the answer as it stands, for the 
8um of $400 and any interest which may appear to be unpaid. 

Tbeat, D. J., concurs. 



WooLBiDGE, Assignée, etc., r. McKenna and othera. 
(Cïrewtt Court, W. D. Tennessee. August 22, ISSl.) 

1. Bbmovai. of Causes— Time op Filinu Tbanscubpt— Mandatobt and Direct- 

OBT Statutes— AcT OF March 3, 1875, § 3—18 St. 470 — Jurisdiction— 
Ambndments— EeVised Statutes, §5 948, 954. 

The provision of tlie act of March 3, 1875, } 3, requiring the tranacript of the 
record of the state court to be flled on the first day of the next succeeding term 
of the fédéral court, is npt mandatory, as a condition précèdent to the jurisdic- 
tion of the fédéral court, but is directory only, as a mode of practice. The statute 
should be strictly obeyed, but the court, under the Revised Statutes, H 948, 954, 
may, and on good cause shown should, enlarge the time for filing, or cure the 
defect by allowing the transcript to be filed nunc pro tune. 

2. Same Subjbct— Ikfant Dépendant- How His Suit may be Rbmoved— Guard- 

ian — UuAEDiAN Ad Litbm— Next Frtend— Oitizenship. 

Where the neoeSsary jurisdictional facts exist, an infant défendant may 
remove his suit into the fédéral court as any other défendant may, and the 
pétition for rcmoval and bond may be flled in his behalf by his regularguardian, 
the guardian œ(î Utem, or a next friend, as -the case may be. The citizenship of 
the infant détermines tlie jurisdiction, and not the citizenship of the guardian 
or next fv;end. 

3. Same 8ub„j;ct — Hotv Infant Défendant is Brought in — Service dp Pro- 

CBS8 — Substiïutbd Pbooess — Publication — Practice in Removed Causes 
Where the Dépendant is an Infant. 

- There is no mode known tb'the- practice of the fédéral courts in removed' 
causes Dy which an absent infant défendant can be served with process, or 
brought into court by substituted process, by publication, or otherwise ; and as 
an infant cannot voluntarily appear or waive process, nor can an}' one until 
process served voluntarily appear for him, it is prématuré for a guardian or 
next friend to remove the cause until the infant défendant has been, by proper 
service of process directly, or by substitution, brought into the state court, or 
until by the state laws some one authorized to enter his appearànce has ap- 
peared for him in tliat court. He cannot, nor can any one for him, under the 
authority of the state laws, appear in the fédéral court, and his représentative 
must defer the removal until the infant has been properly bpund to défend in 
the state court. Held, therefore, where thefather of an absent infaut défendant 
appeared in the state court, ànd, as next friend, flled a pétition and bond for a 
removal before' there had besn any service of process or publication accordinï; 
to the state laws to bring in the infant, that the cause must be remauded for 
want of jurisdiction over the porson of Ihc infant. 



WOOLRIDGE V. m'kENNA. 651 

4. Samb Subject— VoijUntaet Appbarancb of Guakdian— Ratification. 

Where the f ather and next f riend of an infant défendant, who had attempted, 
before service of process, to remove the infant' s suit to the fédéral court upon 
a pétition and bond undertaking to enter his and the infant's appearance in 
that court, subsequently to the proceedings procured an appointment as guard- 
ian from the proper state court, and thereupon, as such guardian, entered 
his and the infant's appearance in the fédéral court : Jidd, that such appear- 
ance was inefflectual to give the court jurisdiction of the person of the infant, 
or to cure by ratification the deféctivè pétition and bond for removal, although 
in the state court the service of process on the guardian would bind the 
infant, and the guardian might voluntarily appear there for hira. 

5. Samb StnsJECx — Case Aeising Undèb thb Oonstitution and Laws of the 

Unitbd States — Jubisdiction ob Subject-Matteb — Bankruptot — Bill 
TO Set Asidb Fraudulent Convbyanceb. 

A hill by an assignée in bankruptoy to set aside a fraudulent conveyance 
by the bankrupt, Is a case arising under the constitution and laws of the Dnited 
States, of which the fédéral courts, hâve jurisdiction, irrespective of the citizen- 
ship of the parties ; but where there is an infant défendant seeking a removal, 
the pétition and bond should not he flled until after service of process on the 
infant, or there be an authorized appearance for him in the state court. 

■6. Same Sdbjbct — PETTrioN FOR Removal— JuRisDicTioNAL Avebments — Amend- 

MEKTS— PhACTICB. 

While the court will look to the transcript of the record of the state court in 
aid of the allégations of the pétition for removal, the pétition itself must con- 
tain the pecessary jurisdictional ay;ermeuts ; and if it allèges that the parties 
are citizens of différent states as thé basis of reihovàl, the pctitioner cannot 
prove by the transcript or otherwise, in the support of the jurisdiction, that it 
is a case for removal on account of ■ subjecl-matter. The allegata and probata 
must correspond as in other pleadingg. But the pétition may be amendcd, 
either by curing defective averments, or by substitûting additional or new allé- 
gations; and such amendments may be made in the fédéral court without re- 
manding to the state court for that purpose. 
7. Jurisdiction— CiTizENBHip dp an Infant — Domicilb-— Change of Infant's— 
Parental Control— Emancipation— CoNSTiTutiôN-FotTRTEENTH Amend- 
mbnt. 

It seems that a minor child may, at least for thp purposes of jurisdiction in the 
fédéral courts, acquire a separate domicile' and citizenship from that of the 
f ather during his life-time ; but that rèsult can dnly be accomplished by the 
émancipation of the child, and a complète surrender of the parental control, 
either to the child itself or some one standing in loeo pqrentis as to the choice 
of domicile. Any mère consent of the f ather that the child may réside in an- 
other state, however permanently, cannot shif t the domicile ; but there must bc 
in the father no longer any right to regulate the 8U|bject, and the right of choice 
must hâve been tranaferred to the child or some one else by the father's con- 
sent, or by opération of law. 3eld, tkérefore, where the father, a citizen of 
Tennessee, having lost, by death, the nibther and ail but one of his children, a girl 
flve or six years of âge, removed her to Kentucky and placed her to réside perma- 
nently with her aunt, th^t there had been no change of domicile to constitute 
the child a citizen of Kentucky, but that she was stil) a citizen of Tennessee, 
and the court had no jurisdiction where the plaintift' is aiso a citizen of Ten- 
nessee. Held, aiso, that thé fourteenth amendment of the constitution has not 
changed the test of citizenship in its relation to the jurisdiction of the fédéral 
courts overthe controversies of citizens of différent statcs. 
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In Equity, Motion tô i-emand. 

The first ground of the motion to remand was because the tran- 
script from the state court was not filed until the second day of the 
next succeeding term of the fédéral court. In explauation of this 
delay, the attorney for the petitioner filed an affidavit, the substan^ 
tial part of which is in the foUowing words : 

" I f urtlier state tliat I obtained said copy a few days before the first day of 
the présent terin otthis court, for the purpose of examining the same to see 
that it was correct. I had examined the said copy before the first day of the 
term, and had determined to flle it aocording to the condition of the bond, but 
on the first day of the term, being hurried about many matters of business, 
and my présence being reijuired in onè or more of the courts — state or fédéral 
— then îu session, the copy of the record, or the filing of it, escaped my mind, 
and I did not think of it till the night of that day and after the office of the 
clerk ôf the court had been closed for the night. Early in the morning of tiie 
next day 1 brought the copy of the] reçsord from my office to the court-house 
and had the clerk file it at once. I further state that the omission to flle the 
said copy arose from the cause stàted, ând not from àhy other cause, and not 
from any désire or intention to hinder or delay the suit or the progresa 
thereof." 

Thé second ground for the mbtiptï waiS that the pétition for removal 
shows upon the face of it that the case is not removable : 

(1) Because neither a next friend or'guardian ad litem of a minor défend- 
ant can rémove the càae, or enter an appearance in the fédéral court in com- 
pliance with the condition of the bond for removal ; nor can the father of the 
said minor, as such father, do so. (2) Because ail the parties — ^plaintifE and 
defendajat— are shown to be citizens of Tennessee, and the allégation of the 
pétition to the contrary is shown by the record to be untrue. 

The facts appearing by the record are that the plaintiflF, who is a 
citizen: of Tennessee, filed this bill as assignée in bankruptc.»- of 
Robert McKenna, who is also a citizen :0f Tennessee, against tîie 
said bànkrupt and his daughter, Maud B. McKenna, a minor, wh> is 
alleged in the bill, aocording to the state praotice, to be "a résident " 
of Shelby county, Tennessee, as are the other défendants, ail being 
likewise citizens of Tennessee. The object of the bill is to set aside 
alleged fraudaient conveyances of land in Shelby county, Tennessee, 
made by the bankrupt for the benefit of his wife and children, ail of 
■whom hâve died since the conveyances except this défendant, Maud 
B. McKenna. The pétition for removal purports to be "the pétition 
■of Maud B. McKenna, by her father and next friend, Eobert Mc- 
Kenna," and is signed and sworn to by him. It states that she is 
"a citizen and résident of Louisville, in the state of Kentucky, ami 
that ail the other parties to this suit, both plaintifï and défendants. 
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are citizens and résidents of the state of Tennessee, " and contains 
ail other necessary jurisdictional averments. The bond for removal 
is that of Eobert McKenna himself, and is conditioned that he will, 
"as next friend of Maud B. McKenna, on the first day of the next ses- 
sion, etc., enter therein a copy of the record of said suit, and appear 
therein and enter spécial baU," etc., etc. 

Since the transcript was filed in this court the défendant Eobert 
McKenna, in aid of bis pétition for removal, and in opposition to the 
motion to remand, bas filed the following affidavit, viz : 

" Eobert McKenna, being duly sworn, says he is the Robert McKenna re- 
ferred to in this suit, and is the fatber of Maud B. McKenna, one of the par- 
ties therèto ; that she, is now between five and six years old ; that he has been 
living at White's Station, in Shelby county, Tennessee, for the past 19 years ; 
tliat during the yellow fever épidémie of 1873 the mother of the afflànt, and 
'his theh wifè, died of yellow fever at White's Station; thaÉ' in 1878, when 
Memphis àndthe surrounding country wasvisited by the yellow fever again, 
that two children of afliant— being àll ôï his childrén except Maud B. Mc- 
Kenna — also died of yôUow fever at White's StaWon'. Thèse two children 
died September 18 or 19, 1878. A day or two afterwards afliant, with histhen 
wife, and child, Maud B. McKenna, left the staté'éf Tennessee and wént to 
Louis ville, Kentueky, it being the in:tentioi;i of.,aU parties that afflant's wife 
and child should réside permanently in Louisville, afflant being fearfiil that 
by a continued résidence in Shelby county he wbuld losè the rèmainder of his 
family.' Afflant expectedjhimself, to returii to Shelby county for the purpose 
bf trying to disf)ose ôf the property thàt his wifeowned;'but expecîted biinself, 
after such disposai, to go to Louisville, Kentueky, to; réside with bis family. 
Ifc was, however, bis flrst, intention to remove his wife and child perpianeutly 
to Louisvilie, Kentueky, when they and hiujself left, Shelby county :Çor that 
place. After arriving at Louisville, Kentueky, the wife of afflant was taken 
siek of yellow feyèr, contracted at Shelby county, Tennessee, and died of that 
disease àt; Louisville, Kentueky, October 1, 1878. As before stated, onaccôunt 
«f the repeated prevalence oî fever in Shelby county, it was afflant's intention to 
change the résidence of his wife and family, and his own, as soon as. possible, 
and this intention became more flxed, if possible, affer the death of , fais wife. 
After the death of affiant's wife, a.fflant being then a single man, .was unable to 
properly take charge of a girl' of the âge bf Maud B. McKenna. Afflant 
therefore placed sàid Maud B. McKenna with a married sister of his, Mrs. 
Jane Kirkup. The husbaUd bf 'Mrs. Janè Kirkup is John Kiïkup, and they 
live in Louisville, Kentueky. By the consent of John Kirkdp and the con- 
sent of Mrs. Kirkup the said Maud B. McKenna was placed by afflant with 
them, to live permanently with them in the state of Kentueky. The reasons 
for so doing are given above. The said. Maud B. McKenna was so placed 
there with the intention of ail parties that she should permanently réside 
there in the' state of Kentueky, and with no intention of her returning to 
Tennessee. The said Maud B. McKenna has so continuously resided with 
Mr. and Mrs. Kirkup. At no timo since then has there been any change ol 
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this intention of any of the parties to change the résidence ot Maud B. Mc- 
Kenna, and it is now, at this date, the intention of this affiant, Mr. aud Mrs. 
Kirkup, and the child herself, that this résidence of her with Mr. and Mrs. 
Kirkup for the future shall continue, j^ffiàiit was linable to carry eut hls 
own intention to go to Louisville, Kentucky, but he and no one of the parties 
has ever had any other intention than that Maud B. McKeima should be a 
résident of Louisville." 

There has, also, since the transcript was filed, been entered in the 
rule-day order book of this court the following appearance of Eobert 
McKenna, as guardian of the défendant Maûd B. McKenna ; and 
the letters of guardianship hâve been filed, shpwing that he.has, 
since the suit ■veas commenoed, and since its removal hère, been 
appointed guardian of the minor by the proper court in Tennessee, 
viz.: 

"Robert McKenna, yirho ha» been appointed, by the probate court of Shelby 
county, guardian of the défendant Maud B. McKenna, who is a minor, brings 
into court hère his letter ot gnardianship, and enters his appearance, as such 
|[uardian, in behalf of the said minor, his said ward, tp this suit. 

"Wm. M. Randolph, Sol'r. 

" Copied f^om Rule Docket, p. 42." 

Metcalf é Walker, for the motion. 

W. M. Randolph, contra. 

Hammoud, D. j. The affidavit of the attprney for the petitipner 
shows that the omission to file the transcript on the first day of the 
next session of this court was an inadvertence. It was filed on the 
next or second day of the session, and no injury could possibly hâve 
resulted to the othér parties by the failure to comply with the letter 
of the statute. It would be, therefore, a very harsh rule, and entirely 
at variance with the analogies of the praçtice in this state, to hold 
that a slip like that had defeated the jurisdiction of this court and 
destroyed the efficacy of this statute. I bave been much perplexed 
by the conflict of opinion shown by the very few cases on the subject 
in the différent circuits, and more by the very strict rulings of the 
suprême court in the construction of the somewhat analogous statutes 
regulating the jurisdiction of that tribunal on writs of error and 
appeal. The principle involved dépends upon a solution of the ques- 
tion, whether the statute is directory or imperative, and this is always 
a question of delicacy and the utmôst difficulty; particularly so, 
since there is well-grounded complaint that the courts are too ready 
on one pretext or another to dispense with the command of the légis- 
lature by an application of this rule.of construction. I fuUy agrée 
with ail that the suprême court of Mississippi said on this subject in 
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Koch V. Bridges, 45 Miss. 247, 25Sj and reeognize the danger of sub- 
stituting the caprice or will bt the judge for the command of the 
Btatute. Nevertheless, there is ino doubt ^Hatever that from the 
beginning of pur la w. the courts bave exercised the power of départ^ 
ingjrom the letter of the statute to attain the object of the législature 
in passing it. The Statute of Merton, c. 3, required a certain char- 
acter of case to be tried before the first jury, but it was construed 
that where there was no first jury it might be tried before the others ; 
"for the statute (albeit it be pénal) shall not be so literally expounded 
that if it icannot bé tried per primas jwratores, that it shall not be 
tried at ail, for verba debent intelligi cum effeetu." 2 Inst. 84, cited in 
an instructive opinion on this subject by the court of last resort in 
New York,. — People v. Sup'rs of Ulster, 34 N. Y. 268, — ^^and in Rex v. 
Loxdale, 1 Burr. 445, everywhere recognized as the leading case, 
liord Mansfield declared that "there is a known distinction between 
circumstances which are of the essence of the thing required to be 
done by an act of parliament and clauses merely directory. The 
précise time, in many cases, is not of the esserice." Idv And, as ia well 
éxpressed in People v. Sup'rs of Ulster, supra, the indicia hj which 
thè courts detereaine the intention of the législature are so well known, 
and the rules by which a statute is held to be directory or imperative 
hâve been so long in practice, that — i ■ , 

■<' Législative bodies must be presumed to liave enacted atatutes wîth reierence 
to them, as it is in tlieir power to use language so tliat the statute must be 
«onsidered mandatory, thereby excluding the power of the court, tpconstrue 
them as directory. ïhese rules do not subvert, but carry into effect, -the, inten- 
tion of the law-giver, as it is to be gathered from the phraseology of the stat- 
ute. A strict and literal adhérence to the letter and form o'f à statute in 
miner or non-essential particulars Will often defeat a remedy or destroy a 
right which it was the principal intention of the législature to create or pro- 
vide." 

The suprême court, in U. S. v. Kirby, 7 Wall. 482, 486, says : 
"AU laws should receive a sensible construction. General terms should be 
so limited in their application as not tq lead to injustice, oppression, or an 
absurd conséquence. It will always, therefore, be presumèd that the législa- 
ture intended exceptions to its language which would avoid results of this 
character. The reason of the law, in such cases, should prevail over its 
letter." 

Again, in French y. Edwards, 13 Wall. 506, 511, it says: 

'■ïhere are, undoubtedly, maiiy, statutory réquisitions intended for the 

guide of offlcers in the conduct of business devolyed upon them which do not 

limit their poWer, or renderits exercise in disregàrd of the réquisitions inef- 

fectual. Such, genferalïy, are fegùlatiôiis d'esigned to secui^è ordef, systeii;, 
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and dispatch in proceedings, and by a diaregard of which the rights of parties 
interested cannot be injuriously afEected. Provisions of this character are not 
usually regarded as mandatory, unless accompanied by négative words im- 
porting that the acts required shall not be done in any othèr manner or time 
than that designated. But wlien the réquisitions prescribed ai-e intended for 
the protection of the citizen, andto prevent a sacrifice of hisproperty, and by 
a disregard of which his rights might be and generally would. be injuriously 
affected, they are not directory but mandatory. They must be foUowed or the 
acts will be invalid. The power of the officer in ail such cases is limlted by 
the manner and conditions prescribed for its exercise." 

In that case the statute in controversy was held to be mandatory; 
and 80 in the great case of Galpin v. Page, 18 Wall. 350, the same 
principle was applied in its relation to the jurisdiction, of courts oî 
spécial and limited authority; and, as is there and elsewhere abun- 
dantly shown, it is often applied in superior courts of gênerai jurisr 
diction, where they are exercising spécial powers, not according tô 
the course of the common law, by regular process and personal serv' 
ice in the usual form of common law or equity proceedings, but by 
seizure of property — as in attachment cases, for example — or some 
substitated process, or else where thèse spécial powers are exercised 
over a class of cases not within their ôrdinary jurisdiotion, upon the 
performance of prescribed coùditions made essential to the acquisi- 
tion of the jurisdiction itself. 

The case at bar does not, in my judgment, fall within any of thèse 
catégories, and the mistake that is made in holding to a rigid and 
literal compliance with this requirement of the statute, that the copy 
of the record is to be entered "on the first day" of the next session 
of the court, is in supposing that it does, and that it is, therefore, a 
jurisdictional feature of the statute. We are not, in the exercise of 
our jurisdiction of removable causes, any more than in cases originally 
brought hère, proceeding as a court of limited and spécial authority, 
nor as a superior court of gênerai jurisdiction, exercising powers 
which are not according to the course of the common law and its 
regular course of process and personal service, nor yet sucîi a court 
taking jurisdiction over a class of cases not within our ôrdinary 
jurisdiction. But we are a court of gênerai jurisdiction, with this 
subject-matter embraced within the ôrdinary scope of our powers, 
and we are not proceeding by extraordinary processes, as attachment 
or publication or the like, but strictly upon personal service in the 
ôrdinary way. If it be an attachment suit, the same thing may be 
said of it, except that we are in the same predicament as the state 
court, and are only exercising concurrently its jurisdiction, whether 
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gênerai or spécial. But even in that class of cases we are not 
exercising a spécial jurisdiotion because of tbe removal, but because 
it was spécial in the state court and must be so hère, and for the 
same reason. It is true no process issues from this court, but it 
does from the state court; and where the case cornes within the 
influence of the constitution and laws of the United States and is 
removable hère, the parties to the process understand that they are 
summoned not only to the state court, but, if the adversary party or 
they choose, to the fédéral court as well, to settle their controversy. 
Moynahan v. Wilson, 6 Cent. L. J. 28; McLeod v. Dimcan, 5 McL. 343. 

The jurisdiction la conferred by the constitution, and is plenary 
and exhaustive. Thisact of oongress bas vitalized the constitutional 
grant and regulated the jurisdiotion. The second section fiefines the 
jurisdiction in removal causes, prescribes the class of cases to which 
we are aùthorized to apply it, and in itself contains no condition pré- 
cèdent or subséquent upon which its exercise dépends. The third 
and seventh sections, relating to the matter in contention hère, are 
purely practice régulations by which a method of procédure is pre- 
scribed, and are not at ail jurisdictional. This may be said, it seems 
to me, of ail the sections to this act, except the first and second, and 
that clause of the seventh which punishes the clerk of the state court 
for refusing a copy of the record, and confers jurisdiction of the 
offence. The framework of the statute indicates a purpose to define 
the whole civil jurisdiction of the court in the first two sections, and 
to regulate the practice in removal cases in the others; and to this 
were (perhaps subsequently) added in the eighth and ninth sections 
indépendant régulations applicable to ail cases, whether originally 
brought hère or removed. This is shown by the title to the act, which 
is instructive on this point. The whole statute must be looked to in 
construing any part, unquestionably ; but then this obvions séparation 
of subjects is equally as important and available as an indication of 
the intention we are seeking. Act March 3, 1875, (18 St. 470.) 

We are, then, in the construction of this statute, aùthorized to treat 
it, not as one conferring extraordinary jurisdiction or prescribing 
extraordinary processes and methods of procédure, (except, perhaps, 
the eighth section, regulating substituted process,) but as one grant- 
ing ordinary jurisdiction and regulating the practice applicable to it. 
There is, as the books disclose, a vast différence between the two 
kinds of statutes in the rules of construction to be applied, the one 
being strict and the other libéral 
v.8,no.9— 42 
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If a citizen had any gênerai or common rigbt to hâve hia case 
tried in the state court, and this statuts were in dérogation of that 
right, there might be some elàim for a strict construction ; but it is not 
at ail a common or preferred right or privilège, and the right of the 
other citizen with whom he litigates to bave it tried in the fédéral 
court is entitled to the same considération. Therefore, the idea that 
the proceeding of removal is in dérogation of a right, or is extraor- 
dinary, in the sensé of thèse rules of construction, and to be so strictly 
construed that everything is to be taken against it, is untenable. 
We are to construe it just as we do the statutes giving us original 
jurisdiction, or as the state courts do statutes regulating their ordi- 
nary jurisdiction. Indeed, it is original jvlrisdiction, and the only 
différence is in the mode of acquisition. Murray v. Patrie, 5 Blatohf . 
343, 346. It îs not appellate, nor supervisory, nor extraordinary, 
but peculiar; and the peouliarity is that the contending citizens use 
the process of the state courts to originate their litigation, and sub- 
sequently get their controversy into the fédéral court by removal, 
instead of going there directly, and either bas a right to do it. There 
are some oircumstances under which it is necessary to do this tô ob- 
tain the benefit of statutory rights and remédies, that could not other- 
wise be confèrred ; as, for example, where a simple contract créditer 
files a bill in this state to set aside a fraudulent conveyance, and 
thereby acquires a statutory lien he would not bave, pethaps, if the 
same bill were filed in the fédéral court. T. & S. Code, (Tenn.) § 
4288. 

Undoubtedly, in the matter of regulating suits, whether commenoed 
hère or brought bere after being commenced elsewhere, congress can 
prescribe such conditions précèdent for the exercise of the jurisdiction 
as it chooses ; and if it bas said that, as an inexorable rule, we sball 
not proceed in this case unless the record is filed on the first day of 
the term, we must obey it. But the statute does not say so explic- 
itly, and it is pUrely a matter of construction. Being open for con- 
struction, the question is, sball it be construed strictly against the 
jurisdiction, or liberally in favor of it ? If it be a condition précèd- 
ent, nothing can dispense with it, not even inévitable accident; and 
this seems to me an "absurd conséquence," considering the^ nature of 
the case, and the character and purposes of the jurisdiction, as declared 
by the constitution, and shown by the history conneeted with its place 
in that instrument. Grammatical analysis of the third section does 
not disclose any intention to attach a forfeiture of the jurisdiction to a 
failure to file the record on the first day; nor does the seventh sec- 
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tion ; while the latter says that if filed within 20 days, in the cases 
tliere provided for, "suoh filing and appearance shall be taken to sat- 
isfy the said bond in that behalf." This bond seems an important 
matter, and this statute, and ail that hâve preceded it, instead of 
inflicting the penalty of forfeitirig the jurisdiction, hâve provided 
another and a spécial remedy against neglect, which is a pénal bond 
to eecure to the adversary party his damages for it. Whether the 
court does or does not take jurisdiction after a failure to file the rec- 
ord, this bond proteets the party against any injury he bas received. 
Morrissey v. Drake, 10 J. E. 27; Horion v. Miller, 38 Pa. St. 270. 
It may be a condition précèdent in the construction of the contract 
contained in the bond, which may not be excused, even if it becomes 
impossible by the act of God, much less by the act of the party. 3 
Comyn's Dig. (5th Ed. A. D. 1825, by Day,) tit. "Condition, D 1," p. 
96; Id. "L, 12," p. 121; 1 Comyn's Dig. tit. "Action on the Case, 
G," p. 330. But it does not foUow that it is a condition précèdent 
to the jwriadiction of the cowrt. The cases consulted frequently point 
to the remedy by personal action against the defaulting officer or 
party as a sufficient protection, without holding the statute to be man- 
datory; and hère we hâve provided a spécial security upon that per- 
sonal action which would stUl more seem indicative of an intention 
that the statute shall be taken to be directory. It was so held on a 
construction of this act of congress by Mr. Circuit Judge McCrary. 
Kidder v. Feattem, 2 Fed. Eep. 616; S. C. 1 McC. 323. 

But aside from this considération this statute falls within the cases 
declaring the rules by which a statute shall be held to be directory. 
In Brewer v. BUmgher, 14 Pet. 178, 198, it is said that it is undoubt- 
edly the duty of the court to restrain the opération of a statute within 
narrower limits than its words import if the court is satisfied that 
the literal meaning of its language would extend to cases never de- 
signed to be embraeed in it. And in Oates v. Nat. Bank, 100 U. S.. 
239, 24.4, Mr. Justice Harlan says that "a thing which ïs within the 
letter of the statute is not within the statute unless it be within the 
meaning of the makers." 

In Whitney v. Emmett, Bald. 303, 316, it is said : 

"Laws are construed strictly to save a right or avoid a penalty. They are 
construed liberally to give a remedy or to carry into elïect an object declared 
in the law. It is judicial législation to confound the parts of a law which are 
merely directory as to acts to be donc with those which prescribe acts as con- 
ditions précèdent to the vesting of a right." 
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And in Riissell v. Wheeler, Hempst. 3, 6, it is said tliat, eVen — 

"Where a limitée! jurisdiction is conferred by statute, the construction should 
be strict as to the extent of the jurisdiction, but libéral as to the mode of pro- 
ceeding; and, where a statute prescribes a fonn of proceeding, a substantial 
and not literal compliance is ail that is required." 

And so it was held in Heydon's Case, 3 Eep. 7 — 

^'Tobe the duty of the Judges at ail times to make such construction as 
should suppress the mischief or advanee the remedy; putting down ail subtle 
inventions for continuance of the mischief, et pro privato commodo, and add- 
ing force and life to the cure and remedy, according to the true intent of the 
makers of the act, pro bono puhlico." Potter's JDwarris on Statutes, (Ed, 
A. D. 1875,), 184. 

The suprême court of Pennsylvania says : 

"It would not, perhaps,"" be easy to lay down any gênerai rule as to when 
the provisions of a statute are merély directory, and when, mandatory or jm- 
përative. Where the words are atflrmati ve, and relate to the mânnef in Whîch 
power or jurisdictioh vested in a public ofHcer or body is to be exercised; and 
not to the limits of the power or jurisdiction itself, they may and often hâve 
been eonstrued to be directory; but négative words, which go to the power or 
jurisdiction itself, hâve never, that I am aware of, been brought within. the 
çategory. A clause is directoiy when the provisions, contain mère matte^r of 
direction ai»d no more, but not so when they are followed by words of positive 
prohibition." Bladen v. PhiîadelpMa, 60 Pa. St. 464, 466; Norweglan 
-Sireei Case, 81 Ta. St. 349. ' 

Where a statute directs a person to do a thing at a particular time, 
without any négative words restraining him' ff om doing it afterwards, 
or any expression from which such intent can be gathered, the'nam- 
ing of the time is directory, and not a limitation of authority. While, 
therefore, the duty may be performed at a subséquent time, and the 
action be valid, because time is not of the essence of the àct, and is 
not a condition précèdent to its validity, yet the statute should be 
obeyed, and the act done'at the time specified. niu}g y. Camden, 39 
N. J. L. 620. Where the object contemplated by the législature can- 
not be carried into effect by another construction, there the prescribed 
time must be eonsidered imperative; but when there is nothing indi- 
cating that the exact time is essential, it should bé eonsidered as 
directory. Coït v. Eves, 12 Conn. 243, 254. Accidents may hap- 
pen which would defeat the authority if it cannot be exercised after 
the time mentioned. The naming the time must be, therefore, eon- 
sidered as directory and not a limitation of authority. Pond v. 
Negus, 3 Mass. 230; Lowell v. Hadley, 8 Met. 180. Neitber the 
nature of the act to be performed, nor the language used by the 
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législature, necessarily indieate a limitation of the power of the court, 
or a condition précèdent to its exercise. Fanning v. Com. 120 
Mass. 388. Where a statute required a brigade court-martial to be 
constituted on or before the first day of June, and it was not consti- 
tuted till July, it was held valid, the provision being only directory. 
People V. Allen, 6 Wend. 486. A référée was required to report to 
the first term after the expiration of six weeks but did not till more 
than a year, and the statute was held directory for the purpose of 
expediting the proceedings and preventing delay. The law in thèse 
respects should be observed, but if a slip occurs it does not render 
the whole proceeding a nullity, but the officer or party delinqu&nt 
should be made to respond according to the nature and conséquence 
of his fault. Be Empire City Bank, 18 N. Y. 200, 220. Hère we 
hâve, as before remarked, a spécial remedy and security to compel 
the delinquent to so respond. If it be clear that no penalty was in- 
tended to be imposed, then, as a matter of course, it is but çarrying 
out the will of the législature, to decree the statute tp be .simply 
directory. Corbett v. Bradley, 7 Nev. 106. It was in that casa a 
statute requiring certain claims to be preseuted within 30 days, and 
was clearly an act of limitations, and was held mandatory. A 
sheriff was required to file his bond "within ,20 days," ând it was 
held that it was directory, and he did not forfeit his office by failure. 
People V. Holley, 12 Wend. 481. A requirement that an élection re- 
turn should be filed on the day subséquent to closing the. poli was 
only directory. Ex parte Ileath, 3 Hill, (N. Y.) 42. A statute re- 
quired a justice of the peaee, before continuing a cause, to enter on 
the files the reasons for the absence of the signing justice, and it was 
held directory, and not mandatory or jurisdictional. HoUand v. 
Osgood, 8 yt. 276. A statute required that security for costs should 
be given before process issued, and it was held that the giving 
of the security was not essential to the jurisdiction, beeause the 
statute did not say that the giving of security was a condition in 
compliance with which only the process might issue. Nor did it pro- 
vide that the process should be void, or be quashed, or set aside, if 
security should not be given. The court having gênerai jurisdiction 
of the subject-matter and the parties may proceed if the security be 
given nunc pro tune. Parks v. Goodwin, 1 Doug. (Mieh.) 56. Stat- 
utes giving jurisdiction are always liberally construed in furtherance 
of justice, and such an interprétation as will work a forfeiture of the 
right is not favored. Pearéon v. Lovejoy, 53 Barb. 407. Where the 
directions of the statute are given with a view to the proper, or duly 
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and prompt conduct of business merely, the provisions may be gen- 
erally regarded as directory. Hurford v. Omaha, 4 Neb. 336, 350. 

Thèse are some of the cases indicating the prineiple governing the 
courts in this matter, and the suprême court of the United States bas 
frequently recognized andenforced thèse rules in the construction of 
statutes. iSpea/ke. V. C7. S, 9 Çraïloh, 28 ; t/. S., v. Fow^awf, 11 Wheat. 
184 ; U. 8. V. Dandridge, 12 Wlieat. 81 ; Sup'rs v. U. S. 4 Wall. 435, 
See, also, Miller v. Gages, i McL. 436,* The Suprême court of Ten- 
nessee bas frequently recognized this distinction between mandatory 
and directory statutes. Mount\.Kestersdn,6 Ca\àA52,é59; Poster v. 
Blount, 1 Tenn, 342; Atkinson v, Rhea, 7 Humph, 69; Sellars v. Fite, 
3 Bax, 125, 131. And in Gregory-^. Burnett, 1 Humph. 60, the stat- 
ute requiring transcript to be filed 15 days before the sitting of the 
court was held mandatory, because it especially enacted that if not 
done the judgment below should be affirmed. 

In Jackson v. Wiseburn, 5 Wend. 136, it is said that it is the ordi- 
nary course of the court, upon cause shown, to enlarge the time to 
plead or other time prescribed for any purpose by the rules of prac- 
tice of the court. The rules of practice of the court, being established 
by the court, may be made to yield to circumstances to promote the 
ends of justice. But not so as to a statuts : it is unbending, requir- 
ing implicit obédience as well from the court as its suitors, and the 
court possesses no dispensing power. But in Kelly v. Moody, 7 Hill, 
156, it was said that defaults may be set aside in cases where the 
practice is regulated by atatute, as well as where it dépends on the 
rules of the court, Indeed, our statutes of jeofails require amend- 
ments or acts to be done nunc pro tune, in order to save the rights of 
the parties, withoùt any distinction of that character. We hâve sev- 
eral acts of congress as peremptory as the one we are considering 
which require this, A section of thé Revised Statutes says — 
•' That no summons, writ, déclaration, return, process, judgment, or other pro- 
ceeding in civil causes, in any court of the United States, shall be abàted, 
arrested, quashed, or reversed for any defect or want of form; but sucli court 
shall proceed and give judgment according as the right of the cause and mat- 

*Consult, also, Henderson v. U. 8. 4 Ct. Cl. 75, 83 ; Limestone Co. v. Rather, 
48 Ala. 440; McKune v. Weller, 11 Cal. 49; Wheeler v. Chicago, 24 111. 105; 
State V. Baltimore Co. 29 Md. 517, 522; Stayton v. Hnling, 7 Ind. 144; Hooker 
V. Youngyb Covv. 269: Dutton v. Kclsey, 2 Wend. 615; Caldwell v. Albany, 9 
Paige, 574; Segmour v. Judd, 2 N. Y. 464; mil v. Draper, 10 Barb. 454,480; 
People v.Snhermerhorn, 19Barb. 540; Barnes v. Badger, 41 Baib. 98; Pottei's 
Dwarris, St. 222, and notes; Id. 184; Sedgw. St. &. Const. L. ;i22, and notes; 
Id. 368; 2 Am. Lavv Reg. (N. S.) 409, and note; Coolev, Const. Lim. 77; 1 
Smith, Lead. Cas. 687; 2 Ky. Law Eep. (Maich, 1881.) 106. 
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ter in law shall appear to it, without regarding any such defect or want of 
form, * * * and may at any time permit either of the parties to amend 
any defect in the process or pleadings,. upon such conditions as it shall, in its 
discrétion and by it rules, prescribe." Eev. St. § 954. 

This section, both in letter and spirit, clearly confers the power 
and makes it the dnty of the courts to cure such defects as this un- 
less the removal statute is so imperative as to forbid it. Mr.' Chitty 
says that some décisions hâve, on the subject of amendment, made a 
distinction between rules of court and statutory rules of practice, but 
he shows that they do not go upon any want of power, but on the dé- 
termination of the judges to deny the amendment ira gênerai so that 
obédience to the statute may be enforced. 3 Chit. Pr. 54. Certainly, 
if this important proceeding is to be eut off frôm ail amendments 
because the mode of proceeding is regulated by statute, it will be very 
much restricted. At common law, or undei: the English statute of 
jeofails, a writ of error was not amendable. 1 Comyn's Dig. tit. 
"Amendment, 2 C, 4," p. 614. And prior to the act of June 1, 1872, the 
power to amend it was much restricted with us, but that act enlarged 
the power of amendment, and conferred on the circuit and district 
courts further power to amend ail process returnable before them. 
17 St. 197. And this power is still further enlarged by another sec- 
tion of the Eevised Statutes, which says: 

"Any circuit or district court may at any time, in its discrétion, and upon 
such terms as it may deem just, allow an amendment of any process, return- 
able to or before it, where the defect has not prejudiced, and the amendment 
will not injure, the party against whom.such proeess issues." Eev. St. § 948. 

And it was held to cure a writ of error from the district to the 
circuit court returnable to the first Monday of December instead of 
the first Monday of November, as it shoiild hâve béen, and this, even 
though the transcript was not filed before the commencement of the 
term to which it was properly returnable, the court saying the defect 
was one of form. Semmes v. V. S. 91 U. S. 21, 24. 

Hence, if the filing of the transcript in this case, by analogy to a 
■writ of error, can be treated as process by which we obtain jurisdie- 
tion of removable causes — and this is the most favorable view for 
the motion to remand — it is cloarly amendable under this section of 
the Eevised Statutes by ignoring thô defect, or allowing it to be filed 
nune pro tune, as was doue where a case was wrongly entitled'. 
Fourth N. B. V. Neyhardt, 13 Blatchf. 393.' But that it is not process 
in that sensé I think is clear. It is the filîng of the pétition and 
bond in the state court that'ûperàtés tôtransfor the case; Taylor v. 
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Rockafaller, 6 Eep. (Berton,) 226; Shook v, Rankin, 2 Cent. L. J. 731; 
Fisk V. Bailroad Go. 6 Blatchf. 362. 

The cases, commencing with Villabolos v. U. S. 6 How. SI, and 
U. S. V. Curry, là. 106, and running numerously through tlie reports, 
ineluding Mussina v. Cavazos, 6 Wall. 355, and Edmonson v. Bloom- 
shire, 7 Wall. 306, relating to the exceedingly technieal rules of the 
suprême court governing the acquisition of jurisdietion by that court 
through a writ of error or appeal by the filing of the transcript, fur- 
nish the strongest analogy in favor of the motion to remand. But, 
as stated by Mr. Justice Miller in the last-mentioned case, the intel- 
ligible ground of thèse décisions is that the writ of error and the 
appeal are the foundations of the jurisdietion, without which there is 
no right to revise the action of the inf erior court, and that the writ 
of error, like ail other common-law writs, beeomes functus officia 
unless some return is made to it during the term of the court to 
which it is returnable. A careful comparison of the language of the 
acts on which thèse décisions are made with that of the one we are 
now considering shows that they are not at ail alike in respect of this 
matter of prescribing the time. Neither the act of 1789 (1 St. 84, § 
22) nor of March 3, 1803, (2 St. 244, § 2,) prescribe any time for 
filing the writ of error or the transcript, They only adopt the com- 
mon-law mode of proceeding known as a writ of error, which was 
always returnable to the term of the appellate court next following 
the date of the writ, and it was hère of the essence of the writ that 
it should be so ret.urnable in order that the court should aequire 
jurisdietion. But it will be seen, from an examination of ail thèse 
cases in the suprême court, that a default did not hâve any such effect 
as that accompanying a failure to file a transcript in thèse removal 
causes if the time is held under the act to be essential. A new writ 
of error could be sued out, notwithstanding the misearriage of the 
fîrst, at any time within the time prescribed by the statute of limita- 
tions, and the case be thus carried to the appellate court. The juris- 
dietion referred to by Mr. Justice Miller as founded on the writ of 
error that is lost by the failure to file the writ and transcript is not 
that over the subjeot-matter, but that over the parties, the writ and 
the citation being neeessary to bring them into the suprême court. 
Hère, however, the statute does not call for any process, or prescribe 
any, to give this court jurisdietion of the parties to a removed cause, 
and we are not, as once before remarked, acting as an appellate or 
other supervisory tribunal into which process is neeessary to bring 
the parties. They are brought into the state court by process, and 
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we acquire jurisdiction in that sensé by the same process as the state 
court acquires it. The pétition and bond for removal in the state 
court arrest the proceedings there, and, by law, the parties and their 
controversy are transferred hère without any writ or other process 
ike the common-la'W writ of error; and it is a mistake, in my judg- 
ment, to suppose that the jurisdiction is to be subjected to the same 
technical rules as apply to that writ, or to treat the filing of the 
transcript as équivalent to it. It is immaterial what may be the 
status of the case between filing the pétition in the state court and 
the filing of the transcript hère. Dill. Eem. (2d Ed.) §§ 80-81. It 
may be in a defective state while thus in transitu, so that we cannot 
proceed hère without a transcript; but I do not think it foUows 
from this that the filing of the transcript is a condition précèdent to 
be 80 strictly performed at the very day that unless so done we are 
deprived of ail jurisdiction. Even in the strict practice pertaining 
to a -writ of error there are certain dispensations indulged to prevent 
a failure of justice. Phil. Prac. (2d Ed.) 21é, 215; 222; H. 136. 
And although the writ is strictly returnable to the first day of the 
term, it may be filed during the term, and is good unless dismissed 
because not filed according to the rules; and this resuit is reached, 
for purposes of convenience and justice, by treating the whole term 
as one day, and that the first day, which fiction of the common law 
might as well be adopted to save the right of removal. Ins. Co. v. 
Mordecai 21 How. 195, 201. 

It may be said that by a like construction of another clause in the 
same section of this statute the time for filing the pétition and bond in 
the state court may be enlarged, which is not permissible. Glbsoii v. 
Johnson, Pet. 44. But the distinction is obvious; for the intention 
is there manifest that the pétition must be filed before trial actually 
commenced, and before or at the term at whieh the cause eould be 
first tried, and not after. The phraseology necessarily shows that this 
provision of the statute is imperative, because it is not prescribing a 
précise time within which a thing must be done, but a particular 
condition or status of the case which will entitle it to be done at ail. 
There is not hère a direction for filing a pétition within a certain 
time, so mùch as a description of the class of cases in which a re- 
mo^ml may be had. The idea of time is not the leading one, nor of 
the nature or essence of the particular subject, for it may be varia- 
ble according to many circumstances; but the référence to time is 
only for the purpose of describing the status of the case that is to be 
removed. It is not so in the matterof filing the transcript; and the 
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two provisions serve, in my judgment, to illustrât© the whole doc- 
trine of mandatory and directory statutes. Jt does not, on the one 
hand, seem to me, at least, that cong^-ess thought it very important, 
except for tlje prderly and prompt dispatch of business, that the 
transcript should bq fiied on the iirst day of the term of this court; 
and, on the : otherj it does seem impoi'tant and necessary to fix 
some stage of thel proceedings in the state court after which there 
should be no removal. T^txia provision is prohibitory as to time, and 
négative in the very nature of the object the législature has in view. 
The other is affirmative only; and where this is the case, the courts 
■will not add the words "and not a,fter" by implication, Ryan v. Van- 
landingham; 7 Ind. 417, 424. But even this clause of the statute, 
under the influence of the principle that enlarges tbe remedy, hàs 
been, by construction, extended so as to include cases not within its 
letter. Removal Cases, 100 U. S. 457, 473; Nat. Bank v. Wheeler, 13 
Blatchf. 318, 

The authoïity of adjudicated cases is so conflieting that a ruling 
either way on this ground of the motion to remain would find 
support, and I hâve, therefore, endeavored to get at the governing 
principle, quite independently of the cases more or less closely allied 
to the one we hâve in hand. Considering that the clause we are 
construing has been in ail the acts from 1789 to the présent timé, 
there are remarkably few cases on the point to be found in the re- 
ports. The only expression of the suprême court is found in the 
Removal Cases, 100 U. S. 457, at p. 475. By fault of the elerk of 
the state court the removing party did not file the transcript on the 
first day, but did on the second, and the court bverruled the objec- 
tion, saying: 

"While the act of congress requires seeurity that the transcript shall be 
flled on the first day, it uowhere appears that the circuit court is to be 
deprived of its jurisdiction if by accident the party is delayed uiitil a later 
day in the term. If the circuit court, for good cause shown, accepta the 
transfer aftér the day, and during the term, its jurisdiction will, as a gênerai 
rule, be complète and the reinoval properly elïected." 

This seems to leave the question to the discrétion of this court to 
either accept or décline jurisdiction; but, of course, that discrétion is 
to be regulated by the rules of law applicable to the proper construc- 
tion of the statute and correct practice under it. In the cases 
already cited it will appear that there is much more latitude allowed 
where the delay is caused by the act of an officiai than where it is 
caused by the act of the party himself. 2 Am. L. Beg. (N. S.) 409, 
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and notes. In McLean v. Raih-oad Co. 17 Blatcllf. 363, it was held, 
notwithstanding this décision of the suprême court, that the neglect 6f 
an attorney, like that in this case, was not an accident or inadvert- 
ence within the ruling, and that after a failure to file the transcript 
there could be no subséquent removal. This is in itself an important 
considération, because, in the analogous cases of a writ of error to 
the suprême court already considered, the court seems to justify its 
refusai to take the case somewhat on the ground that, until barred by 
gtatute of limitation, a second writ may be sued. In that case the 
transcript was filed three days after it should hâve been, and it was 
held to be essential that it should be filed on the very first day, to give 
the court jurisdiction, and that the enumeration of causes for which a 
case should be remanded, as contained in the fifth section of this act 
of congress, does not exclude the power of the court to remand for other 
causes. McLean v. Railroad Co. 16 Blatchf. 309. In Broadnax v. 
Eisner, 13 Blatchf. 366, it was held to be lâches not to file the tran- 
script on the first day unless it were shown to be impossible to procure 
it. In Bright v. Railroad Co. 14 Blatchf. 214, the transcript was filed 
on the first day of the term next succeeding that at which it should 
hâve been filed, and it was held that only a strict compliaiice would 
give the court jurisdiction. In Clippinger v. Ins. Co. 8 Chi. Leg. News, 
155 ; S. C. 22 Int. Eev. Eec. 47, although the removal was obstructed 
by the state court refusing it, which action was afterwards reversed, 
and immediately thereafter the transcript was filed, it was held too 
late. To same effect is Cobb v. Ins. Co. 3 Hughes, 452. On the other 
hand, in McBratney v. Vsher, 1 Dill. 367, and Hyde v. Ins. Co. 2 Dill. 
625, it was held that if the removing party fails to file the transcript 
the adverse party may do so ; and in one case, where the removing 
party had only filed a copy of the summons, when he should hâve filed 
a complète transcript, the court gave him further time. If the rigid 
rule of the above case, holding the time of filing an essential élément 
of the jurisdiction, had been adopted, thèse cases could not hâve been 
BO decided. In Jackson v. Iris. Co. 3 Woods, 413, the transcript was 
filed 14 days after the first, and it was held not to be fatal to the 
jurisdiction, although no excuse seems to hâve been offered for the 
failure. So, in Kidder v. Featteau, supra; S. C. 1 McC. 323, where 
the delay was 43 days, and no excuse was offered, the jurisdiction was 
maintained. There seems to be the récognition of a gênerai princi- 
ple that where a cause has been removed and falls within the act of 
congress, it will not be remanded for irregularities which can be rem- 
edied and hâve worked no injury to the adverse party. Dennis v. 
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AlachuaCo. 3 Woods, 683; Osgood v. Railroad Co.6 Biss, 330, 335, 
And the late circuit judge of tlie eiglith circuit seems to appiove this 
latter class of cases. Dill. Eem. (2dEd.) §§ 83, 85, and notes. See, 
also, 20 Am. L. Eeg. (N. S.) 24, 40. 

Embarrassed as I hâve been by this conflict of authority, I am 
satisfied, for the reasons I hâve stated, that the jurisdiction should 
not be defeated by an excusable failure to file the transcript on the 
first day, notwithstanding the seemingly peremptory language of the 
statute, which, I think, in that respect is only directory. In this 
case the reasons given for not filing in time seem to me excusable, 
in view of the exceedingly brief delay. But I think proper to say, in 
the light of the authorities consulted, that I am not prepared to hold 
that every négligence should be excused, and the time enlarged, in ail 
cases where no spécial injury to the other side appears, but that the 
true rule seems to be that the statute must be strictly obeyed, and 
a failure to comply with it must be reasonably accounted for, before 
the court will exercise its power to enlarge the time. Inexcusable 
négligence in itself imports an injury to the adverse party. And 
while the statute may be held to be directory merely, and not manda- 
tory, for the purposes I hâve stated, it does not follow that it is nuga- 
tory in that regard, or that the courts can ignore its plain require- 
ment that the transcript shall be promptly filed on the first day of 
the term. 

The second ground for the motion to remand présents as much 
difficulty as the one just determined, and raises several important 
questions of practice under this statute. It must be conceded, as it 
is, that in a proper case, and in a proper mode, a minor défendant 
or plaintiff may remove his eontroversy into this court, as other par- 
ties may, for the act of congress makes po distinction betvreen cases 
where the parties, or some of them, are infants, and where they 
are sui juris, but conféra the right on any party to a suit coming 
within the jurisdiction ; and it cannot be supposed, therefore, that 
suits by or against infants are excluded from the opération of the 
act. But how the removal is to be made in thèse cases is not pre- 
scribed, nor bas it been indicated by any case or text-writer, so far 
as I can find from anything brought to my attention by counsel or 
developed by my own investigations. That the jurisdiction dépends 
on the citizenship of the infant and not that of the next friend, where 
he is a plaintiff, seems established. WiUia7ns v. Ritchey, 3 Dill. 406. 
The same is true of a married woman as plaintiff. Wormley v. 
Wonnlaj, 8 Wheat. 451; liuckman v. Palisade Co. 1 Fed. Eep. 367. 
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In cases of executors, administrators, and trustées, generally, the rule 
is that the citizenship of the real and not the nominal party governs ; 
and where saeh trustées are the real parties in interest their own . 
citizenship, and not that of the parties they represent, controls th© 
question, though it will be seen that the character of the suit, as one 
at law or in equity, enters sometimes into the détermination of the 
question whether the trustée or the cestui que trust is the real or nom- 
inal party. Dill. Eem. (2d Ed.) § 54, and notes, p. 68 ; Bump, Fed. 
Proc. 133, 134; Id. 176, 184. Again, the cases cited will show that 
in removed causes the status of the case, as affected by state statute» 
and methods of procédure, enters into the question of real and nomi- 
nal parties to the record. Now, when an infant is a necessary party 
to the record the necessity of binding him to what is done by proper 
process and methods of procédure is apparent ; for, as remarked by 
counsel hère, it is of the utmoBt importance, in a case affecting th& 
title to land, that no mistake shall be made in the matter of juris- 
diction over the person of the infant, while it may be quite unimportant 
•whether a state or fédéral court tries the case, if either may properly 
try it under the law. 

Actions by and against infants, or rather those actions which con- 
cern their property, are so much changed by state législation that 
attention must be given to rights thus acquired and distinctions thus 
established, or we are likely to get into confusion in administering 
a jurisprudence itself destitute of ail statutory régulations on that 
subject. From the beginning thèse removal acts hâve obviateJ ail 
necessity for process in this court by requiring the défendant, as a 
condition of his right of removal, to enter an appearance in this court. 
But, as to infant défendants, this cannot be done, for they cannot 
waive process or enter an appearance, nor can it be done without 
service of process by any one for them. After process served, their 
appearance may be entered for them, but the service is a pverequisite 
to any authority in that behalf . In original cases in the courts of 
the United States, sitting in equity, there can be no defence other- 
wise than by guardian ad litem, and one cannot be appointed, nor 
the infant bound, until service of process upon him. Equity Eule 
87; Bank of the U. S. v. Ritchie, 8 Pet. 128 ; O'Hara v. MacConnell, 
93 U. S. 160; AT. F. Life Ins. Go. v. Bangs, 13 Cent. L. J. 88 ; S. C. 
to be reported in 103 U. S.; Carrington v. Brents, 1 McL. 174. 

As I understand the chancery practice to whieh we are bound by 
equity rules 91 and 87, an infant always sues by his next friend and. 
défends by his guardian ai litem, where he is personally a necessary 
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party io the recoi'd ; but the court generally devolves the duty in either 
case upon the règular guardian, or will sometimes sustaia that guard- 
ian's action in that behalf without the technical formality of an 
appointment as prochein ami, or guardian ad litem, 1 Danl. Ch. Pr. 
(5th Ed.) 160, § 9; Sch, Dom. Eel. 592, c. 6; Id. 389, ce. 1, 2; Bing. 
Inf. c. 9, p. 118. But never is service of process upon the guard- 
ian alone, or upon the parent, or other substituted process of th.jt 
character, .sufficient to bind the infant where he is personally an 
essential party défendant. It must be served on him in person. See 
the authorities above. Now, -where the regular guardian hàs power 
under his appointment, whether it be judicial, statutory, or testament- 
ary, over the estate of the infant, and occupies as to that estate such 
a position that a suit by him or against him will be effectuai to bind 
it and the infant, suits brought by him and process served on him , 
will be sufiBcient in many cases, whether the infant be regularly made 
a party or not. In that class of cases, the jurisdiction of the fédéral 
courts, as to citizenship, will dépend wholly upon the citizenship of 
the guardian, as in case of any other trustée, and not that of the 
infant, unless it be a suit in which, in a court of equity, the cestui que 
trust is an indispensable party, in which event it would dépend on 
the circumstances of the case bow the court would treat the parties 
in deciding which would be the nominal and which the real party in 
interest, in view of the question of jurisdiction, or whether they would 
be both regarded as indispensable. If this were a case originally 
brought in this court, standing as to parties in the shape it now does, 
there is no doubt whatever that this infant défendant, like ail other 
défendants, assuming that she is a citizen of Kentucky, would hâve 
to be sued in the district of her résidence, so that process oould be 
personally served upon her, if the case is to be treated as a personal 
action to càncel the deeds of conveyance under which she claims title 
to the land; or if it be a suit in rem, or of that nature, against the 
land, there might be substituted process under the eighth section of 
the act of March 3, 1875, {18 St. 472,) which is understood to dis- 
pense with the requirement of personal service as well in the case 
of infants as other défendants. N. Y. Life Ins. Co. v. Bangs, supra; 
Mohr v. Manierre, 101 U. S. 417, at pp. 421, 422. But this case 
being removed from the state court, the question is whether we are 
to proceed now to bring in the infant, who has removed it, under 
this section of the act of congress, as her counsel contends we may; 
whether we are to treat her as already in this court by reason of her 
pétition for removal, as he also insists she is ; or whether we are to 
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resort to -substituted J)rocess allowed by the practice in the state 
court ofequity from which the case coraes. 

Let us look at the case as it stoôd in the state court, and see 
what were the rights of the plaintiff in this matter of process as 
àgainst this infant défendant; for it will be seen that the methods 
of procédure in the two courts as to substituted process are entirely 
différent, particularly as, to infant défendants. G«nerally, in the 
state equity courts, any non-resident défendant can be brought inlo 
court by simple publication in a newspaper, according to the terms 
of the statute. T. & S. Code, (Tenu.) §§ 4352-4359; 1 Meigs' Dig. 
(2d Ed.) § 605, p. 759, and cases oited. In attachment cases the 
■writ must be issued and levied, and âlso notice given by publication. 
T. & S. Code,,§§ 3518-3526; 1 Meigs' Dig, § 275, p. 272; Id. § 606, 
pp. 761, 762. In suits for the administration of estâtes, solvent and 
insolvent ; in those for the sale or partition of lands of persons un,der 
disability; in actions of ejectment, or other proceedings affecting 
their estâtes, — there are spécial régulations in regard to infant de- 
fendants -whose lands are to be sold for the anoestor's debts, or 
■whose estâtes are to be divided or converted into money for their 
own beneflt or othervfise affected by the litigation. But it -will be 
found that there is no , uniformity whatever observed in thèse reg- 
tilations, and it dépends upon the oharacter of the proceeding in 
eaoh case, and often on the particular court in which it is pending. 
Bometimes, and perhaps generally, service qf process upon the 
regular guardian alone, -whether the infant be résident or non- 
resident, whether the guardian be named as a party to the bill or 
not, and whether it be a personal action or one solely in relation to 
the property of the infaut, will suffice to bind the infant and his 
property. But this is not always so, and sometimes both must be 
served; and when specially required, as it often is, the infant must 
be served personally, whether he has a guardian or not. Where 
there is no regular guardian, service direetly upon the infant must 
be had and a guardian ad litem appointed; but in nearly ail cases, 
I believe, provision is made for substituted process by publication 
where the infant is non-resident and has no regular guardian within 
the state; but in one instance, at least, provision is made for a sale 
of his land where he is non-resident, without any substituted process 
or appearance for him whatever, upon a return of two nihils. T. & 
S. Code, (Tenu.) §§ 2257, 2260, 2261, 2338, 2380., 2516, 2517, 2829, 
3257,3264, 3325, 3652, 4099, subsec. 7, § 4420, subsee. 4; 1 Meigs' 
Dig. § 512, p. 512; Id. § 604, p. 759; 2 King's Dig. (2d Ed.) §§ 
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3258, 3259, 3260, 3267; 1 King's Dig. § 1107. From this state- 
ment ii will appear how différent is the mode of practice in the state 
courts from that which obtains in the fédéral courts, as already 
described ; and, as before pointed out, in thèse removal causes, where 
the parties are sui jwris, the state statutes prescribing substituted 
service are whoUy immaterial, because the act of congress requires 
a,n appearance as a condition of removal; but'they become of vast 
importance when we come to détermine how the infant défendant is 
io be bound in a case sought to be removed from a jurisdiction 
where thèse modes are adopted to that of another, where it is either 
impossible to bind her for want of her présence within the juris- 
diction, or there is only a limited mode, in certain cases, where she 
is without. In the state court this case would f ail within the gênerai 
rule where the infant défendant, upon return of process not found, as 
ibis was, and affidavit of her non-residence, could bave been brought 
in by substituted process of publication, because the bill allèges that 
flhe had no regular guardian, a guardian ad litem would bave beén 
appointed for her, and she would hâve been f ully bound ; for while 
the bill prays a sale of the land, at the élection of the assignée, for 
•distribution, — to decree which, perhaps, a state court would bave no 
jurisdiction, — it is not a bill to sell land of a person under the disa- 
biiity of infancy where personal service on the infant is required. It 
is rather in the nature of a personal suit against her to cancel as 
void the deeds under which she claims, than a proceeding against the 
lànd. However this may be, it is not, I think, a case requiring under 
ithe state statutes personal service on the infant, but it might be 
served on the regular guardian, if she had one ; and, in whatever 
view the bill be considered, being non-resident, or out of the state, 
and having no regular guardian in it, publication was ail that was 
required. If it had been made to appear to the state court as it now 
does hère, or by amended and supplemental bill, that subsequently to 
the filing of the bill a regular guardian had been appointed in this 
state, the court could hâve directed alias process to be served on him, 
or, without process, allowed him to appear and défend the suit, or 
else coukl hâve directed publication and appointed a guardian ad 
litem, taking care to appoint the regular guardian, unless there should 
be some reason for appointing another. I am of opinion either of 
thèse modes would hâve been proper in the state courts, and hâve no 
doubt whatever that under the state practice the appearance of a reg- 
ular guardian in a case like this is ail that would be required, no 
process of any kind being necessary if lie voluntarily appears, though 
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out of abundant caution most practitioners prefer to serve process on 
the infant in ail cases where it can be done, or to make publication if 
non-resident, whether there be a regular guardian or not. ïhis grows 
out of the want of uniformity in the spécial régulations already men- 
tioned, and the diÉSciilty of determining whether the given case would 
faU under those statutes requiring service on the infant personally, or 
on both guardian and infant. 

Having now determined that in this case — and I wish to confine 
the ruling to those cases where the infant may be bound by service 
of process alone upon the regular guardian, and leave others to be 
determined as they arise — the infant défendant would hâve been 
bound in the state court, without the service of any process, by the 
appearance in her behalf of her regular guardian, let us inquire 
what effect is produced by removal to this court under the peculiar 
facts of this case. I hâve shown that in an original case in this 
court service of process upon a regular guardian, or appearance by 
him without service upon the infant, would be ineffiectual ; the only 
substituted process known to the fédéral statutes being that under 
section 8 of the act of March 3, 1875, (18 St. 472.) That section, 
as I under stand it, applies only to suits "commenced in any circuit 
court of the United States," and does not apply to removed causes, 
and for the obvious reason that as to thèse causes the act contem- 
plâtes an appearance hère voluntarily of the removing défendant, and 
no process is necessary. But this would altogether defeat the right 
of an infant défendant who cannot appear voluntarily to remove his 
case, unless some one can appear for him without process, or we resort 
to the state process to bring him in, for no fédéral process can reach 
him outside of the district where he actually résides. We cannot 
issue state process from this court, whether it be by writ or publica- 
tion ; and therefore it seems to me necessary to hold that where there 
is an infant défendant there can be no removal until, by effectuai 
process, he has been first brought into the state court and some one 
there authorized to appear for him in that court. If such person 
may appear there without process and bind the infant, he may ap- 
pear hère without process and bind him to a like extent; but there 
must be a preliminary appearance in the state court to supply 
the want of process there, so that that court should hâve the infant 
bound to answer the suit, and he be brought hère with that bond 
upon him ; for we cannot supply it, nor substitute one for it, nor can 
he under the law voluntarily forego or waive it, and it is absolutely 
v.8,no.9— 43 
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neoessary to the rigMÈs of the plaintiff that it should be put upon him. 
And as section 4 of the aet of March 3, 1875, (18 St. 471,) préserves 
to the plaintiff ail righis he has .^cquired by virtue of the proceedinga 
in the state court in the matter of process and the right to compel an 
appearance, I am of opinion that in any case sought to be removed 
from a state court to this court, where the removing party is an in- 
fant défendant, there must be first an appearance in his behalf in the 
state court by some one authorized by the state laws to make that 
appearance, and that whether it be toluntary, or coerced by direct of 
substituted process, it is essential as a preliminary ■ step to the 
removal, and cannot be supplied by appearance hère, and that thé 
remoyal must beby the person authorized bv law to bind the infant 
by such an appearance. 

If it were not for this necessity of having the infant défendant 
bound by process or an authorized appearance, as to which the law 
is always strictly to be pursued, I should not hesitate to hold that a next 
friend could file the pétition and bond for removal, because, although 
an infant def endfi by his guardîan ad litem, the functions of that rep- 
résentative are strictly défensive, and whenever the infant becomes 
an actor, as by filing a cross-bill or pétition, he proceeds by next 
friend, usually the gdardian ad litem, &ctmg.m that capacity in that 
particular suit ; and even a regular guardian, with power to sue, pro- 
ceeds or is taken technically as the next friend. 1 Dani. Ch. Pr. 
68, 69, 77, (5th Ed.;) 2 Danh 1595, Where the regular guardian 
has power, under the statute appointing him, to bring suits — as he 
has in Tennessee — of course hé càn act in that capacity, and it is 
whoUy immaterial whether he îs calléd guardian or next friend, and 
I hâve no doubt sueh a guardian may file the pétition to remove. 
In re Brocklebank, 6 Ch. Div. 358, it was held an infant might in- 
stitute bankruptcy proceedings in his own name, and it is a gênerai 
rule he may, by next friend, pursue any remedy others bave. But 
it is insisted that a guardian ad litem cannot do it, because — 

" He is to défend the suit in the court from which he dérives his authority, 
accordmg to the riiles and principles o£ law applicable to the case, as adminis- 
tered in that tribunal, and in couformity with the ordinary mode of trial and 
practice of the court in similar cases. It is not within the scope of his 
authority or duty to change the tribunal for the trial, or that the décision 
shall be upon principles other than those applicable to like cases in the forUm 
in whieli tlie suit is pending, His spécial and restricted powers admit of the 
exercise of no such discrétion." Hannum's Heirs v. Wallace, 9 Humph. 129, 
136. 

This was said in déniai of the power to submit to arbitration, and 
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is, no doubt, a correct statement of the law. But it is a suffieiérit 
answer to it to eay that congress, with plenary authority over the 
Bubject, in the case of infant défendants who are citizens of other 
Btates, bas, by necessary implication, conferred . the authority to 
remove the cause to the proper fédéral court; and, certainly, the 
principle cannot be resorted to to defeat the right of an infant de- 
fendant to a removal in those cases where he must be represented by 
a guardian ad litem. If the power of représentation is to be thus 
strictly eonfined to that court and suit, it necessarily results that 
there can be no removal, unless we resort to the gênerai principle that 
an infant may assert any right or pursue any remedy through a next 
friend, and in that capacity the guardian ad litem may remove the 
cause; and, if he refuses, I should not hesitate tosay thât any reg- 
ular guardian, parent, or near relation, or other person upon whom 
the courts devolve that duty, might act in his behalf, and such act 
would not be "officions," as bas been argued. It is said circumstances 
might exist which vrould render it to the interest of the infant to bave 
the case remain in the state court, and an unwise or fraudulent next 
friend might seek to remove it to his damage. If such a state of cir- 
cumstances be possible, I hâve no doubt the fédéral court, acting on 
the principle that governs ail courts, would protect the minor by 
remanding the cause, upon the ground that it was deleterious to 
remove it. 

The suit, when properly removed, proceeds under the direct com- 
mand of the statute "in the same manner as if it had originally 
commenced in the said circuit court." Act March 3, 1875, (18 St. 
471, § 3.) It would, therefore, be entirely compétent for this court, 
after such a removal, to appoint a guardian ad litem and proceed with 
the case; for although the jurisdiction of the fédéral courts of 
equity does not extend to the care and protection of infants and their 
property generally, as do other courts of equity, those powers belong- 
ing to the states, they hâve abundant power to bind them and protect 
them in cases and controversies within their jurisdiction. N. Y. Life 
Ins. Co. V. Bangs, supra. My beat judgment in thèse matters of 
practice may be thus summarized : 

1. An infant défendant, where the case is removable, may remove 
his suit into the fédéral court by his regular guardian, guardian ad 
litem, or next friend, who may file the pétition and give the bond. 

2. But this cannot be doneuntil proper steps bave been taken by 
the service of process, either directly or by substitution, to bring the 
infant défendant into the state court aceording to the requirements 
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of the law of the state as applicable to that case, or until there is an 
appearance there for him by some représentative authorized by the 
state law to appear for him without process, 

It is insisted by the learned counsel for the petitioner hère that 
McKenna, having since he filed the pétition become the regular 
guardian, may ratify what he bas done as next friend, and tbua per- 
fect the removal. Potential as the principle of ratification some- 
times is, I do not think it can be safely applied. to supply a want of 
compliance with those conditions prescribed by the statutory or mu- 
nicipal law as a prerequisite for obtaining jurisdiction over the per- 
son or property of an infant. If the infant oould herself ratify, it 
might be différent. No case cited justifies the argument in favor of 
the doctrine. McKenna was not a guardian, either regular or ad litem, 
at the time of filing this pétition; no process had been served or sub- 
stituted by publication ; and the state court had obtained no jurisdic- 
tion over the infant when he came, in and as next friend sought to 
remove the caSe in her behalf. The merely filing the bill and nam- 
ing her as défendant did not make her a party. She had no power 
to voluntarily appear and waive process, and no one was authorized 
to appear for her. Subsequently he did obtain the necessary author- 
ity by bis appointment as guardian in a case like this, under the 
state statutes, to appear voluntarily, for it is a case, I think, where 
service of process on the guardian alone binds the infant; and where 
that is the case I do not see why he may not voluntarily so appear 
without process. But thèse statutes only operate in the state court, 
and can confer no power to voluntarily appear in a fédéral court 
where the notion of a voluntary appearance by a guardian or any one 
else to bind an infant is wholly unknown. The only theory on which 
it could be permitted is that we are hère, pro hac vice, in thèse re- 
moval causes, a state court, with the same powers under thèse state 
statutes that those courts possess. I think this is not the theory of 
the act of congress, but the one I hâve indicated, which is that the 
défendant comes from the state court only after he is properly there 
by an appearance in that court. Besides this, in a former part of 
this opinion we bave seen how strictly we are bound to the conditions 
of the removal act in order to acquire jurisdiction; and it seems to 
me plain that the petitioner cannot dépend on a subsequentlyracquired 
authority to aid the pétition for removal. 

It is further insisted that this is a case arising under the constitu- 
tion and laws of the United States and that we bave jurisdiction hère 
irrespective of QÏtizenship, and for that reason this case should not 
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be remanded. I hâve no doubt it is that chàracter of case. By the 
very terms of the bankruptcy acts the assignée might hâve filed this 
bill in this court, irrespeotive of the citizenship of the parties, and 
this power could not be given him if it were not a case "arising 
ander the constitution and laws of the United States." Bailroad 
Co. V. Mississippi, 102 U. S. 135; Lathrop v. Drake, 91 U. S. 616; 
Burbank v. Bigehw, 92 U. S. 179; Van Allen v. Railroad, 3 Fed. 
Ebp. 545; S. G. 1 MoC. 698, 20 Am. L. Eeg. (N. S.) 24, 42; Babbit v. 
Clark, 13 Cent. L. J. 248. But by thèse same acts of congress the 
assignée bas been vested with power to bring this suit in the state court 
where he did bring it, and we can only obtain jurisdiction by removal 
as in other cases. Claflin v. Houseman, 93 U. S. 130. 

This pétition for removal makes no mention of that ground of 
jurisdiction, but is based wholly on the ground of différence in citizen- 
ship. The chàracter of this suit appears by the bill filed in the state 
court ; but while we may look to that in aid of the allégations con- 
tained in the pétition for removal, we cannot dépend wholly on it to 
furnish the jurisdictional averments. The pétition itself, like ail 
other records in this court, must show by proper averments the juris- 
dictional facts, and the allegata and probata must correspond. This 
pétition should hâve averred at least that it was a case "arising 
under the constitution and laws of the United States." Ins. Co. v. 
Pechner, 95 U. S. 183; Bible So. t. Grave, 101 U. S. 610; Trafton v, 
Nougues, 4 Sawy. 179 ; Keith v. Levi, 1 McO. 343; S. C. 2 Fed. Eep. 
743; Dill. Eem. (2d Ed.) § 73, p. 89; M. § 70 et seq. This is the 
rule in original cases where the déclaration or other pleading must 
contain thèse averments; and I think it applies hère. Ex parte 
Smith, 94 U. S. 455. In Ins. Co. v Pechner, supra, it is said that the 
"pétition for removal, when filed, becomes a part of the record in the 
cause. It should state facts which, taken in connection with such as 
already appear, entitle him to the transfer. " It would appear from 
expressions in some of the cases that we may look to the record of 
the state court, or to the removal pétition,, for the jurisdictional facts ; 
but I do not find it any where decided that, when a case presented by 
the pétition for removal is predicated on the citizenship, we may 
retain it if it appears by the record in the state court to be one aris- 
ing under the constitution and laws of the United States. Dill. 
Eem. § 70, 71. Grderly proceedings require that one who seeks, by 
pétition or other pleadings, any remedy or redress depending upon 
gtatutory grounds prescribed as conditions to that remedy, should 
state the facts upon which his pétition is founded, and not require 
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the courts to search for thèse averments aliunde his pétition. If tlie 
fact that the suit arises under the constitution and laws of the United 
States may be shown by référence to the record coming from the 
state court, I see no reason why it may not be shown as well by affi- 
davits or dépositions, or other évidence put in the record hère for the 
purpose ; nor why this practice should not apply as well to a déclara- 
tion in an original suit, both as to subject matter and citizenship. 
Another reason why this averment should appear in the pétition may 
be found in the facfc that the adversary parties are entitled to know 
on what grounds the removal is sought, and not be left to grope in 
the dark; and to détermine for themselves whether it is on account 
of citizenship or the subject matter the petitioner claims the right. 
It would be just as reasonable to leave the adversary party to déter- 
mine for himself whether the removal is sought on account of local 
préjudice, under the act of 1867, to be proved at the hearing of the 
motion to remand, or because the controveray arises under a revenue 
law under the act of 1833, or for acts don,e duriug the rébellion by 
fédéral authority under the act of 1867, where thèse grounds are not 
mentioned in the pétition. It would be a very looae practice to dis- 
pense with this averment in the pétition of the ground of removal, or 
to allow one ground to be alleged and another relied on at the hear- 
ing of that pétition, on the motion to remand. If this were the prac- 
tice, I can see no need of any averment on the subject in the péti- 
tion, nor why the whole matter should not be tried on the transcript, 
and such other proof as may be offered, without any pétition at ail. 
If this averment of the grounds of removal is not necessary, there is 
no other use for a pétition. I am, therefore, of opinion that the 
pétition for removal must state Lhe jurisdictional facts, and if it states 
one ground allowed by the statute, as that of citizenship, no other 
can be relied upon in reply to a motion to remand, although it may 
appear by the transcript from the state court that on some other 
ground it could hâve been removed. I do not think Ruckman v. Ruck- 
mail, 1 Fed. Eep. 587, and Norria v. Minerai Point Tunnel, 7 Fed. 
Eep. 272, are against thèse views, when properly considered. In the 
first, counsel only misconstrued the facts shown by the pétition; and, 
in the second, he only cited the wrong act of eongress ; while in both 
the- jurisdictional facta appear bj' the pétition for removal, namely, 
the différence in citizenship. 

Application is made to amend the pétition by inserting the neces- 
sary averment that the case is one arising under the constitution anci 
laws of the United States, and by allegationsof the facts showing thaï 
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it does 80 arisô. TJnder the Eevised Statutes, I hâve no doubt of the 
power of the courts to permit amendments to thèse pétitions for 
removal. There is no reason why they should be àny exception to 
the gener'ai practice under thèse statutes. Eev. St. §§ 954, 948; 
Bump, Fed. Proc. 148, notes. Defective averments havë been 
amended in thèse pétitions by permission of the courts, and it seems 
the usual liberality, under like statutes, would justify an entire 
change of the pétition by alleging anôther ground for retaoval than 
that confeained in tHe pétition. Dilh Eem. § 79, p. 99, and notes. 
In 'Barclay V. Levée Com. 1 Woods. 254, -thè' pétition for removal 
erroneoubly alleged that the jiarty was a citizen of Louisiana, and he 
waspermitted iô amend by sho'ifing he was a citizen of Tennessee; 
and in Houser v. Clayton, 3 Woods, 273, it is said thèse pétitions may 
be amended. In Kaiser v. Railroad Go. & Fed. Eep. 1, 5, the plain- 
iiff sought a removal, and anticipating that the motion to remand 
would be decided against him, becausé it was not shown by the rec- 
ord that the différence in citizenship existed at the time the suit was 
commenced, aslied leave to amend fAc ttanscript from the state court, 
and he was peirmitted to do it, with the expression of à doubt whether 
he cbald go further in âmending than to show a more complète tran- 
Bcript, and whether he could, by such an amendment, show that as a 
fact the différence in citizenship did then exist. The question was 
reserved. In Beede v. Cheeney, 5 Fed. Eep. 388, thé cause was 
remanded because the pétition wàs in the présent tense, and there- 
fore did not show that the parties were at the time the suit waa com- 
menced of différent citizenship. But in neither of thèse cases was 
application made to amend the pétition for removal, as in the other 
cases already cited, where it was allowed; and I think they cannot 
be taken as authority against the right to amend. The requirement 
that the record shall show jurisdiction is no more imperative in 
removed than original causes ; and in the latter, under the statutes 
authorizing the courts to permit amendments, they are very libéral 
in allowing the jurisdictional facts to be shown by amendment of the 
déclaration or other pleading. Michaeton v. Denison, 3 Day, 294; 
Fishcr V. Rutherford, Bald. 188, 193; Re McKibben, 12 N. B. E. 
97, 102; Kelsey v. Railroad, 14 Blatchf. 89; Bump, Fed. Proc. 148, 
notes; Id. 655, and notes; Connelly v. Taylor, 2 Pet. 656, 564; 
Jackson v. Ashton, 10 Pet. 480. The statute is very broad, and says 
that no summons, writ, déclaration, return, process, judgment, or 
other proceedings shall be abated, arrested, quàehed, or reversed for 
any défect or want of form, but the courts shall permit either party 
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at any time to amend any defect in the process or pleadings upon 
such conditions as may be prescribed, and contains, in my judgment, 
a législative command to permit a pétition like this to be amended to 
the same extent that other pleadings may. Whether they can be 
amended after the time prescribed for removal bas expired, or rather 
whether the amendment will operate only from the time at which it 
is made, or will relate to the time when the pétition for removal was 
filed, it is not necessary in this case to décide. 

I should, therefore, allow the application to amend, and retain the 
jurisdiction, but it does not advance the case at ail, and, for the rea- 
son that we hâve the same difficulty as before in regard to the service 
of process upon this infant défendant, who must be brought into court 
in any event, and we bave no method of getting her hère under our 
practice. We cannot send a subpœna to Kentucky for her, nor can 
her guardian voluntarily appear, without personal service, according 
to our practice. He may do that in the state court, and her appear- 
ance may be compelled in that court by publication, but not hère, for 
the reasons already stated in this opinion. Where a suit is brought 
in a fédéral court, and an indispensable party is out of the jurisdic- 
tion, it must be dismissed; but surely that is not to be the resuit of 
the attempted removal in this case; and yet I see no other, if the 
case bas been already removed to this court. We must, ex necessitate 
rei, resort to the law of the state upon the subject of process against 
infant défendants, or this case cannot progress beyond the point it 
was at the time of the attempted removal, and this reaort can only 
be had by remanding it to the state court for that purpose. 

It has occurred to me that, inasmuoh as the eighth section of the 
act of Mardi 3, 1875, provides a substituted process by publication 
and notice to bring in absent défendants in certain exceptional cases 
where the suit is commenced in this court, we might apply it in thia 
case, as it is of the character provided for, although it was not com- 
menced but removed hère, because the third section of the same act 
says that after a case has been removed hère it shall proceed in the 
same manner as if it had been originally commenced hère. But, on 
mature reflection, I am satisfied this is not a sound construction of 
the statute, and produces unnecessary confusion in the practice. 
Thèse provisions for substituted process are not favored, and are no- 
where more strictly construed than by the fédéral courts; and it 
would be a stretch of judicial power to permit it in removed causes, 
when the act providing it in terms confines it to those commenced in 
the fédéral courts. Again, while this would remove the difficulty as 
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to process against infant défendants in removed causes falling within 
the very exceptional circumstances provided for in the eighth section 
of the act of congress, it would leave ail the others where we were 
before, and we would hâve one piractice for infant parties to removed 
causes for one class of cases and another for ail others. This intro- 
duees confusion into the practice, is an unsatisfactory and unneces- 
sary resuit, and, in my judgment; not sustainable upon sound prin- 
ciples. It is the true rule to adopt a eonstructioti which covers ail 
caseSj and to require an infant défendant to bè brought into the state 
court by proper prooeedings for that purpose before permitting ahy 
removal in his behalf by any one authorized to tnake it. Until that 
time there is, I think, technically or strictly speaking, no suit agàinist 
him to be removed. - This remôvial was, if thèse views be correct, 
prématuré, and the cause should be remailded on that account. 

This would dispose of this motion without a considération bf the 
question, so mtich argued, as to the citizenship of Maud B. McKenha, 
the infant défendant, who oannot, it is urged, hâve a separatè 
citizenship from her father, who is, confessedly, a citizen of Ten- 
nessee. If this be 80 we could take no jurisdiction on àccount ôf 
différence of citizenship between the plaintiff and défendant. But 
as we could on account of the subject-matter, I would pass this 
perplexing question without the expression of any opinion, but for 
the fact that my judgment is not final, and it is proper that I 
should dispose of ail the questions properly raised; and a,lso it is 
proper, in view of any subséquent proceedings for removal. As it 
is, I shall do no more than iutimate my judgment on that question, 
although I hâve given it a very careful considération. I am satisfied 
that an infant child can acquire a separatè citizenship or domi- 
cile from that of its father, if not for ail purposes of nationality 
and change of statas in its relations to the statutes of descents 
and distribution, certainly to the estent of acquiring a forum, 
broadly speaking, in the courts bf the United States or of another 
state than that of which its father is a citizen. Or, as I may express 
it, for the purposes of judicial jurisdiction over the person, property, 
and right to sue and be sued of an infant, it may hâve a différent 
citizenship from that of its father. It can acquire this only by that 
émancipation by the father which relinquishes his parental control 
over the Bubject. On principle I do not see why, if a father may of 
his own volition and arbitrarily change a child's domicile in ail that 
the term implies, except, perhaps, that of its nationality, by simply 
changing his own domicile, he may ûot by bther arbitrary acts db 
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the same. When we corne to consider how and hy wkat mets he may 
do this, the courts may, upon grounds of public policy and in the 
absence of législation, see fit to confine the. father to the act of 
changing his own domicile; or, when they come to consider what 
acts shall be taken as évidence th^t the father has exercised his 
power of changing the child'a domicile, they may décline to consider 
any other than that of a change of his own domicile as conclusive. 
We find, when i\^ jurists consider the right of a surviving mother 
or guardian to change any ohild's or ward's domicile, they, wher& 
the right is conceded, qualify it by confining it to cases free from 
any frauduient purpose, such as changing the order of succession 
for their own benefit. The change will not be permitted to do this, 
while it may be effectuai for oth#r purposes. I do not, with the 
limited means at my command, find any trace of this qualification 
having been applied to the right of a father. to change his child's 
domicile ; but again I see no reason why it, should not be so, applied, 
whether we regard him as changing it by changing his own; or hj 
otlier means. This would. meet the objections urged against the 
principle in argument, but reaUyit is a question not of international 
law, as applicable to independent oountries, but rather of muni'cipal 
régulations by the states, to be , governed by considérations of the 
peeuliar comity that. cornes of the anomalous relations they .bear to 
each other under our System of governraent. Whether the principle 
I hâve indicated exists, so that it has received récognition in ail 
countries, is a question I am unable to answer ; but it certainly does, 
or did, obtain in France. Whether it is reoognized by the common 
law of England, or is otherwiae ther© established, s^ems; doubtful ; 
though the right of émancipation so as to change the child's domi- 
cile in the matter of parish settlements,.and the existence of that 
effect in ail matters of domicile through the opération of the marriage 
of the infant, seems established. • It cannot, then, in any view, be 
unqualifiedly said, as was maintained in argument, that it is' a rule, 
without an exception, that a father cannot change the domfieile of 
hia child without changing his own, or that a minor child cannot 
acquire any différent domicile from that of its father. 

However thèse. questions would hâve tp:;be anawered where there 
was an entire absence of législation, ç)r in international tribunals, 
there can be no doubt that our Sttates., in their relation to ;each other, 
hâve eoutrol over the subject of émancipation of minora from parental 
control to the fullest extent, and that eaoh may preseribe the rules 
to govern it andlimit or extend.-it3' effects. Nothing was moro 
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common, some years ago, than spécial acts of the législatures eman- 
cipating minora from the disabilities of infancy, entirely or partially; 
and some states hâve gênerai statutes on the subject. I hâve no 
doubt that, nnder our adoption laws in Tennessee, if a citizen of 
Kentucky should adopt the minor child of a citizen of Tennessee, 
that ipso facto, and by necessary implication, the child would become 
a citizen of Kentucky by the consent of the state of Tennessee, and 
that Kentucky would recognize the changed ttatus of the child. 
Gonst. Tenn. art. 2. § 6 ; T. & S. Code (Tenn.) 3643-3645. So, if, 
under our Code, which says— 

"A father * * * may, by deed executed in his life-time, or by last will 
and testament in' writing from' time to time, and in such manner and form 
as lie thinks fit, dispose of, the cnstody and tuition of any legitimate child 
under the âge of 21 years and unmarried, * * * during the minority of 
said child, or for a less time." T. & S. Gode, § 2492. 

—A deed or will should appoint a citizen of Kentucky such guardian, 
I hâve no doubt it would operate to make the child a citizen of Ken- 
tucky by necessary implication, whether it would or not for ail pur- 
poses change the rule that the last domicile of the father constitutes 
the domicile of the child. And, perhaps, there would be the same 
resuit if the county court should bind an abandoned child to a citizen 
of another state. T. & S. Codé, § 2549. 

Why cannot a person bave two domiciles — one for political citizen- 
Bhip, and another for purposes of succession ? And, as I understand 
the subject, there ie respectable authority that he may. The suprême 
court bas held thpit, ex necessitate rei, a wife may acquire a différent 
domicile from tbat of the husband, and the same necessity may some- 
time exist, I should think, in the case of a child. Cheever v. WUson, 
9 Wall. 108. I am aware that our courts hâve decided that there is 
a distinction between résidence, however long-continued, and citizen- 
ship, in the purview of our constitution and laws, and that they apply 
substantially the same tests applied to détermine questions of dom- 
icile in determining questions of citizenship ; but I know of no case 
that holds that the -person must dénude himself so entirely of his 
former domicile in one state that the laws of succession in the new 
state must attach to him in order to constitute a change of citizen- 
ship, and on the principleslaîd down by the authorities I hâve con- 
sulted on the subject of two domiciles, I do not know why this most 
rigid test of domicile should be insisted on. I should, of course, con- 
cède that the person can hâve only one domicile or résidence as per- 
taining to his inter state right'of suing or being sued in the fédéral 
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courts ; tut it does not follow from this that when a conflict arises 
we. must apply the test of the right of succession in determining the 
conflict, nor that the domicile of succession must be inevitably the 
one that settles this suable citizenship, if I may so oall it. Simple 
résidence is the usual test of the place to sue a man ; and while I do 
not départ from the established doctrine that citizenship is something 
more than résidence, I am not prepared to hold that it is nothing less 
than the domicile of succession. 

I do not overlook the fact urged in argument that the fourteenth 
amendment to the constitution bas declared that "ail persons born 
or naturalized in the United States and subject to the jurisdiction 
thëreof are citizens of the United States, wherein they réside." Const. 
art.' 14. '"■''. 

But I do not understand that thisM bas enlarged the judtèial 
power of the United States under article 3, § 2, so as to include oôn- 
troversies bçtween persons, who would be citizens ,of the same state, 
ag theretofore understood, but w,ho are novf simply résidents ot différ- 
ent states, as contradistinguished from ^exsoxxs dorniciled in différent 
states. But ,^e hâve the same tests of citizenship now as before the 
amendment. Robertson y. Cease, 97 U. S.i646, M9; NaL Bank y. 
Teal, 5 Fed. Ebp. 503^ 505. I think thèse yiews will find support in 
the follo-wing authorities, and the cases cited by them : 2 Kent, (12th 
Ed.) 233, note c, 225,. 226, note 1, (d,) 430, note 1, 431, 49, 71, 72 
Scjjoul. Dom. Bel. part 3, passim, pp. 312, 412, 452, 442, 393, 394; 
314, 367, 372, 591, 598 ; Story, Conf. L. (5th Ed.) passim, §§ 39, 49 
§■'46, and note 4, §§631, .543, § 480, et,seq.,:é92et seq.; Phil 
Dom. passim, c. 3, c. 7; Westl. Priv, Int. L. §§.35, 36, 37, 34, 316 
Whart. Conf. L. (2d Ed.) passijfi, §§ 8, 10, 10a, c. 2, passim., §§ 24 
29, 41-.43, 55-66, 67-77, 81, 82, ,396, 704, 720; Bump, Fed. Proc 
130, 185, 217; Dill. Eem. (2d Ed.) 67,^nd notes; Somerville v. Som- 
erville, 5 Ves. 750, (Perkin's Ed.) and notes; Allen v, Thomasonj 11 
Humph. 535; Cloud v. Hamilton, là. 104; Ross v. Ross, 129 Mass. 
243; Tirrell v. Bacon, 3 Fed. Eep, 62; CoUinson y. Teal, 4: Sawy. 
241; Holmes v. Railroad Co. 5 Fed,., Ejsp. 523, 526. And see 11 
Cent. L. J. 421; 12 Cent. L. J. 51. 

I do not treat this subject with a more exact and critical observa- 
tion of the authorities, because, whilô I am inclined to think that an 
infant child may, at least to the estent of conferriug the right to sue 
and be sued in the fédéral courts, with thé consent of its father, ac- 
quire in the father's life-time such a domicile in another state than 
that of the father's domicile as will make it a citizen of that state, I 
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do not think, on the facts of this case, this défendant has aoquired 
Buch a separate citizenship from her father. I find not the leasi 
trace of any principle upon which this resuit can be accomplished 
without the complète émancipation of the infant from thO; parental 
control of the father to that estent that there is conferred upon it the 
right to choose its own domicile, or upon some one else standing in 
loco parentis the right to choose one for it. The father can no more 
constitute a mère résidence of his child a citizenship, than he can 
make his own mère résidence a citizenship, under the rules of law 
regulating this fédéral jurisdiction over citizens of différent states. 
The domicile of the child must be changed, whether so completely as 
to alter its status for ail purposes or not, certainly so completely that 
it no longer dépends upon the volition of the father to again change 
it. In Tamworth v. New Market, 3 N. H. 472, it was held that, p> 
child was not eûian<îipated by a contract of the father that it should 
réside with a! stranger till it was 21 years of âge. He cannot by 
merely depositiiig his child in this or that state continue to change 
its domicile foï any purposé witKout changîng his own. He must r^- 
linguish and abandon his rights in that behalf to the child itseïf or 
another, or by opération of law the child's domicile will shift only 
with his o\m. The afiSdavit hère shows oiily that he haa placed 
his child to réside with friends in Kentueky — permanently.he thinks, 
judged by his own intention as it now exista, and that of the child 
and the friends with whom she résides, but non conétat that he may 
,not change that intention, résume his parental control of his own 
volition , or that thèse friends may not compel him to résume it by seiid- 
ing the «hild back to him. He shows thathé has not feleased his 
parental authority, because he appeals to it tiï sustaini his right tO 
control this litigation, and hàs supplemented it by applying for a 
guardianship of her property. I hâve no doubt that after emà>nèipa- 
tion he might be guardian or next friend, as any other tnight, ànd 
natural father he must always be; but as long as he exercises his 
légal control qua î&ther, or has the right to do so, his 'child''s domi- 
cile must remain his own. I hâve no doubt, therefore, that Maud 
B. McKenna is a citizen of Tennessee, and for that reason, as well as 
othersj on the record as it now stands, this cause must be remanded. 
Eemand the cause. 
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Bailey V. Amebioan Cent. Ins. Co. 
[Uircuit Court, D. lowa. 1881.) 

1. JxTRiam&rtcm' ov thei Ciecuit Cotjrt— Rbmovai. of CATr8E&— Act of 1875 

This court has jurisdiction, under the act of March 3, 1875, of a suit removed 
hère from a state court on the pétition of the défendant, where the suit was 
originally brought in the state court, appearance entered therein for the 
défendant at the flrst term, pétition for removal presented, and the requisite 
bond tendered, without &nf other pleading being flled. 

a " GoNTEovERsr "— Pbesumftions. 

Where nothing appears to the contrary, it will be presumed, from the fact 
that a suit has been commenced, that there is a " controversy" between the 
parties. 

TMs is an action to recover damages uppn a policy of insurance, 
ttûd was originally instituted in the circuit court of Lee county, lowa. 
TMe défendant, a non-resîdènt corporation, appeared iii the state 
court at the first term after the commencement of the suit, and, 
without filing any other pleading, presented its pétition for a removal 
6f the cause to this court. In the pétition for removal the foUowing 
Btatements appeàr : 

"Your petitioner, the défendant, would respectfuUy show the court that 
the matter aùd amouht in dispute in the above-entitled cause exceeds, exclu- 
sive Of costs, the èùm of $500; that the controversy ini said suit is between 
citizens of différent States ; and that the petitioner was, àt ihe commencement 
of this suit^ and stjll is, a citizen of the state of Missouri; and that the said 
-Noah Bailey was thea, and still is, a citizen pf lowa." 

Good and sufficient bond being tendered, th« state court sustained 
ibe motion |o remove the cause, and the record bas accordingly been 
,filed in this court. Tbe; plaintiff moves to romand, upon the ground 
,tbat, at the titae of the filing of the pétition for the removal in the 
state court, there was no controversy between the parties. 

Hagermcm, McGrary d Hagerman, for plaintifif. 
i Fulton é Fulton, for défendant. 

McCiiABYi G. J. The act of congress of March 3, 1875, under 
-fvhich this «ase was remQVed, provides for the removal of causes 
"where the matter ip dispute exceeds, exclusive ofcosts, the sum or 
value of ,$5.00, * * * in whieh there sh ail be a controversy be- 
.tween citizens of différent states." It is insisted by the counsel for 
plaintiff that inasmuch as no answer or demurrer was filed in the 
state court, and no issue joined, we are bound to présume that there 
was no controversy in the case. That there must be a controversy in 
order to authorize the removal, is, of course, clear; and if it appears 
affirmatively from the record that there was no contiiversy, then the 
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cause should be remanded. Keith v.Levi,! McGrary, 343.* But 
vf& are inclined to think that, where nothing to tïié côntrary appears, 
the court ougtrt to présume, froin the fact that à' suit has béèn com- 
menced, that there is a controversy between the parties; If the 
défendant has made a def ault, or if, having appeâred, he bas admitted 
the justice of the plaintiff's claim, in either case there is no contro- 
versy ; but where the plaintiff has brought bis suit and the défendant 
has appeared, and, not being in default for want of pleading, has 
petitioned for a rèihoval, under the act of congréss, we think we are 
bound to présume that there is a controversy. The presumption in 
every case is, -where a suit is brought, that there is a controversy 
between the parties, unless the côntrary appear frofla the record. This 
was the view of the subject evidently taken by oongress in theienact- 
ment of the thîrd section of the act above cited. By that section it is 
provided — , 

"That whenever either party, or any one or more of ^he plaintiflfs. or défend- 
ants entitled to remove any suit mentioned in the next preceding- section, 
shall désire to remove such suit from a state court to the circuit court of the 
United States, he or they may make and flle & pétition in such suit in^ such 
stàte court before.or at the term at which said cause could be firsttried,"etc.' 

In very few, if in any, of the states of the Union are there aùy 
statutes authorizihg the filing of an answer before the first term; 
There is no siich statute in this state, and, inasmuch as the: act 
of congréss expressly authorizès the pétition for removalto be madé' 
before the term at which the case could be first tried, it followsiithat 
the pétition may, in iùany cases, be presented before any an'swer or 
demurrer is authorized to be filed. Besidesy we are both of the opinion 
that it aflfirmatively appears from this record that there is a contro-; 
versy, The pétition for removal distinctly so states, andit is aworn 
to. There is certainly nothing in the statute requiring that the fact 
of a controvei'sy shall appeàr either by an anâwet or a demurrer. : If 
it appears from the record, whether by the pétition for 'rerixo val; or 
otherwise, it is sufficient. ,- ' , 

The case of Stanbrough v. Griffin, 52' lowa, 112, is relied upon by 
the counsel for plaintiff. In that eàsfe Rothtock, J., expresses the opin- 
ion that a removal is not authorized in a case where th«re isnp 
ànswer or démarrer, and the record does not show that there is ai 
controversy between the parties. The question whether the pétition 
for removal was sufficient to show the controversy, was not considered 
in that case; and, indeed, the pôiiit was not neeessary to-be decided> 

*S. C. 2 FED. IlEP. 743. ■ 
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and the remarks of the jndge concemiiig it are dicta. Notwîthsfand- 
ing our high regard for the suprême court of lowa, we are unable to 
concur in the view expressed by Rothrock, J., on this question. 

The motion to remand is overruled. 

LovBj D. J., concurs. 



United States v. Moselt and others. 

(District Court, D. Colorado. July 25, 1881.) 

1. Btjeeties— Bonds— Ambndmbiîts. 

Where property nnder seizure la delivered to a claimant on his giving a bond 
conditioned that he would pay the value of the property into court if it were 
çondemned as forfeited by the final decree, Tield, that the liability of surettes on 
the bond is flxed on the renderlng of such a decree, though the Ilbel on which 
It was rendered was amended subsequently to the exécution of the bond. 

A. P. Van Dmee, Asst. U. S. Atty., for the United States, 

Latimer é Morrow, for défendants. 

HoFFMAN, D. J. The ground of forfeiture set forth in the original 
libel in this case was, in substance, that the master and crew of the 
Bchooner San Diego had, without the consent of the Alaska Com- 
mercial Company, taken and killed seals in the waters adjacent to 
the islands of St. Paul and St. George, in Alaska territory, in viola- 
tion of section 1967 of the Eevised Statutes. 

The amended bill allèges the killing to hâve been done "within the 
limits of Alaska territory, and in the waters thereof, to-wit, on and 
near Otter island, and in the neighborhood of and adjacent thereto, 
in violation of section 1956 of the Eevised Statutes. 

The killing alleged in either case was unlawful and contrary to the 
provisions of title 13, c. 3, of the Eevised Statutes, enacted for the 
protection and préservation of fur-bearing animais in Alaska territory. 

But the pleader was misinformed as to the précise locus in quo 
where the killing was elïected. He was therefore allowed to amend 
his libel so as to conform to the facts. On this amended libel the 
vessel and skins were çondemned. The claimants had previously 
given bonds for the appraised value of the vessel and cargo. The 
présent suits are brought on thèse bonds, and it is contended on the 
part of the sureties that the eflfect of allowing the amendment which 
bas been mentioned was to exonerate them from ail liability under 
their bonds, by means of which they obtained a delivery to them of 
the property seized. 
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The bonds are in the usual form ; they may be said to consist of 
ihree parts : 

(1) The bond proper, by whîeh an absolute obligation is created to pay to 
the United States a specifled sum of money. (2) A récital setting forth that a 
libel of information, etc., had been filed; that the property was in the custody 
of the marshal, and their appraised value. (3) The condition or clause of 
defeasance to the effect that if, on the condemnation of the goods, the obligors 
shall pay into court their said appraised value, then the obligation to be void, 
etc 

With regard to the libel of information the récital in the , bond 
further states that it bas been filed on behalf of the United States 
against 1,650 fur seal-skins, "for reasons and carises in said libel of 
information mentioned." 

It is claimed by the défendants that the effect of this clause is to 
restrict the obligations of the bondsmen to a liability for the penalty 
of the bond in case the goods shall be condemned, for the reasons 
and causes mentioned in the original libel; and that, inasmuch as 
they were condemned for reasons and causes set forth m an amended 
libel, the bondsmen are discharged. 

But the nature and extent of the obligation assumed by the bonds- 
men are to be ascertained, not from a clause in the récital which is 
no essential part of the instrument, and which might hâve been 
entirely omitted, but from the terms of the condition or clause of 
defeasance which specify under what circumstances the obligation 
shall become void. Thèse are : 

" (1) In case the said 1,650 fur seal-skins shall, by tJie final sentence, dearee, 
orjudgment of the saîd court, be condemned as forfeited; and (2) if the said 
Mosely, etc., their heirs, etc., shaU thereupon pay into the said court the sum 
of $6,189.50." 

It is plain that the obligation to pay is conditioned upon this con- 
demnation of the goods as forfeited in the suit then pending. But 
it is not conditioned upon this condemnation for the précise reasons 
and causes in the original libel of information mentioned. In the 
original form of bonds submitted to the court for approval the words 
"for the causes in said libel set forth" were added in the condition 
of the bond, but they were stricken out by direction of the judge, as 
appears by his initiais in the margin. This could only hâve been 
done for the purpose of avoiding the very question which is now 
raised, and of exacting from the claimant to whom the goods were 
to be delivered an obligation to pay their appraised value in case 
T.8,uo.9— 44 
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they should be condemned by any decree which tbe court might law- 
fully make in the suit. 

In the bond giyen for the vessel a printed form was used, which 
^068 not contain the.-wordB inserted in the manuscript bond, and 
stricken out by the judge as above stated. 

No question is or cto be raised as to the right and duty of the 
court to allow the atnendment to the libel. The decree stands, 
therefore, as the final decree of condemnation, lawfully made, and 
thus the very contingeney bas occurred upon which, by the terms of 
-this obligation, the bondsmen were to beoome liable. 

But, independently of the fdregoing considération, I entértain no 
doubt that the settled rule of the admiralty is that when a bond bas 
been given for property under seizure, and the property bas bëen 
delivered to the claimànt, the bond stands in the place of and repré- 
sente the rem, and that whatevôr amendments the cotirt- might law- 
fully allow if the property had remained in thô éustody of the mar- 
shall, it can equally allow without afiPectihg the liability of the 
bondsmen . Any other rule would be inconvénient and pernicious. 

Libels are often necessarily drawn in hastè, and with an imperfeet 
or mistaken conception bf the facts. A bond for value may be teûd- 
ered at once. If this be done and the vessel restored to thè claim-' 
ant, and if the libellant is from that moment deprived of ail right to 
amend, except on pain of dischargîng the bondsmen and thus reri- 
defing the litigation' fru'itless,'it is évident that the grossest injustice 
might be done in cases where the property bas been removed frOm 
the jurisdiction and no reseizure can be made. The suggeâtion 
that the claimant and his sureties bave agreed to be responsible 
only in casé the property is condemned, "for the reasons and causés 
mentioned in the libel," involves a petitio principii. It is more 
aocurate to say that they hâve agreed to be responsible in case the 
court, in the due andordinary course of procédure, shall condemri 
the property; and the allowanoe of proper aniendments must be 
deemed to hâve been contemplated as a possible or probable inci- 
dent in the cause. In the case of Newell v. iVortora, 3 Wall. 257^ the 
libel had been amended by dismissing it as to a pilot who had been 
improperly joinedin a suit against the master and vessel, It was 
Argued then, as now, that the sureties "bound themselVes with réf- 
érence to this libel; that their contraet was stricti juris, and could 
not be extended by implication," But the court summarily overruled 
this objection, observing, in the language of Mr. Justice Story in The 
Schooner Harmony, 1 Gai. 123: "Every person bailing such property 
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18 considered as holding it subject to ail légal dispositions of the 
court." 

In the case before Mr. Justice Story the amendment moved for 
was the addition of a new substantive cause of action against which 
the statuts of limitations had run, and it was disallowed for that 
reason. With regard to the objection that the rights of the sureties 
might be affected, he says : 

"I will only add that a third objection, that it might affect the rights of 
the sureties on the bond given for the property, has not been considered of 
weight in aiiy cases at common- law. When the property has been delivered 
on bonds it is too much to contend that the rights of the court can be 
increased or diminished by that circumstance. Every person so bailing the 
property is considered as holding it subject to ail légal dispositions by the 
court. A fortiori, the objection would, with great difficulty, find support in a 
court exercising admiralty jurisdiction." 

In The Maggie Jones, 5 Cent. Law J. 263, it wàs insisted that an 
amendment submitting the name of one Bradley to be added as co- 
libellant discharged the sureties. But the court says : 

"This position is untenable. I regard it as settled by the case of Newell v. 
Norton, 3 Wall. 257, that the undertaking of the surety is practically co-ex- 
tensive with the liability of the vessel in that particulàr action, and subject 
to any amendment which the court has power to make. The addition of a 
new party, or, indeed, any other amendment which the court has power to 
make in the original case, has usUally been held not to affect the undertak- 
ing of the surety." ' 

In the case of Evere v. Sager, 28 Mich. 47, the court says: 
" If the court possessed the power to order or allow such an amendment, 
irrespective pf the stipulations of the parties, the sureties would hâve been 
bound by its action, because their obligation must be uhderstood as contem- 
plating a possible exercise of such power." ' ' 

Numerous other authorities might, no doubt, be fotïnd on thiS 
point tinder considération. Enough hâve been cited to establish that 
where property under seizure has been delivered to a claimant on a 
bond for value, conditioned he will pay the value into court if a final 
decree of condemnation be rendered against the property, his liability 
and that of his sureties is fixed as soon as the court has legally ren- 
détéd such a decree in the action. And it is immaterial whether the 
dectee has been rendered on the original libel, or on a libel that has 
beén legally and properly amended, subsequently to the exécution df 
the bond. ■ 
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Eehaedt and others v. Boaeo and others. 
{Circuit Court, D. CoUyraio. Juae 20, 1881.) 

1. EQmTT. 

One cannot take advantage of his o^wn wrong. 

2. MlKBS — DiSCOVEBBKS — LOOATOBS — iTfJUITCTION. 

Where prospectors on the public domain, on discovering minerai, set tip 
their discovery stake and fully complied with the requirements of the state 
law, except in a single particular, hdd, on an application for an injunction to 
restrain the défendants who had pulled up tjie stake, entered into possession, 
and located the claim, from working the claim and removing ore therefrom, 
that, as the plaintifEs were prevented by the défendants from complying wIth 
the statuts in that single particular, their rights would not be prejudiced 
thereby and the injunction ivould' be granted. 

Application for Injunction. 

M. B. Carpenter, Wells, Smith é Maçon, for plaintiffs, 
, Markham,.Patterson, Thomas é CampheU, for défendants. 

Milles, Justice», Plaintiffs, while prospeçting on the public 
domain, discovered minerai within about two feet of the surface of 
theground, and on the seventeentb.dayof June set up their disoovery 
stake, containing the name of thé Iode, — Hawk, — the date of the dis- 
covery, the name of the discoverers, and the other matters sub- 
stantially as required by law. On the thirtieth day of June, 13 days 
thereafter, the défendants pulled up the stake so set by the plaintiffs, 
threw it away, entered into possession, and went to work in the same 
hole, and having sunk the shaft tô the required depth, made a 
location of the claim. 

Plaintiffs brought their action at law for the possession, alleging 
that they were the discoverers thereof, had planted their discovery 
stake, and within the ÇO days p.llpwed by law in which to, complète 
the sinking of their prospect ahaft and make their formallocation, 
the défendants wrongfuljy çntered and hold the claim; and plaintiffs 
s^pk an injunction, in aid of their action at law, to restrain the 
défendants from working the claim and removing ore therefrom. 
The affidavits filed in support of the motion for injunction show that 
in conséquence of threats njade by défendants, plaintiffs were deterred 
from entering on the claim and prosecuting the development work 
within the time required, and that,.though they procured a survey to 
be made upon which to make out a location certificate, this was done 
eecretly, by the officer who made the survey for défendants. It is 
claimed for défendants that the plaintiffs were not in actual posses- 
sion ot the claim between the seventeenth day of June, the time they 
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set their stake, and the thirtieth of June, when défendants entered ; 
and further, that the notice npon the discovery stake of plaintifEs 
was net sufficient, in that it failèd to give the course of the Iode. 

The law of the state gives 60 days after making discovery of 
minerai in which to sink a shaft 10 feet in depth. The main objeot 
of the 60 days' possession, it seems to the court, must be to allow 
time to discover the course of the Iode in order that the location 
may be made thereon. Counsel for défendants made an ingehious 
argument to show that the locator during thoss 60 days, to hold bis 
right, must remain in continuons actual possession of 'the ground. 
The court does not se hold. If the disooverer put up a stake at the 
discovery, giving the name of the Iode, date of discovery, and notice 
of bis intention to locate the claim, this is équivalent to actual 
possession. Otherwise the statute serves no tlâefûl pui^ose.' The 
intention of the statute must be that thé setting up of'the discovery 
stakè with the notice thereon, as reçfuired-, is equivalèût to actual 
possession for the 60 days, within which he may proceed to the 
riext step, to-wit: sink the discovery shaft tothe déptfa 'df 10' feet, 
bave survey ïnade, mark tbelines, and make formai loèfttîôii; That 
the plaintiffs did not sink the shaft to the requireddèj^th àî'lO feét 
within the 60 dâys, cannot préjudice their ifight in this 'éàse, for 
the ïeason that the défendants prevented them from sd^'dbiiig by 
taking possession of their excavation. Plaintiffs could not prosecutè 
their work while the défendants were in the oceupanby, ■ and this 
is sufficient reason for not sinking the shaft wîthin thë time prè- 
scribed; ' •- 

The injunetioii will be awarded. 



Cbossman and others v. Pbndbet and others. 

{Circuit Court, D. Colorado. April, 1881.) 

1. MmEKAL IN Place — Discovbreeb — Locatoks — Titlbî. 

Priority in discovery gives better title to minerai in place than priority in 
location and continuons possession. 

T. A. Green, for plaintiffs. 

Wm. Harrison, for défendants. 

MiLLEB, Justice. This cause is submitted upon an agreed state of 
facts, to the effect that the ground in controversy is covered by the 
surface lines of the Orion claim, located by plaintiff, and also of the 
Pendery claim, located by défendant; that both locations are reg- 
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ular as to fom; tliat the Orion was first located, surveyed, a.vA 
Btaked; that the! locators hâve steadily proseouted work in the devel- 
opment thereof, and hav^discovered minerai in place; that the dis- 
coverers of the Pendery, located subsequently tO the Orion, and while 
the locators of the latter were in possession thereof, also prosecuted 
work amd disoovered minerai in place before the discovery by thé 
locators of the Orion. The question submitted to the court is this: 
Can pro^pectors on the public minerai domain acquire any right in 
whioh the law will proteot them prior to the discovery of minerai in 
rock in place? And, if so, can plaintiffs, being prior locators, 
recover against défendants, who first discovered minçral on the 
ground in controversy ? 

It is the opinion of the court that inasmuch as the plaintiffs 
allowed, tl^ défendants to enter upon their claim and within their 
bouudaries and there sink a shaft, in wbich they discovered minerai 
in rock in place before a discovery by plaintiffs, and make location 
thereof, without protest, the défendants now h^ve the better right. 
But the plaintiffs migbt hâve protected their actual possession of 
their enfijre claim by proper légal proceeding prior to the discovery 
of minerai by the défendants, or by either party. 

A prospector on thç public minerai domain may protect himsélf 
in the poBsessioia of his pedis postessionis while he is searching for 
nùnerâil. His possession so held is good as a posaessory title against 
ail the world, except the govemment of the United States. But if 
he stands by and allows others to enter upon tiis claim and first 
discover minerai in rock in place, the law gives such first discoverer 
a title to the minerai so first disoovered, against wbich the mère 
possession of the surface cannot preyail, and in this case judgmeuti 
must be for the défendants. 
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COBB V. BJIDD. 

{Oireuît ûourt,S. D.Nm Ym-k. Septémbei* 7, 1881.) 

l. Nbw Trial— Misihrect;on—Implied Aghbement to Pay Bent. 

A new trial wiïl not be granted on the ground of misdirection of the jury/ 
where, in an action brought by tenants in commoii joinïly, but continùed by 
the survivor after suggesting on the record the death of the other, to recover: 
what the naie and occupation of certain premises were reasonably worth, tha 
jury were instrùcted that tbe plaintifE was entitled to recover, if they found 
that the défendant remained in occupation under an implied agreement to pay' 
rent; and that an' agreement to pay rent would be implied, if the' défendant 
occupied the premises by the lessors' permission, 'v^ithout any underatanding 
that such occupation ghould be 'without compensation. 

■ .Benedict, Taft <iiBenedict, tôt -phÀrAiS, 

C. Bainbridge Smith, for défendant. 
: Wa£iAce, D. J. The plaintiff feaving oJ)tfliJned a verdict upon tho 
trial, the défendant now moves for a new trial. ; 

The action is for use and occupation of certain preiniseB in the 
pity of New York. . The défendant originally entered into possession 
onder leases exeouted severally by the two ten£i,nt%iflL con^mon, who 
were thiS ownera of the premises. After the leases, expired, by a 
paroi agreement with the tenants in common the défendant was 
allowed to repiain until August 1, 1875, at a speeified rent, The 
évidence authorized the jury to find that, by the joint permission of, 
the lessors, the défendant was allowed to continue in the further 
occupation of the premises, without paying any rent, until Augupi 1$, 
1875 ; and after that time, until the middle of Gctober, though the 
lessors desired possession of the premises and wighed them vaoated 
as soon as practicable, they acquiesced in the defendant's occupation 
of them for the accommodation of the défendant. After the suit 
was commeneed one of the lessors died, and this fact was suggested 
in the record upon the trial, and the action continùed in the name 
of the survivor. 

The jury were nstructed that the plaintiff was entitled to recover 
for use and occupation after August 15, 1875, if they found that the 
défendant remained in océupatibn ôf the premises uhder an implied 
agreement to pay rent. . They were also instrùcted that an agreement 
to pay rent would be implied if the défendant ocoupied by the per- 
mission of the lessors and there was no understanding that euch 
oeeupation shouldbe; without compensation. 

It is insisted that the^e instructions were erroneous,; that thQ 
plaintiff, as 6urvivor,cannot;£e,cpver for; more than bis moiety of the 
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damages ; and that the conventîonal relation of landlord and tenant 
did not exist between the parties, and therefore there can be no 
recovery for use and occupation. Thèse objections to the recovery 
are not well taken. It is elementary that whenever, in actions ex 
contractu, one or more of several parties having a joint légal interest 
dies, the action can only be maintained by the survivor. The orig- 
inal plaintiffs not only could but probably were required to sue jointly. 
1 Chit. PL 12; Decker v. Livingston, 15 Johns. 479; Hill v. Qibbs, 
5 Hill, 56; Sherman y. Ballou, 8 Cow. 304. 

When there is a joint démise by tenants in common and an entire 
rent is reserved, the action is properly bronght by the lèssors jointly; 
and when there bas been no express contract for the letting of the 
premises, tenants in common may join in an action for use and occu- 
pation. Porter y. Bleiler, 11 B&th. 14:9. 

Undoubtedly, the actidn for use and occupation only lies where the 
relation of landlord and tenant exists ; but, as is stated in Tâylor's 
Landlord and Tenant, § 655, "it is not necessary for the plaintiff to 
prove an express contract with the tenant when he took possession, 
or any particular réservation of rent, nor that the tenant has once paid 
rent; for an understanding to that effect will be implied in ail cases 
whère a permissive holding is established." In C arpenter y. V. S. 17 
Wall. 489, Mr. Justice Strong, delivering the opinion of the court, 
eays, (p. 493 :) 

"When the défendant has entered and occupied by permission of the plain- 
tiff without any express contract, the law iraplies a promise on his part to 
make compensation or pay a reasonable rent for his occupation." 

The instructions to the jury were correct, and the motion for a new 
trial is denied. 



Smith & Downs v. Eeynolds. 

(Circuit Court, D. Colorado. September, 1880.) 

1. TrriiK Bonds — Nudtjm PAcruM— Bill fob Bpkcipic Peki-ormakce. 

Where a bill for spécifie performance was brought, based upou a title bond 
whereby the obligors bound themselves to convey certain property to the 
obligées upon certain payments being made, Hield, that such a bond could not 
be enforced for want of considération. 

The complaint was a bill for spécifie performance, based upon a 
title bond executed by three of the défendants to the complainants, 
in pursuapce of which they bound themselves to convey three-fifths 
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of the "Terrible Mine" to the plaintiffs, upon thé payaient of certain 
sums therein named, within a specified time. Before the expiration 
of the time tlie said three défendants had sold and conveyed the prop- 
erty to John H. Maugham, and he had conveyed to A. E. Beynolds. 
Reynolds set up in his answer that the title bond was given without 
considération, The complainants excepted to this portion of Key- 
nolds' answer. 

Hallktt, D. J. As to the exception to the separate answer of 
Beynolds, alleging that the bond executed by three of the défendants 
to the plaintiffs was a voluntary bond, executed without any consid- 
ération, in my opinion it is not well taken. This exception must be 
overruled. Such bonds are of no force or effect whatever unless car- 
ried out by the obligées tendering the whole, or some part, of the 
agreed price, and the obligors accepting the same. To say that such 
a bond is capable of being enforced is to assert that one party is 
bound, while the other is not. If the purchaser is not bound, neither 
is the vendor. It is not the case of a contract founded upon mutual 
promises, which is always enforceable. When there is à promise to 
sell, but no promise to buy, there is no contract. It is a promise 
■without considération. Of course, if the seller, when it is still within 
his power to sell, accepts the money, or some part of it, he is bound 
to make the conveyance ; or, if the considération be that the obligée 
ehall sink a shaft until minerai is struck, or that he shall do other 
work on the mine, the case would be différent. In that event there 
would be no want of mutuality. It would be the case of an ordinary 
agreement, based upon a considération. 

But in the case before us the plaintiffs did not agrée to take the 
property. Is it possible that Clark, Patton, and Ottman were bound 
to sell, while Downs and Smith were not bound to buy ? This I do 
not understand to be the law. I hâve always regarded this class of 
bonds as being without validity. I know there are some good law- 
yers who maintain that such a bond may be treated as a continuing 
offer during the time limited therein, and that the offer may be 
accepted at any time during that period. But this is not my view 
of the law. Mr. Thomas stated that he could fumish some author- 
ities which lay down a différent doctrine. I now think this part of 
the answer présents a good defence. At the final hearing, upon a 
more extended examination of the authorities, my views may be 
modified, but as at présent advised my conviction is that this bond 
is without validity. 
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DowBLL ». Applbgatb and others. 

(Circuit Court, D. Oregon. September 9, 1881.) 

1. Debd, wheit Void undeb THE Internal Rbvenîje Act. 

A deed alleged té hâve been made with the intent tû évade the internai rev- 
enue act or to defraud the United States is not, therefore, învalid under section 
158 (13 St. 294 ; 14 St. 152) thereof, and to malîe it so it must also appear that the 
deed was made without being duly stamped, and with the intent thereby to 
évade the revenue act. 
a Ghantee ' ES Deed. 

Said section. 168. only avoids a deed on nocnimt of the intent, of the grantor 
therein, and it is immaterial with what intent the grantee rcceives it, or to what 
use he puts ît. 
8. Amendaient of Bill. 

After a demurrer to a bill is allotved, the rîght ^o nmori'^' rp«tB in the discrétion 
of the court, and leave to amend will not be grànieu unles&it is necessary to 
promote or attain the ends of justice in the case. 
4. Case m Judoment. 

A demurrer to a bill being sustained, the plaintiff asked leave to amend, to 
the effect that a deed to the dem'urrants was vùid under said sRCtion 158, for want 
oî being duly stamped, which tvas denied ; jt also appearing that sai4 parties 
were bonafide purçhaaers for an adéquate considération. 

Suit in Equity "in aid of Execution." 

AMison G. Gihhi&uà B. F. Doweïl, toi ■pl&iuiiïï, 

W. Cary Johnson, for défendants. 

Deady, D. J. On Jtine 24, 1881, William H. H. Applegate conveyed 
to Charles and John 0. Drain 200 acres of land in Douglas county, 
by a deed in which the Sum of $500 was named as the considération, 
having a stamp thereon of the value of 50 cents. Àmong other 
things, this suit is brought to set aside this conveyance as void, be- 
caùse it was not stamped for $2,000, the alleged actual considération 
thereof, so as to subject the property described therein to the satis- 
faction of a judgmént for the plairitiff against the défendant Jesse 
Applegate, upon the ground that J. A, had conveyed the same to his 
son W. H. H. A. with intent to defraud the plaintiff. On July 8, 
1881, a demurrer to the bill by the Drains was sustained on the 
ground that itdid not appear therefrom that the grantor had omitted 
to stamp the deed sufûciently with intent to defraud the revenue of the 
United States. The plaintiff now moves for leave to amend his bill 
in this respect, and the défendants object because the plaintiff, as to 
them, is seeking practically to enforce a forfeiture upon purely tecb- 
nical grounds against innocent purchasers, and theref ore ought not 
to be favored by a court of equity, and because it does not appear but 
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that the remaining property described in the bill as having been con- 
veyed by J. A. to his chiidren in fraud of his creditors and still in 
their possession, is sufficient to isatisfy the plaintiff's claim. By the 
equity rule 35, the, allô wance of an amendment to a bill,. after a 
demurrer thereto bas been sustained, is in the discrétion of the court. 
Stated briefly, the proposed ainendment is to the effect : 

(1) That the deed in question was made and delivéred with the intent to 
defraud the United States ; (2) that it was made and delivéred by the grantor, 
and accepted by the grantees, with the intent to évade the provisions of the 
internai revenue acts ; and (3) that the Drains caused said deed to be made 
and delivéred, and used the same, by having it recorded, with intent to évade 
said acts, and with intent to defraud the United States ont of a stamp duty 
of a value of $1.50. 

The allégation that the deed was either made, delivéred, accepted, 
or nsed with the intent to defraud the United States, is false upon 
its face. The United States had uo interest in this property, or claim 
upon the grantor, J. A., or W. H. H. A., that would render a convey- 
anee of it to the Drains, or any one else, fraudulent as to it. What 
the pleader probably had in his mind, but failed to express or allège, 
is that the deed was made, delivéred, accepted, and used without 
being duly stamped, with intent to évade, defraud, etc. To stamp 
or omit to stamp a deed is something apart from, ànd in addition to, 
the making, delivering, accepting, or using the same ; and an alléga- 
tion that either of thèse things was done with intent to defraud the 
United States, or évade its revenue laws, is not an allégation that such 
deed was made, delivéred, accepted, or used without being duly 
stamped, and is, therefore, immaterial in this suit. 

It is also immaterial with what intention the Drains accepted this 
deed. Section 158 of the internai revenue act (13 St. 293 ; 14 St. 
142) does not make any account of the intention with which a deed is 
"accepted" or received by the grantee. But in the case of a "bill of 
exchange, draft, order, or promissory note for the payment of money," 
it does provide that if such instrument is accepted, negotiated, or 
paid without being duly stamped, and with the intent to évade the 
provisions of the same act, it shall be invalid. The r^ason of this dis- 
tinction is apparent. Whoever aceepts a bill of exchange thereby 
becomes an active party thereto. In effect and to that extent he 
makes or emits it,— gives it a new lifè and circulation, — and the inten- 
tion with which he does so, so far as the stamp duty is concerned, is 
placed by the stamp act in the same oategory as that of the maker. 
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But in the case of any "instrument or document" other than nego- 
tiable paper, the intention or purpose of . the party to or for whom it 
is made or delivered, or the use he puts it to or makes of it, is simply 
immaterial. Nor is it material in this suit whether the Drains caused 
this deed to be made within the meaning of the statute or not, and 
could only become so in an action against them for the penalty im- 
posed by the aot. If their grantor omitted to stamp it, as requii-ed 
by law, with the intent to defraud the revenue, it is void, no matter 
who, or whether any one, caused them to do so. Nor does it appear 
that the Drains caused this deed to be made, otherwise than by be- 
coming the actual purchasers of the property described therein ; and 
that this did not bring them within the purview or penalty of the 
statute is too plain for argument. 

The proposed amendment is immaterial, and that is a sufficient 
reason why the motion should be denied. But I do not think this 
amendment ought to be allowed, even if it contained the allégation 
that the deed to the Drains is void because the grantor therein made 
and delivered the same to them without its being duly stamped, and 
with the intent to defraud the United States. 

Amendments to a bill, af ter a demurrer thereto bas been Bustained, 
are not allowed as a matter of right, but rest in the discrétion of the 
court, and are only allowed when they are necessary to promote or 
attain the ends of justice in the case. Hunt v. Bousmaniere, 2 Mason, 
365. 

The case sought to be made against the défendants by the amend- 
ment is this : J. A., being a co-surety with the plaintiflf on an officiai 
bond, is alleged to hâve conveyed the premises to his son without or 
upon a grossly inadéquate considération, with intent to defraud the 
state and theplaintiff, who has sincebeen compelled topay the bond. 
But it is admitted that the Drains purchased from the son for a suffi- 
cient considération, and without notice of such fraudulent intent, 
and are therefore not affected by it. Coneeding this, however, it is 
claimed that the deed to the Drains is void because their grantor only 
put a stamp of the value of 50 cents on it when he should hâve put 
two dollars, with intent to defraud the revenue of the différence; and 
therefore the property, for the purpose of this suit, must be consid- 
ered as still held by the son under the fraudulent deed from J. A„ 
and subject to be applied upon the latter's debt to the plaintiff. 

But the plaintiff also imputes another, and, in my judgment, a 
more probable, motive for the omission to stamp the deed sufficiently, 
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and that is, that the considération might correspond witli tliat in the 
deed from J. A. to his son, and thereby give strength to the claim 
that the former was a bona Jide transaction based upon an adéquate 
considération. 

It is not at ail probable that while the actual considération of thè 
deed in question was $2,000, that it would be expressed in the deed at 
$500, merely to save the expense of stamps to the value of $1.50, and 
at the same time ineur thereby a penalty of many times that sum ; 
■while it is not improbable that it may for some reason bave been done 
with a view of preserving an apparent uniformity in the considéra- 
tions of the two conveyances. The two motives could hardly co- 
exist, and there is such a want of probability as to the former, that, 
as between them, the latter must be accepted as the true one. But 
in any event the Drains are innocent purohasers, and not a party to 
or participant in either alleged fraud or fraudulent intention;, and 
■while they may be affected by the invalidity of the deed to them on 
account of their grantor's fraudulent omission to sufficiently stamp 
the sa.me, I do not think that justice or equity requires the court to 
permit the plaintiff to amend his bill, after a demurrer thereto has 
been allowed, sp as to enable him to enforce a claim to the property 
founded upon such invalidity ; particularly as he had ample oppor- 
tunity to bring the matter before the court by proper allégations in 
the amended bill to •which the demurrer vras taken. Besides this, 
there is much force in the suggestion that the plaintiff ought not to 
be allowed to proceed against the property conveyed to the Drains, 
imtil it appears that the property of J. A., either in his own hands or 
that of his children, is not sufficient to satisfy his claim. 

The motion to amend is denied, and the bill as to the défendants 
Charles and John G. Drain is dismissed, vrith costa. 
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Hayes V. Dayton. 

{Oircuit Court, S. D. New Ywk. November 10, 1880.) 

1> Equitt PjjBading — MuiiTiFARioDSNESB — Infbingement op Lettehs Patbkt. 
A bill brought by a patentée to recover profits and damages for an alleged 
infringement of 38 claims in six difEerent patents, is demurrable on the ground 
cl multifariousness, where tliere is notbing in tlie bill to show that any two or 
more of the patents are in fact, or are capable of being, used in making a single 
structure, or that the défendant has so used them, and where the défendant 
would be clearly prejudiced by being compelled thiis to défend himself in one 
suit against so many alleged causes of action. 

a. EqUITY RuLB 37 CONSTRtJED. 

Equity rule 37 applies where a demurrer and an answer are put in at the 
same time to the whole of a bill. 

J. H. Whitelegge, for plaintif. 

G. G. Frelinghuysen, for défendant. 

Blatchford, g. J. The bill in this case states that the plaîntiff 
invented certain "improvements in ventilators, skylighta, skyiight 
turrets, conservatories, and other glazed structures and ventilating 
louvres" described in "several letters patent and reissues thereof." 
It then avers that he obtained six several patents, Nos. 94,203 and 
100,143 and 106,157 and 112,594 and 143,149 and 143,153; that 
he obtained reissues of ail of them, the reissues being six in num- 
ber, one of each, (though it does not appear of whioh original any 
particular reissue is the reissue,) the reissues being numbered 8,697 
and 8,674 ànd 8,675 and 8,676 and 8,688 and 8,689; and that 
sinoe the reissues the défendant has, without authority, infringed 
said several reissues, and made, used, and sold said inventions. The 
bill interrogates the défendant as to whether he has made and sold 
"ventilators, skylights, skyiight turrets, conservatories, and other 
glazed structures, and ventilating louvres, and embraced within any 
or either" of the said "several letters patent and reissued letters 
patent;" also, in four several questions, as to -whether he has made, 
sold, or used what is claimed in each one of four claims in reissue 
No. 8,597, quoting it; and the like as to each one of fifteen claims in 
reissue No. 8,674, and of seven claims in reissue No. 8,675, and of 
two claims in reissue No. 8,676, and of seven claims in reissue No. 
8,688, and of three claims in reissue No. 8,689, there being 38 sev- 
eral claims thus inquired about. The bill prays for a recovery of the 
profits and damages from the said unlawful making, using, and sell- 
ing by the défendants of the said "improvements in ventilators, sky- 
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lights, skylight turrets, conservatories, and other glazed structures, 
and ventilating louvres." 

Thé défendant demurs to the -whole bill, and in the demurrer shows, 
for cause of demurrer, — 

"That it appears by tho said bill that it îs exhibited against tl'iis défendant 
ïor several and distinct matters and causes j in many whereof, as appears by 
said bill, the défendant is not in any manner interested or concerned, and 
which said several matters and causes are distinct and separate one from 
the other, and are not alleged in said bill to be conjointly infringed by said 
defendaut. . By reason of the distinct matters therein contained the complâïn- 
ânt's bill i^ dfawn out to considérable length, and the defenda'nt is compelled 
to take a copy of the whole thereof, and by joining distinct matters togetherf 
which do not dépend on each other, in the said bill, tha pleadings, orders, and 
prdceedlngs, iwill, in the progress of the said suit,. b.e intricate and prolix„,and 
the défendant be put to unnecessary charges- in taking copies of the same^" 

"The défendant j "not waiving his said demurrer, but relying there* 
on," bas put in simultaneously an answer to the whole bill. 

This demurrer does not use the word "multifarioas." A bill is 
■multifarious when it improperly uniteain one bill, agadnst one défend- 
ant, several matters perfectly distinct and unconnected, or when it 
demands several matters, of a distinct and independent nature,, 
against several défendants, in the same bill. The reason of the first 
case is that the défendant would be compelled to unité, in his answer 
and defence, différent matters wholly unconnected with each othery 
and thus the proof s applicable to each would be apt to be confounded 
with each other, and delays would be occasioned by waiting for the 
proofs respecting one of the matters when the others might be fuUy 
ripe for hearing. The reason of the second case is that each défend- 
ant would hâve an unnecessary bnrden of costs, by the statoment 
in the pleadings of the several claims of the other défendants with 
which he has no connection. Story, Eq. PI. § 271. 

The demurrer in this case is intended to be a demurrer for mis- 
joining causes of suit against one défendant. Yet much of it is inap- 
plicable to Buch a case, and is taken from a form which applies only 
to the case of a demurrer by one.of two or more défendants, who has 
no coneem with causes of action stated against the other défendants, 
such a demurrer being really a demurrer for a misjoinder of parties. 
Story, Eq. PI. § 530, and note 3, where is to be found the form im- 
properly used in this case. Yet there seems to be enough left, after 
rejecting as surplusage the improper and utinecessary part, to raise 
the point intended. The demurrer, in regard to misjoining causesiof 
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suit against the défendant, substantially avers that the bill is brought 
for several matters and causes which are separate and distinct one 
from the other, and are not alleged to be conjointly infringed by the 
défendant. This means that the patents sued on are distinct one 
from the other, and that they are not alleged to be conjointly in- 
fringed in any one article which the défendant has made or used or 
sold. This averment of the demurrer is true. 

Where there is a joinder of distinct claims between the same par- 
ties, it has never been held, as a gênerai proposition, that they can- 
not be united, and that the bill is, of course, demurrable for that 
cause alone. Nor is there any positive, inflexible rule as to what, in 
the sensé of courts of equity, constitutes a fatal multifariousness on 
demurrer. A sound discrétion is always exercised in determining 
whether the subject-matters of the suit are properly joined or not. It is 
not very easy, apriori,to say exactly what is or what ought to be the true 
line regulating the course of pleading on this point. AU that can be 
done, in each particular case as it arises, is to consider whether it 
comes nearer to the class of décisions where the objection is held to 
be fatal, or to the other class, where it is held not to be fatal. In new 
cases the court is governed by those analogies which seem beat 
founded on gênerai convenience, and will best promote the due admin- 
istration of justice, without multiplying unnecessary litigation on the 
one hand, or drawing suitors into needless and oppressive expenses 
on the other. Story, Eq. PL §§ 531, 539; Horman Patent Manufg 
Co. v, Brooklyn City R. Co. 15 Blatehf. 444. 

We are not without caâes on the subject, in suits on patents, in 
this country. In Nourse v. Allen, 4 Blatehf. 376, in 1869, before 
Mr. Justice Nelson, a bill on four patents was held good, on demurrer, 
where it alleged that the machine sued oontained ail the improve- 
ments in ail the patents. The court thought that the convenience of 
both parties, as well as a saving of the expenses in the litigation, 
seemed to be consulted in embraoing ail the patents in one suit, in 
such a case ; and that although the defenoes, as respected the several 
improvements, might be différent and unconnected, yet the patents 
were connected with each other in each infringing machine. 

In Nellis v. McLanahan, 6 Pieh. Pat. Cas. 286, in 1873, before 
Judge McKennan, it was held that where a suit in equity ia brought 
for the infringement of several patents for différent improvements, 
not necessarily embodied in the construction and opération of any one 
machine, the bill must coutain an explicit avermeut that the infring- 
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ing machines contain ail the improvements embraced in the several 
patents, or it will be held bad for mnltifariousness, on demurrer. 

In Gillespie v. Cummings, 3 Sawy. 259, in 187é, before Judge Saw- 
yer, the bill was founded on two patents for the manufacture of 
brooms, There was a demurrer on the ground of the joinder of two 
separate and distinct causes of action. It appearing by the bill 
that the defendant's broom, if infringing, must be an infringement of 
both of the patents, and that there was, therefore, a common point 
to be litigated, and much of the testimony must, from the nature of 
things, be applicable to both the patents, the bill was held good. 

In Horman Patent Manufg Co. v. Brooklyn City R. Co. 15 Blatchf. 
444, in 1879, before Judge Benedict, a bill in equity on two patents 
alleged that the défendant was using machines containing, in one 
and the same apparatus, the inventions secured by each of the two 
patents. It was demurred to on the ground that it did not allège 
that the devices were used conjointly or connected together in any 
one apparatus, but the demurrer was overruled. The court held 
that as the bill did not show the controversy to be of such a oharac- 
ter that préjudice to the défendant would resuit from the joinder in 
one action of the causes of action joined, the bill must be sustained. 
The court was of opinion that, in the absence of any other fact, the 
circumstance that the two transactions complained of were the use, 
in a single machine, of two patented devices connected with the 
mechanism of the machine, warranted the inference that no préju- 
dice would resuit to the défendant from the joinder of the two 
transactions. 

The décisions above cited ail tend in one direction. The décision 
in Oase v. Redfield, 4 McL. 526, if limited, as it apparently ought to 
be, to the case of an original patent, and of another patent granted, 
in terms, as an improvement on the original patent, is not like the 
présent case, as shown by the bill. It is a case difficult to under- 
stand, and, if it were like the présent case in its facts, whatever there 
is in the décision of it tending to sustain the bill in this case, is 
opposed to ail the other cases on the subject. 

The présent case appears to be a suit on 88 claims in 6 différent 
patents. There is nothing to show that any two or more of the pat- 
ents are in fact, or are capable of being, used in making a single 
structure, much less that the défendant bas so used them. So .far 
as the bill shows, the causes of action are as distinct as the patents. 
v.8,no.9— 45 
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The patents are not showii' to be oonneéted With each other in every 
infringing machine, or to be ùsëd at -the same time in any infringing 
machinei- The cobtlrovéray in this Suit appears from the bill to be of 
Buch a characterthafe' préjudice will resuit to the défendant from 
being called'on- to deftemd injone suit against 38 claims in 6 différent 
patents, no two ofi^bich claims, so far as the bill shows to the con- 
trary, are ëmployed dif any one machine. On this gi^o'und the bill 
m^ust be held bad- ' ' i 

".The plaintiff oontendffthat thé putting in of an answer tb the whole 
bill is a>TîyâiVer<of/ the deaiurrer. Bule 32 iii equity permits a de- 
ibiirreïr to & .paït'éf abili, a plëa to a part, and an answer as to "^he 
residue. If, dmEÎiedly, that rule îorbids a detourrér to the whole bill, 
and, at the same time, an answer to the wKole bill, thè plaintiff's 
remedy iïSjby-moTihg to etrikeont either the answer or the demurrer, 
or to compél 'thé défendant to elect which he will abide by, By go- 
ing to- argument on the demurrer the plaintiff waives the benefit'of 
the objeetion now.:takeni if otherwise he would hâve it. Moreover, 
rul$;37 in éqaity provides that "no demurre^r or plea shall be held bad 
and overrulflâ mpon argument, only beoause the àhswer bf the défend- 
ant may, extend t© some part of the same màttër as may be eoveted 
by>sùeJî deniurrer or* plea.''^ 'IfhiS rtûe was first inàde in March, 1842, 
to také effect August il, ISéa'/ ' 17 Pet. kvii. There was no such 
rule in the prior rules of March, 1822, (7 Wheat. v,) although ruTé 
18 in such prier rules was the same as the above présent rule 32. 
Under tbe rules. of 1832, nol bnly had it been held (Furguson v. 
O'Hara, Pet. 493) that where there was a plea joining to the whole 
bill, and alèo an answer to the whole bill, the court would, on the 
plaintiff's motion,^ disallow^ithe plea on the ground of its being over- 
ruled by the answer, but'iJxiidge Story had held, in 1840, in Steames 
y. Page, 1 Story, 204, that -where a plea stated a- ground why the 
défendant should not go into a full defence, andyèt the défendant 
answered putting in a full defence, it would be held on the argument 
,pf the plea that the answer overruled the plea. Thén rule 37 was 
made. It applies to the:i présent case. 
The demurrer ïs allowed, with costs. 
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LiLiENTHAïi and others v. Wabhbuen. 

{Oireuit Court, E. D. LouiHana. 1881.) 

l Patbkt— Bnji IN Equity — Plea to JuBiaDicrioN. ; ^ 

T6 a bill in equity for inf ringement of letters patent, and by its swpr». fl.Uega- 
tions fully vesting the court with jurisdiction, a sworn plea by the respondent, 
admitting the Validity and infringement of the patents, but denying the juris- 
diction, alleging a right to use the patented processes under a contract -emanat- 
ing from the ohly complainant in interest, and that such complainant is a 
citizen of the same state with himself « in the absence of further proof, held, 
imuffldent. 
% PiiBA— Evidence— Admissibilitt cf. 

Ex parte affidavits introduced without notice to complainant^ or withoiit 
■ tender of affltmt for cross-examination, and -writings under private signature 
unauthenticated, are inadmissible upon the hearing of such plea. 

In Equity. Suit on patent an4 for injunction. 

Pabdeb, C. J. Joseph Wilson Swan, of Newcastle-on-Tynej Eng' 
land ; Claude L. Lambert, of Paris, France ; and Théodore Lilien- 
thal, of the city of New Orléans, bring their bill of complaint againat 
William W. Washburn, a résident .of the district of Louisiana, set- 
ting forth, among other things, their ownership, of certain patented 
processes for printing photographs, the value and novelty of thèse 
inventions, and allège that the respondent, Washburn, is infringing 
on their patent-rights. The complainants pray for an injunction 
pendente lite, and an account and damages, and a perpétuai injunc- 
tion. On notice and hearing, the temporary injunction was allowed 
and issued. 

March 1, 1880, the défendant filed a plea, substantially as fol- 
lows: 

That as to the alleged rights of the co-complainanta of Théodore Lllienthal in 
the averred patents, and their sale thereof to said Lllienthal, as averred, and 
the validity, use, and effeots of said averred patents, this défendant makes no 
contest, but he maintains that he has rights under contract in the use of said 
patents; that said contract émanâtes from said Théodore Lllienthal, one of 
the complainants herein, under date of fourth of January, 1879, to B. & G, 
Moses and their successors, and by said B. & G. Moses to this défendant, as 
their successor, on the twenty-third day of July, 1879, on file herein; that 
the co-complainants of said Théodore Lilienthal hâve no interest therein ; that 
said Théodore Lilienthal was and is a citizen of the.stateof Louisiana when 
the bill of complaint herein was filed; and tins défendant, is and was atthe 
same time a citizen of said state of Louisiana, and this court is not the 
proper court to take cognizance of the averred rights of Théodore Lilienthal 
and has no jurisdiction in the premises. 

To this plea complainants, on the tenth of. Majreh, 1880, filed a 
replication. . . ! 
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On June S, 1881, solicitor for complainants filed a motion for a 
final deoree, on. the grounds that by the plea tlie main facts of the 
bill were admitted, and that more than onô year since issue was 
joined on said plea had elapsed, and that said défendant had taken 
rio jmaiiner of proof in support of such plea, and had obtained no 
extensiqn of time to take évidence under the rules of court. On 
June 15, 1881, on motion of solicitors for respondent, the said plea 
was set down for trial on June 18, 1881. On June 16, 1881, solicitor 
for complainants filed affidavit in support of his motion for a final 
decree. On June 18, 1881, the case was continued, and afterwàrds, 
on the twentiéth and twenty^first of June, the plea and motion were 
Met down for trial at the same time. On the trial, solicitors for 
respondent offered in support of his plea a writing under private 
signature purporting to be an assignment of certain patent-rights 
from Théodore Lilienthal to B. & G. Moses ; a writing under private 
signature, to the same purport, from B. & Gr. Moses to W. W. Wash- 
burn, which had been acknowledged before a notary and two wit- 
nesses by the makers thereof; a number of ex parte affidavits taken 
prior to' the filing of the plea and pining of issue thereon.. AU 
of the above had been offered and filed in the case on the hearing 
for a prëliminary injuhction, February 14, 1880. No notice of any 
intention! to offer affidavits on the trial of the plea was shown to 
haVé beéfi given tb the complainants. The complainants filed a 
motion at once to suppress ail the documents offered on varions 
grounds, namely : for insufficiency of attestation, for want of notice, 
and for their ex parte charaeter. 

The first question presented to me is on the motion to suppress. 
Under the sixty-seventh, sixty-eighth, and sixty-ninth rules in equity 
it is doubtful whether, on the trial of an issue such as is tendered in 
this case, ex parte affidavits can be offered at ail. If they can be, 
then it must be on notice to the adverse party and the tender of 
affiant for eross-examination. 

"Witnesses who hâve made affidavits, or been examined ex parte before the 
exatainer, are liable to eross-examination at the hearing. And when a party 
bas given notice to reàd an affidavit, be will not be allowed to withdraw the 
affidavit and so prevent eross-examination. No affidavit or déposition filed or 
made before issue is joined in any cause will, without especial leave of the 
court, be received at the hearing thereof, unless within one month after issue 
joined, or such longer time as may be allowed by spécial leave of the court, 
notice in writing has been given, by the party intending to use the same, to 
the opposite party of his intention iu that behalf." 1 Daniell, Ch. 888, 889. 

The writing under private signature between Lilienthal and Moses 
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is certainly not admissible until genuineness is established. The 
contract between Moses and Washburn, having been acknowledged by 
the parties before a notary and two witnesses, may hâve the same 
effect as an authentic aet and prove itself, (see La. E. 0. C. art. 
2242;) but it is immaterial, as it concerns only the parties to the act. 
The motion to suppress should be allowed for ail but the last-men- 
tioned document. 

The case then stands on the issue joined on the plea, -without 
évidence in support save the oath of Washburn to his plea, and the 
contract between Moses and Washburn; and the question is pre- 
sented whether this court, being by the sworn allégations of the bill 
fuUy vested with jurisdiction in this cause, is ousted of jurisdiction 
by the unproved plea of respondent that he bas rights under con- 
tract in the use of said patents emanating from one of the complain- 
ants ; that the other complainants are without interest, and that the 
■parties in interest are both citizens of Louisiana. 

The respondent relies entirely on the case of Hartëll v. Tilghman, 99 
U. S. 547. In that case the want of jurisdiction was held from the 
averments of the bill, which set forth a contract of lioense, and by a 
divided court. If the plea in this case were jiroven, the case might 
stand as well as that of Hartell v. Tilghman; but not being proven, it 
would seem necessary to overrule it. 

The case of lÂttlefield v. Perry, 21 Wall. 205, appears to côme 
nearer this case on the question of jurisdiction. In, that case there 
was a dispute between the assigner and assignée of a patent^ not con- 
testing the validity of the patent, and ail the parties were citizens of 
the same state and a unanimous court maintained jurisdiction. At 
ail events, I am satisfied that the plea in this case should be over- 
ruled. The plea having admitted the main facts alleged in the bill, 
and not being proved as to the matters alleged in avoidance, the 
complainants are entitled to a decree as though the bill had been con- 
fessed or admitted. See Kennedy v. Creswell, 101 U. S. 641. I 
aUow the final decree more freely because I am satisfied that thé 
matters set forth in the plea filed constitute the only defence the 
respondent has ; and I am f urther satisfied that, if proven to its fuUest 
estent, the complainants would still he entitled to a decree. 

The alleged license from Lilienthal to Moses would probably be 
held to be personal.and local, and not assignable. See Troy Nail 
Co. V. Corning, 14 How. 193; Rubber Co. v. Goodyear, 9 Wall. 788; 
Emigh v. Bail/road Co. 2 Fish. Pat. Cas. 387. 

The wording of the alleged contract shows the intention of the par- 
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ties to make the license local and personal. The stipulation at the 
end of the agreement looks to a further license from Lilienthal in 
case the Moseses should sell out or move. But be that as it may, the 
Swan patent set forth in the bill is not referred to in the document. 
The decree is that Lilienthal is the owner of the Lambert process ; 
that Washburn bas infringed upon his rights, and must account for 
the profits which hâve accrued to him thereby; and that an injunction 
issue restraining the further use of the patent in controversy. 



MoKloskey V. Du Bois and others. 

iCircuit Court, S. D, New York. April 28, 1881.) 

1. Lbttbbs Patent— PiiUMBEBB' Traps — Novelty. 

-■Where old and new plumbers' traps differ only in the partioular that the 
former are cast and the latter are drawn through a die, a patent issued on such 
new traps is void for want of novelty. 

2. EVIDENCB— JUDICIAL KîfOWtEDGE. 

The court will not take judicial notice of any substantial différence between 
lead, or other soft métal suitable for the purpose of making such traps, whea 
cast and when drawn. 

In Equity. 

James A. Whitney, for plaintiff. 

Peter Van Antwerp and Rodney Mason, for défendants. 

Wheeleb, D. J. This case rests upon letters patent No. 220,767, 
issued to the orator and purporting to be for an improvement in soft- 
metal traps. Several questions arise upon the defences made, and 
among them one upon the patent itself , as to whether it covers any pat- 
entable invention, or any invention at ail. 

The spécification states : 

"The object of this invention is to provide what are commonlv termed 
' plumbers' traps' (which are ordinarily made of lead) of a quality superior to 
those made before the date of my invention, and at much less expense. The 
said invention comprises, as a new article of manufacture, a die-drawn seam- 
less soft-metal trap, the same being the trap resulting from the practice of 
the means and methods herein specified as embraced in my invention — the 
practice of the process of causing soft métal to issue with variable velocities, 
or in variable quantifies, at opposite sides of an annulai die." 

Then, what the figures accompanying are, one being a sectional and 
another a side view of the traps, and the rest views of apparatus to 
make them; and then that — 
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"My sald invention may be manufaetured by any suitâblé proeess, means, or 
apparatus whereby soft métal may be caused to pass invariable qutotities or- 
at variable velocities through or from an annulai die." 

And then describes the apparatus constituting one mealis by ■which 
the trap may be produced, and the mode of production, siating further 
that — ' ■ 

" The walls of the trap thùs formed will be of uniforcci thicknéss at the inner 
and outer sides of the bends or curves," and that it îSsues frbto tha^ie "in 
the form of a pipe of greater or less curvature, and with solid oir seamless 
walls, the outer surfaces of which are more or less marleed with longitudinal 
straitions from end to end of the trap, whieh latter isithus distinguished from 
other traps by its peculiar appearance." 

The claim is for "a die-drawn seamless trap of soft métal as a new 
article of manufacture, substaritially as herein described." There is 
nothing further in the patent showing what traps of this sort werè in 
use or known before, or any other advantages of this trap; neither 
is there anything in the évidence or case in the record showing any- 
thing wherein a die-drawn trap is any différent from or better than 
other traps. Thèse traps are simply bends of water pipes, down- 
wardsj and then upwards, far enough to hold sufflcient wàter in thé 
bends to fill the bore of the pipes at the lowest point, and preverit 
the passage of air or gas. It is a part of common knowledge that 
such traps were made prior to this patent, or invention, of lead, and 
pérhaps of other soft métal, by moulding or casting. Traps so made 
were in very common use in the drainage of houses in cities. This 
common knowledge and use courts take judicial notice of in cases of 
this kind. Brown v. Piper, 91 XJ. S. 37; Terhune v. Phillips, 99 U. S. 
592 ; Quirolo v. Ardito, 17 Blatchf . 400. It was the duty of the orator 
to point out in his spécification the improvement which he claimed to 
be his invention. Eev. St. § 4888. He had the right to assume, the 
same as others had, that notice would be taken of this common knowl- 
edge ; but he was bound to show what there was beyond that which he 
claimed to be his. With this burden upon him he cannot justly 
claim that there are différences or advantages in favor of his which 
should be presumed to exist beyond what he bas specified. The patent 
must be taken as it reads, in the light of common knowledge, until it 
is shown to cover more by those who claim it doeq cover more. 

Looking at the old and well-known structure and the patent at the 
same time, there is nothing différent between the old and the new, 
except that the old is cast or moulded, and the new is drawn through 
a die. They are to be made of the same material, and are to oper- 
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ate far the same purpose in precisely the same way. The new 
are said to be of uniform thickness about the bends, but so are the 
old; the new are said to be seamless, but the old are solid at the 
juncture of the moulds ; the new are said to be marked with "longi- 
tudinal straitions," but thèse hâve nothing whatever to do with the 
quality or opération of the trap. They are merely the inévitable 
marks of the die. They are said to distinguish in appearance the new 
from the old, but that would only be the subjeet of a design patent, if 
any. The only différence there can be, in reality, is that one is cast 
and the other is drawn. If there is any substantial différence be- 
tween lead or other suitable soft métal, when cast, and when wrought 
or drawn, well enough known to be the subjeet of judicial notice, the 
court should doubtless regard that différence. There is a well-known 
différence betweencast iron and wrought iron; but this isnot because 
castiog makes the différence. Only iron of the quality of cast iron 
can be cast. It is not so, or is not commonly known to be so, of 
lead, or other suitable soft metals. They may be either moulded or 
wrought or drawn of the same quality, and are apparently of ihe same 
quality when done. Thèse old and new traps are therefore alike, in 
thCi sensé of the patent law. They are of the same material, and 
accpmplish the same result in the same way. The sole différence is that 
in appearance between the bark-like surface of one and the straited 
surface of ^he other. There is nothing between the two to be in- 
vented and the patent covers no invention. Wood Paper Patent, 23 
Wall. 662. However meritorious an invention of the meansfor mak- 
ing a drawn trap might be, this patent, which, while it describes 
means, is for the product only, bas nothing to rest upon. 
The bill is dismissed, with costs. 
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The J. s. Neil.' 

{Circuit Court, B. D. Missouri. April 28, 1881.) 

1. COM.ISIOK— RuiiB m ADMIBAIiTT. 

Where there is a collision between two vessels, and one of them is sunk and 
its cargo lost, and the fault is ail on onè side, the party ownîng the vessel in 
fault must bear ail the loss. If both are in fault, the loss and costs of suit are 
equally divided between the owners of the two vessels. 

2. How Vessels Should Steeb in Pabsing Eaoh Otheb. 

Where a steam-boat, in ascending a stream, has to pass a descendîng boat, ît 
should keep within the larboard half of the navigable channel, and the descead- 
ing boat should keep within the other half. 

Appeal f rom the District Court of the Eastern District of Missouri. 

Thiô îs an action in rem. The Chester Harris Mantffà,«turiiag 
Company, or corporation, filed its libel in the district cotlrt agâinst 
the J. S. Neil, a tug-boat owned by the Anchor Transportation Com- 
pany, of Middleport, Ohio, and alleged that on the thirtieth day ôf 
April, 1880, it was the owner of a barge called the Collier No. 1, and 
a tug-boat caUed thô Eûckory ; that the barge was being towed up the 
Mississippi on said day by the Hickory, and was, without any fault 
on the part of the libellant, or its employés or boats, run into and 
sunk by the J. S. NeH; and that the cargo of the barge was a total 
loss; and that the collision occurred through the négligence and 
unskilfulness of the crew of the J. S. Neil. The damages wére laid 
in the sum of $3,400. The respondent and claimant, the Anchor 
Transportation Company, set up in its answer that the accident 
occurred through the négligence of the crew of the Hickory. There 
was an award in favor of libellant in the sum of $2,355 and costs of 
suit, from wbich the respondent and claimant took an appeal to the 
circuit court. The other facts are sufficiently set forth in the opinion. 

Broadhead, Stayback é Haensler, for libellant. 

Given, Campbell, and R. H. Kern, for libellée. 

McCbaby, C. j. This is a case of collision, and the question is as to 
which party was in fault. It is a question mainly of fact, and I hâve 
neither the time nor the disposition to discuss at length the évidence. 
The steamer Hickory was, at the time of collision, proceeding up the 
Mississippi river, while the J. S. Neil was descending. They collided 
in the channel nearly opposite the foot of Goose island, about 30 
miles above Cairo. It is conceded that, in due time, the pilot of the 
Hickory gave the usual signal to the Neil to keep to the larboard, whicû 
was answered by a signal denoting assent^ It was, therefore, the 
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duty of the pilot of the Neil to keep as near as practicable to tlie 
island, that being to his larboard. This he did not do, for the col- 
lision occurred at .least 100 yards, and probably much more than 
that, from the shore of the island. It ispretty évident, I think, from 
the testimony, that the pilot of the Neil, by backing his fessel tipon 
a straight rudder, caiised her bow to incline towards the center of 
the channel aûd thus to corne into collision xvith the other vessel. 
But, whatever the reason may be, the fact is clear that the Neil was 
not as near to the island as she should hâve been, and was therefore 
in f ault. Was the Hickory also in f ault ? As to the width of the 
navigable channel at the place of collision, and as to the distance 
from the shore of the island to the place of ; collision, there is much 
uncertaiinty in the évidence. It is clear that the main channql runs 
near the island, but iitas also clear that there was at th^^t time good 
navigable water for a distance of nearly half a mile. The Hickory 
was bound to give the Neil plenty of room to pass along near the 
shore of the island and to bear over towards the main shore for that 
purpose. I think it fair to say that if the Neil had fully one-half of 
the ordinary channel in which to pass down she was bound to keep 
within it. If she was seen further out in time f or the pilot of the Hicli- 
ory to bave avoided this collision by bearing still further over towards 
the main shore, then it was hi^ duty to havie dope so. , But if the 
pilot of . the Hiçkpry so directed his vessel that he believed he was 
giving the Neil plenty of room, and if but for the sudden ti^rning of 
the bow of the latter across the channel she wquld hâve had, plenty 
of room, then I think the fault was whoUy with the J^eil, and this 
latter seems to bave been the fact. By some failure to manage the 
Neil flucoessfully, while backing her for the purpose of bringing her 
near the island, her bow was thrown suddenly outward, apd being 
probably caught by the carrent she was placed in a position almost 
at right angles with the channel, and this at a moment too late ,for 
the Hickory to change her course and avoid the accident, The 
pilot of the Hickory had, with good reason, caloulated that , the bow 
of the Neil would be kept, down stream, and it see^is that, if this 
reasonable expectation had been realized, there would'haye been up 
collision. , : ; 

In rieaching this conclusion I give considérable weiglit, to the 
finding of the boardiof, arbitrators, composed of experts seiected by 
the parties themselyes, who, by agreement of parties, heard the testir 
mony and rendejred itheir award in the ,co)irt below. Their fiuding 
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ought, at least, to be as persuasive aswould bave been a similar find- 
ing on the facts by the district court, or by a jury, if a jury iiad been 
allo-wed. 
Decree of the district court affirmed. 

ON BEHEABING. 

( : ; 

McCbaby, C. J. Being in doubt upon the first hearing upon the 
question whether the collision and injury was the resuit of mutual 
fault, I granted the pétition for rehearing so far as that question was 
concemed, and, having reconsidered it, I am now prepared to state 
my conclusions. That the Neil was in fault I hâve no doubt. If the 
Hickory was alscin fault, it was because she did not bear as far to 
her larboard as was required under the circumsta,nces. I adhère to 
the rnle expressed on the first hearing, that if the Neil had one-half 
the cha,nnel left to her occupation that was enough. But in applj'ing 
this mie in this case we must consider the condition of the channel 
as to width and depth at the time of the collision. It is clear that 
the navigable channel was at that time much wider and deeper than 
at an ordinary stage of water. The évidence shows that the width 
of the river from the island to the Missouri shore was half a mile. 
While it appears that the ordinary channel was only about 400 yards 
wide, and ran near the shore of the island, it also appears that at the 
time of the collision the water was high, and the whole half mile — 
certainly the greater part of it — was good navigation. The question 
how muçh room the Neil was entitled to dépends somewhat upon the 
width of the navigable channel at that time. As this was not much, 
if any, less than half a mile, it seems that the Hickory should hâve 
been more than 150 yards from the island shore when the accident 
occurred. If the Neil was entitled to one-half of the width of the 
channel as it existed on that day, that would hâve given her at least 
400 yards. Some considération must also be given to the fact that 
the Neil was proceeding down stream with a heavy and unwieldy 
tow, and was, in conséquence, somewhat difficult of management, as 
well as to the further fact that the Hickory had ample time in which 
to hâve borne over towards the Missouri shore still further, so as to 
incbr no risk of collision. 

It must be observed, too, that, even upon the theory that the Neil 
was entitled to one-half of the ordinary channel, (400 yaîrds,) it is 
doubtful whether the Hickory was in her proper place. The weight 
of évidence locales the collision at a pointlôO yards from the island 
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shore. Assuming that the channel is ordinarily 400 yards wide, and 
runs close to the island, this woiild give the Hickory 250 yards and 
the Noil only 150 yards. My conclusion is that the Neil was in fault 
for reasons heretofore stated, and that the Hickory was in fault for 
not bearing further to her larboard and leaving a wider space between 
her and the island. 

There will, therefore, be a decree dividing the damages and costs. 
So ordered. 



THE COLUMBIA. 



Baysbn and others r. The Coltjmbia and The Edgab Baxtbb. 

Cahill and others v. The Columbia, 

The Nat. Pbeight and Lishtebage Co. v. The CoLtmfiiAv 

(District Omrt, E. D. New Ym-k. June 14, 1881.) 

li Collision m Bast River— Tra and FERuy-BoAT—UirAvoiDABLif Accident— 
, Collision AT PiBR. 

Where collisions occurred in the East river, at New York, in rapid succes- 
sion, between a tûg-boât àrid a férry-bôat eutering her glij>, a bark in tow of 
the tug and the feriy-boat,tand the ferry-boat and a lighter lying at the end of 
the pier, and actions for damages werebrought by the owners of the bark 
against both the tug and the ferry-boat, and by the owners of the tùg and of 
the ligiiter against the ferry-boat, Tidd, that the tug was in fault for the first 
two collisions, having attempted to cross the bows of the ferry-bbat, -{vheK she 
might hâve gone safely under her stern ; and the collision of the ferry-boat with 
the ligiiter being unavoidable by her as the resuit of the other collisions, tho 
libel of the lighter against the ferry-boat must be dismissed; 

Hill, Wing & Showdy, for Baysen and others. B. D, Silliman and 
E. L. Owen, for the Columbia and the Baxter, E. L. Owen, for 
Cahill and others. B. D. Silliman, for the Columbia, C. E. Crow- 
ell, for the National Freight and Lighterage Company. 

Benedicï, D. J. Thèse three actions, which arose out of a collis- 
ion that occurred at the South ferry, on the fourteenth day of Octo- 
bex, 1879, hâve been tried together. The ferry-boat Columbia, one 
of the regular ferry-boats of the Union Ferry Company, plying on the 
South ferry between New York and Brooklyn, was, at the time in 
question, on her regular trip from Brooklyn to New York in the day- 
time, the tide being ebb and the weather clear. The tug Edgar Bax- 
ter, having the bark Laura in tow upon a hawser, was approaching 
the East river, from the North river, on a course crossing that of the 
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ferry-boat. The ferry-boat kept her course towards her slip.- )!The tug 
kept her course, rather drawing nearer to the New York piers, until 
the boats were close together, when she dropped the hawser by which 
she was towing the bark, and sheered sharply to starboard; By this 
movement she was brought into the ferry-slip, and when in the slip shô 
was struck by the ferry-boat on the starboard side, sustaining the dam- 
age sued for by the libellant Gahill in the second of the above-men- 
tioned actions. At the time the fçrry-boat came in contact with the tug 
the headway of the ferry-boat had been about stopped by the reversé 
action of her engine, and by the continued action of her engine thé 
ferry-boat was carried back a short distance. She then moved ahead 
again, when the Laura, having been east adrift by thei tug, but still 
moving ahead, brought up on the ferry-boat'siS'tem, ând did some 
slight damage to the ferry-boat, besidés sustaining some damage 
herself. To recover this. damage to the Laura the libellant Baysea 
brings the first of the abOve-mentioned actions against bûtb'the 
fersy-boat and the tug. The ferry-boat, shortly after she was atiuek 
by the bark, brought up with her bow against the lighiet Wàisoni 
then lying at the end of pier 2, a pier'Iorming the east sid& of th« 
fersyrslip, and did some slight damage to the Hghter^foi* the.reeovery 
wbereof the third of the above-mentioned actions is braught against 
the ferry-boat alone. . . ^j 

The testimony, although not free frôm oontradictionsi in somepaij- 
ticulars, leaves little room for doubt in regard .to; the- contrdiipg 
facts. '' -■■ ■ ■'■ ■■■: ;■ ■ ' ''•: '.■■■::'■. 

It plainly appears that, as thevessels were approaching eaoh other, 
the tug had the ferry-boat upon her starboard side^and the Tessels 
were on courses erossing each other. According to the rule of navi- 
gation it was, therefore, the duty of the tug toavoid'tbô ferry-boat, 
and the duty of the ferry-boat to hold hèr course.' The ferry-boat did 
hold her course, and the tug did not avoid her;; The tug would faave 
avoided the ferry-boat if she had stopped when she saw the approach 
of the ferry-boat. She claims, by way of excuse for not sto'pping, 
that, having the bark in tow, it was not possible for her tb stop wîth- 
out incurring the danger of being run over by the bark. But I am 
not satisfied with this excuse. As I view the évidence the tug could 
hâve stopped, and even backed away, without béing run over hy^ the 
bark. 

The tug would also hâve avoided thé ferry-boat, if, when the feriiy- 
boat was seen to be approaching, the tug had ported her helm and 
gone out towards the middle of the river. She claims, by way of 
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excnse fornot portîng, that it'was impossible for her to do «o because 
of the présence of a number of vessels coming down the stream at 
that time. It is true that numerous witnesses, who saw the collision, 
say that it ■was not possible for the tug, under the circumstances, to 
bear off towards the middle of the river so as to avoid the ferry-boat. 
The ;^strength -of this testimony, as évidence of an impossibility to 
eteer ont on the part of the tug, is, however; greatly shaken by the 
faot that the bark bore off towards the middle of the river when the 
ha^ser was caât oflf, and the more important fact that another tug 
just béhind the Baxter did, iû fact, bear off and passed in saf ety astem 
of the ferry-'boat. But if it be true that thetug-boat, by electing to 
keep albng the piçrs in the eddy-tide, instead of putting herself in 
the middle of the mer oh passing the battery, as beyond ail question 
she could hâve safely donebytimely action to that end, placed her- 
self in a position where shb could do nothingi but keep on across the 
hûw8;©f the ferry-boat at the risk of collision, still she ia guilty of 
fault, The statute of this state required her to be in the middle of 
the ri^r from the time of passing the barge office, instead of which 
«he was^near the piers; aiM this intentionally for the purpose of 
saving timë by taking advantage of the eddy-tide. Such an attempt 
to pass albng by the mouth of the ferry-slip was illégal, and if, in the 
prosecution of an illégal undertaking, the tug placed herself in a 
-position where it was not possible for her to diseharge the dnty cast 
;upoix her byithe'riles of navigation, namely, to avoid a vessel ap- 
proaching her course upon her starboard side, she has no cause to 
coiiiplàin of àny damage resulting from her disobedience to the law. 
I hâve not overlooked the argument based on the testimony in respect 
to a usage for vessels passing up the East river keeping close to the 
piers in order tô take advantage of the eddy-tide. But no siich usage 
can be eountenanced; It is forbidden by the law, and must in every 
instahfce be held illégal by the courts. It would, indeed, be held 
illégal by the courts: if theré were no statute, because of the unneces- 
.sary dajager of collision created thereby. 

It isôaid the ferry-boat shoudd hâve stopped. No doubt this col- 
lision would hâve been avoided if the ferry-boat liad been stopped in 
'time to permit the' Baxter and her tow to pass along inshore of her. 
But^the rules of navigation gave the ferry-boat the right of way. She 
had the right, therefore, to assume that the beat would bear off 
instead of inshore, and the situation required her to act upon that 
assumption and keep on her course. This sho did, and the resnlt 
affords good ground for the belief that if the tug-boat had done what 
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Bhe oould to hâve passed under thé stem, instead of actoss the bows, 
of the ferry -boat, there would not hâve been any collision. 

Thèse views dispose of the action brought by the' Baxter against 
the Columbia, and compel a diamissal of the libel in.that case, 
They also compel a dismissal of the libel of the barki as against 
the Columbia, and entitle the libellant Baysen to a decree against 
the Baxter. The case of the lighter Watson is différent, for she was 
lying at the end of pier 2. Still, I am inclined to the opinion that 
the ferry-boat must be absolved from any liability for the damage 
done to the lighter. I cannôt say, upôn the testimony, that the col- 
lision with the lighter was the resuit of négligence on the part of the 
ferry-boat. The ferry-boat was, by the fault of the tug and the tpw, 
driven into veiy dose quarters, and if, i;piscaJci;dating her niomèn- 
tum by a few feet, when, in the endeavor to escape frotn the tug-and 
her tow, she brought up against the lighter, which had seen fit to put 
herself in an exposed position at the end, of the pier, any damage 
resulting therefrom, if not to be considered to be within tl^e risk 
assumed by the lighter when she placed herself ip such ,an eyposed 
position, must, in my opinion, be considered as , part of the xiatuff^l 
resuit of the négligence of the tug, for which the tug, and not the 
ferry-boat, would, in that case, be responsible. 

The libel of the National Freight and Lighterage Ccttnpany inust, 
therefore, be dismissed. ui ■ ; i ■ 



The EL4.TB Cann. 

{Circuit Cowrl, E. J}. New York. June 28, 1881.) 

'jfj 

1. Pbrsonai. Ihjtjkt— NEGiiiaBNCB in Stowino CaR(K>. , , . ... 

The décision in this case, aa reported in 2 Fed. Rep. 241, afflnned. 

In Admiralty. 

J. J. Allen, for claimant. ; , i . . i; 

mil, Wing d- Shoudy, for respondent. 

Blatchfobd, C. j. I am entirely satisfied with the concliisiops 
arrived at by the district judge in this Ç8,9e,:. and with the reason 
assigned by him therefor in his décision. The case is one where the 
damage sued for was caused by the wrongful neglect, npon navigable 
water, of a maritime duty owing to the libellant by the owners of the 
vessel, and arising out of the employment of the vessel as a carrier 
of cargo, and for which the vessel herself is liable. The facts and 
the law are carefully exammed by the district judge, and the distinc- 
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tion between the présent case and The Germania, 9 Ben. 356, is satis- 
factorily shown. 

There mùst be a decree for the libellant for $3,000, with interest 
from November 8, 1880, and bis costs taxed in the district court at 
$325.30, and bis costs in this court to be taxed. 

See 2 FED. Kep. 241. 



The Asa Eldeidge. . i 

[District Court, 8. D. FloridM. 1881.) : 

1. Ax>MiKAi,TT Lien. 

A chatiy-party giveé uo maritime lien on thevessel uniess cargo is laden 
underit. 

Libel in Admiralty. 
, IF.C. MaZonr/, Jr., for libellant. 

W. Bethel, for respondent. 

Locke, D. J. This is an action in rem on a maritime contract, based 
upon a eharter-patty, for a non-compliance with its terms. It appears 
tbat after the charter party had been duly executed, the master and 
part owner, who had made the same, declined and refused to obey 
the instructions given, and neglected to proceed to the port where it 
was intended to put on board the cargo, so that the libellant was 
eompelled to charter another vessel, to his damage. 

The first question is whether an action in rem can be sustained. 
The language of the charter-party gives no direct or positive pledg- 
ing of the vessel, but the binding clause is in thèse words : "And for 
hhe faithful performance of this agreement the respective parties do 
hereby bind themselves, each unto the other, in the sum of $800, 
United States currency." 

There being no binding of the vessel by the terms of the charter- 
party, nor taking of cargo on board, there is no maritime lien or 
hypothecation which will support an action in rem. Vandewater v. 
Milla, 19 How. 82. 

The libel must be dismissed, with costs. 
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ImBD Nat. Bank of St. Louis ». Habeison and another. 

{Circuit Court, E. D. Missouri. September 22, 1881.) 

STATtJTBS— Construction of— Rbfeal bt Implication. 

An earlier statute is only repealed by a later one when their provisions can- 
not be reconciled. 

2. Saub — Samb. 

A later statute which is gênerai and affirmative in its provisions will not 
abrogate a former one which is particular or spécial. 

3. Sahb — Samb. 

An exposition of a statute which will revoke or alter by construction of gên- 
erai words « préviens gênerai statute should not be adopted where the words 
may hâve their proper opération without it. 

4. AoT OF Maech 3, 1875, Conbtbttbd. 

The act of March 3, 1875, " to détermine the jurisdiction of the circuit courts 
of the United States, to regulate the removal of causes from the gtate courts, 
and for other purposes," did not repeal chapter 10, § 629, of the Revised 
Statutes. 

B. JUBIBDICTION OF CIRCUIT COURTS IN NATIONAL BANK CASBB— ReV. Bt. {629, «. 10. 

Circuit courts hâve jurisdiction over suits by or against national banks with- 
out regard to the questions in controversy. 
8. Bamb— Rbv. 8t. § 740. 

Where there are two districts in a state a national bank may bring a suit not 
of a local nature in the circuit court of the one in which it is located against 
two or more défendants, one or more of whom réside in the other district, if 
one of them résides in the district in which suit is brought. 

This is an action brought by the plaintiff, a corporation organized 
under the national banking act, against the défendants to recover 
judgment upon a certain promissory note exeeuted by thè défendant 
Harrison to his co-defendant Alexander, and by the latter assigned 
to the plaintiff. The plaintiff is a national bank, located in the city 
of St. Louis, Missouri, and the défendants are citizens of the state 
of Missouri, the défendant Harrison being a citizen of the western 
district thereof . Upon thèse facts the défendant Harrison moves to 
dismiss the cause for want of jurisdiction. 

Dyer & Ellia, for plaintiff. 

Alexander Graves, for défendant. 

MgCeaey, C. J., (orally.) It is insisted by counsel for défendant 
— First, that this court has no jurisdiction in the case under the act 
of congress, approved March 3, 1875, entitled "An act to détermine 
the jurisdiction of the circuit courts of the United States, and to reg- 
ulate the removal of causes from the state courts, and for other pur- 
poses, " which act, it is insisted, repeals ail prior acts upon the sub- 
ject of the jurisdiction of the circuit courts, including the provision 
v.8,no.l0— 46 
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authorizing suits therein by national banka. I am of the opinion 
that the jurisdiction in this case cannot be maintained under the act 
of March 3, 187§,,alone; a.nd if tbe effect of that act is, as contended 
by counsel, to repeal so much of section 629 of the Eevised Statutes 
as-gives the circuit courts jurisdiction of ail suits by or againat any 
banking association established in the district for which the coui?t is 
held, it follows that the présent niotion must be sustained. But it is 
very clear that the act of 1875 has no such sweeping effect as that 
claimed for it by counsel. It is a gênerai statute on the subject of 
the jurisdiction of the circuit courts, and it does not repeal prior stat- 
utes conferring jurisdiction upon those courts in spécial cases, or over 
particular controversies, unless it is clear from the language employed 
that such was the intent of congress. There is no express repeal of 
section 629 of the Eevised Statutes. The laW does not favor a repeal 
by implication, and in order to support such an appeal the répug- 
nance between the latter and earlier statutes must be quite plain. If 
the subséquent act can be reconciled with the former it will not be 
held to repeal it. 

Again, it is a rule lopg settled that a later statute which is gênerai 
and affirmative in its provisions does not abrogate a former which is 
particular or spécial. Courts will not allow such an exposition of 
the statute as will revoke or alter, by construction of gênerai words, 
a previous spécial statute, where the words may hâve their proper opér- 
ation without it. Thèse gênerai propositions are so fàmiliar and âo 
well settled that it is unnecessary to quote authority to support them. 
Applying them to the act of 1876 we are constrained to hold that it 
does not, either expressly or by necessary implication, repeal the 
tenth clause of section 629 of the Eevised Statutes, under which this 
suit is brought. To give to the act of 1876 the construction con- 
tended for, and to hold that there is no other statute under which 
the circuit courts of the United States can in any casé hâve jurisdic- 
tion, would lead to conséquences disastrous in their efifects, and which 
ccngress could not hâve had in contemplation. An examination of 
prior statutes will show numerous provisions under which suits may 
be brought in particular cases in the circuit courts of the United 
States, and some, at least, of which could not be maintained under 
the act of 1875. 

ïhe remaitiing question is whether jurisdiction can be maintained 
under subdivision 10 of section 629 of the Eevised Statutes, which, 
as we hâve seen, has not been repeàled, and which gives the circuit 
courts of the United States jurisdiction "of ail suits by or against any 
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banking association established in the district for whicb the court is 
held, under any law providing for national banking associations." 

Counsel for défendant insists that under this statuts it is not 
enongh that the suit is brought by a national bank. It must, in his 
view, also appear that it involves the construction of some provision 
of the constitution, or of a treaty, or of some law of the United States. 
Evet since the décision of the suprême court in the case of Osborne v. 
V. S. Bank, 9 Wheat. 738, it bas been taken as settled that it is 
compétent for congress to confer upon a national bank created by it 
the right to sue in the fédéral courts by reason of their character as 
such. An examination of the opinion of Chief Justice Marshall in 
that case will show that he placed the right to sue upon the simple 
ground that the bank was chartered by congress. He insisted that 
the right of the bank to sue at ail in any court depended upon a law 
of the United States; thiat this question of the right to sue, however 
clear it might be, and however well settled, was still a question that 
might be renewed in every case, and therefore one which forms an 
original ingrédient in every cause. He said : " Whether it be in f act 
relied on in the defence, it is still a part of the cause, and may 
be relied on. The right of this plaintiff to sue cannot be dépendent 
on the defence which the défendant may choose to set up. His right 
to sue is anterior to that defence, and must dépend on the state of 
things where the action is brought. The questions which the case 
involves, then, must détermine its character, whether those questions 
be made in the cause or not." This ruling, as I hâve had occasion 
heretofore to décide, applies with fuH force to the construction of the 
présent national banking law. See Fass v. First Nat. Bank of Den- 
ver,l McCrary, 474.* In numerous cases in this court it bas been 
taken for granted that the ruling of the suprême court in Osborne v. 
U. S. Bank is conclusive upon this question. See Bank v. County of 
Douglas, 3 Dill. 298, and note. 

In the case of Bethelv. Pahquioque Bank, 14 Wall. 395, Mr. Justice 
Clifford, in delivering the opinion of the suprême court, said : 

" Jurisdiction in such suits (by or against national banks) is unquestion- 
ably vested in any circuit, district, or territoirial court of the United States 
held within the district in which stich association may be established." 

The décisions of circuit judges in other circuits hâve been to the 
same effect, and are numerous, but it is not necessary hère to cite 
cases. ■ 



724 FEOEEAL BEPOBTEB. 

Some question has been made as to the right of the plaintiff to sue 
the défendant Harrison in this district, he being a citizen of the 
western district of this state. That question is settled by section 740 
of the Eevised Statutes, which provides that "when a state containa 
more than one district every suit net of a local nature, in the circuit 
or district courts thereof, » » * if there are two or more défend- 
ants residing in différent districts of the state, may be brought in 
either district, and a duplicate writ be issued against the défendants, 
directed to the marshal of any other district in which the défendant 
résides." 

The motion to dismiss is overruled. 

Teeat, D. J., concurring. 



The Fbane G. & S. M. Co. v. The Laeimee M. & S. Co. 

ICircuit Court, D. Colorado. June, 1881.) 

1. JuEisDiCTioN OF CraouiT CouET— Rbmotal op Causeb— Act dp 1875-pMnra:8. 
Where an application for a patent for a mining claim was met by an adverse 
claim, and a complaint was flled in a state court and the cause removed, after 
answer, to this court, hdd, on a motion to remand, that tliis court has juris- 
diction under the act of March 3, 1875, as the questions involved in the case 
arise under the laws of the United States, i.e., the mining lawa. 

Motion to Eemand. ■ 

Wells, Smith é Maçon, for plainti^T. 

T. A. Green, for défendant. 

MiLLEE, Justice. The défendant made application for patent for a 
mining claim in Lake county, to resist which plaintiff filed in the 
land-office an adverse daim, and thereupon filed complaint in the 
district court for Lake county. Défendant, after answer,; filed a péti- 
tion for a removal of the cause to the circuit court of the lUnited 
States, on the ground that the subject-matter of the action arises 
undet the laws of the United States, and the case was removed 
accordingly. This hearing is of a motion to remand the cause to 
the state court for trial. The act of congress of March 3, 1875, pro- 
vides that the "United States circuit courts shall hâve original juris- 
diction of the subject-matter of ail cases arising under the constitu- 
tion and laws of the United States." It is impossible that such an 
action as this can be determined without référence to, and involving 
a construction of, the mining laws of congress. The questions in- 
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volved necesfiarily arise under the laws of the United States; and 
hence this coui:t bas original jnrisdiction of the subject-matter of the 
action, and the case was properly xemovable. The motion to remand 
must be denied. 



Van Zandt, Trustée, v. The Abgentine Mining Co. 

{Cireuit Court, D. Colorado. Jubé 16, 1881.) 

1. MiKEBAL LaHDS— TbBBITOET COMMON TO TWO CLAIMS— TiTLB. 

As between two locatora, the boundaries of whose respective claims include 
common territory, priority of location confers the better title, provided a vein 
in place was discovered in the discovery shaft, and provided, also, that it ex- 
tended to the ground in controversy. 

2. Bamb— Locations. 

Nor are the rights of the parties changed by the f act that the senior location 
was on the dip of the Iode; the junior on the top, or apex- 
Action to recover possession of the Adelaide mining claim, in CaU 
if omia district, Lake county, Colorado. 

Plaintiff offered évidence to prove that the claim was located by 
Walls and Powell in the year 1875. As to marking the boundaries 
of the claim on the surface of the ground, and the finding of valuable 
ore in the discovery shaft, the évidence was slight; and défendant 
objected to plaintifiF's record title on the ground that thèse facts 
were not shown. As there was some évidence on both points, the 
court held that the paper title should be received. In the original 
certificate of location the description of the claim contained no référ- 
ence to a natural object or permanent monument; but this was cor- 
rected in an amended certificate, and both were received, although it 
was held that the flrst was fatally defective. Having declared for the 
entire interest in the claim, plaintiff failed to show title from the 
original locatora to an^ undivided one-third interest. Gne of the 
deeds upon which he relied was not sufficiently proved, and upon 
defendant's objection it was excluded. Thereupon he moved for 
leave to make the grantor in that deed, in whom the title to the said 
one-third interest would rest, (assuming that instrument to be void,) a 
party plaintiff in the suit. And this was denied by the court : First, 
because the deed, for aught that appears, was effectuai between the 
parties to it to transfer the property; and, second, a étranger should 
not be made a party to the suit without his knowledge and consent, 
which is not shown. Plaintiff then suggested to the court that, upon 
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his déclaration for the whole interèst, he could take a verdict for 
two-thirds, pursuant to sixth paragraph of section 251 of the Code oi 
Procédure of the state. But the court was of the opinion that section 
249 of the Code, which requires the plaintiff to state the iutereat; 
claimed by him, should control, and that plaintiff, having declared 
for the whole, could not recoTer an undivided interèst. Nevertbeless, 
the plaintiff was allowed to amend his complaint at the tri \1 so as to 
demand but two-thirds interèst, and the court saidthât thia was often 
done ; for, the plaintiff having first asked judgment for the whule, the 
défendant cannot now be surprised that he asks only a part. In the 
further tïiaLof the cause it appeared that the défendant claimed 
undertwo locations, called the Camp Bird and Fine, which it held by 
patent from the govemment. Plaintiff's claim is in the gênerai 
course north and south, or, to be exact, north 33 deg. 10 min. east. 
Defendant's two claims, overlappîng the other somewhat trans- 
versely, are in the gênerai course east and west. The contesting 
claims hâve the relation of the jaws of shears, and the ground in 
controversy is that incladed in the space of intersection and a small 
part of the Adélaïde claim immediately north of the intersection. 
The discoverj shaft of the Âdelaide claim is or was at the north end 
of the claim, and some 300 or 400 feet from the ground in contro- 
versy. By later opérations, and the érection of a mill and ore-house 
in the vicinity, it had been fiUed, and the position of it in the claim 
was not very well shown. Between this shaft and the ground in contro- 
versy there were no openings to prove that the Iode extended in that 
direction, and whether it did so extend was strongly controverted. 
Dépendant gave évidence to prove that no minerai was found in the 
discovery shaft, and that the condition of the ground was such that, if 
any was found there, it was broken and fragmentary, oi*, in other 
words, of the character of float mixed with the slide on the surface of 
the mountain. It appeared, however, that plaintiff and his grantors 
had maintained possession of the premises from the first, had made 
valuable improvements on the claim, and had carried on extensive 
mining opérations at and near the ground in controversy. The 
Camp Bird and Pine discoveries were west of the ground in contro- 
versy 200 or 300 feet, and, as défendant contended, on the top and 
apex of the Iode, which at that point extended almost directly across 
those locations. The defence, by answer, to the support of which 
many witnesses were brought into court, was that the ore in contro- 
versy was a part of the vein which défendant held by its top and 
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apex. If what has been'said to explain the position of the daims is 
intelligible, it will be' apparent tbat in this view the Adelaide locaiion 
«xtended across the vein and on its dip, below the top and- apex j 
which was to the -west of that; location. Ajid as the Adélaïde loca- 
tion -was first intime, it became a question whethôjr a location 
80 made and otherwise sufficient would be validagainst a junior 
location on the top and apex of the vein. This having been raled as 
«xpressed in the charge to the jury, muoh testimony as to the tôp ând 
apex of the vein, and the continuanee of the vein to the ground in 
contre ver sy, was withheld, and the case stood on the vaUdity of 
plaintifE's location, whether a vein in place ■w&s ionnà in the disbov- 
ery shaft of that location, and whether the : vein^ if found therCj 
extended to the ground ini dispute. i : 

Chas. S. Thomas, Thos. M. Patterson and Jasi B. Belford, for plaiû* 

tiff. ■ ' ; ^,;^,0 / ,, 

H. C. Thatcher and G. B. Reed, for idefendant. 

Hallett, D. J., (charging jury.) The questions tobedetermînéd 
on the évidence relate to the plaintiff's location, which he calls the 
Adelaide. As to the work on the ground neoessary to a valid loca- 
tion, the statute of the state provides, among other things, that a 
discovery shaft shall be sunk tp the depth of at least 10 feet, or d'eeper, 
if neoessary, to find a W/cU-defined crevice. And the federial statute 
déclares that no location of à mining claim shall be made until the 
discovery of the vein or Iode within the limita of the elaim located. 
The position of the plaiatiff is that Walls and Powell.the Ibcators of 
the Adelaide claim, fouiid a Iode or vein in the , discovery shaft sunk 
by them, and that position is controverted by défendant. I do.not 
reeall anything said by witnesses as to a crevice in,that\shaft; but 
there is some testimony to the effect that ore bearing silver \^iftS foiimd 
there. If you find from the évidence that such ore wasftaken frcaû 
the Adelaide discovery shaft, it is important to oonsideir whether it 
existed in mass and position; or, in other words.in the form of a véin 
or Iode ; or, on the other hand, in a broken and fragmentairy condi- 
tion, intermingled with the slide and débris on the surface of the 
mountain. For it rests with the plaintiff to shqw that ore was found 
in the discovery shaft, andalso that the same body, vein, or Iode 
extends to the ground in controversy. Of course, if ore was- found 
in the discovery shaft, and the ore so found was brokeû and froig- 
mentary, it cannot be «aid that a body of ore— ^ai vein or Iode— was 
found in thafe shaft which extends to the ground in dispute. Sp that, 
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if you find that no ore was discovered in the discovery shaft of the 
Adelaide claim, or if ore was found in that shaft and it was broken 
and fragmentary, your verdict will be for the défendant. And in 
this view — that is, aesuming the facts to be as stated — the circum- 
stance that plaintiff's grantors afterwards developed the body of ore 
in controversy higher up the mountain side, will not affect the resuit. 
For a location resta on what may be foand in the discovery shaft; 
and if nothing is found there, or if what is found there does not 
extend beyond the limits of the shaft, the discovery of a body of ore 
elsewhere in the claihi will not avail. But if a vein or Iode was found 
in the discovery shaft of the Adelaide claim, and it extends through- 
out the ground in controversy, the plaintifif may prevail. 

Something bas been said as to whetherthe locators complied with 
the other provisions of the statute relating to posting notice of the 
discovery on the claim, staking the boundaries, ail of which must be 
shown in évidence to constitute a valid location. If you find thèse 
things to be proved, and that a vein or Iode was found in the dis- 
covery shaft, the question remains whether such vein or Iode extends 
to the ground in controversy. Upon the évidence hère it may corne 
to the point whether the Iode of ore found in the several shaf ts on 
the hill was also found in the discovery shaft of the Adelaide claim. 
Nevertheless, if you believe from the évidence that a vein or Iode was 
found in the discovery shaft, and that it ia not the same as the vein 
or veins found in the shafts on the same claim, higher up the hill, 
but that it extends throughout the claim, the plaintiff may prevail. 

This being shown, although defendant's locations may appear to 
you to be along the Une of the top, apex, or outcrop of the vein, it 
cannot prevail against a senior location on the dip of the Iode. That 
plaintiff's location is of earlier date than either of defendant's, may 
be assumed upon two grounds — First, the date is shown as August, 
1876, and in the absence of évidence we cannot présume that the 
others are of earlier date ; second, in the patent put in évidence by 
défendant the Adelaide surface ground is excepted from the grant. 
This may be prima fade évidence that the Adelaide claim is of older 
date than the others, but it ia not évidence of anything more. 

In taking the patents in that form there was no récognition of the 
plaintiff's right, or the validity of the Adelaide claim; nor is the 
défendant in any way precluded thereby from contesting that claim. 

The exception in the patent to the Pine claim, to which référence 
bas been made by counsel, does not in any way relate to the matters 
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in coutroversj hère. It ehould not hâve any weight whatever with 
you. The matters in issue are as herein stated, and you will déter- 
mine them according to the rulea now given you, and by the pro- 
ponderence of évidence. The burden is on the plaintiff to establish 
every material fact, as hereinbefore declared. 
The jury returned a verdict for plaintiff. 



ThomaBj Adm'x, etc., v. The Delawabb, Laokawanna & Wbstbbn 

B. Co. 

(Cireuit Court, N. D. New York. Beptember 1, 1881.) 

1. RAn^ROADS— Phivate Cbossings— Négligence. 

Instructions that although there was no statutory obligation which required 
the railroad company to ring a bell when approacbing a private crossing, the 
jury might find it was négligence to omit to do this when running at a high 
rate of apeed, at a time when the view of the train was so obstructed by cars on a 
side traclï as to render the use of the crossing peculiarly hazardous ; that a rail- 
road Company ordinarily has the right to run its trains at any rate of speed it 
thinks proper, but that the condition of the crossing might impose some restric- 
tions upon this right, and, under the circumstances, the jury might predicate 
négligence upon excessive speed ; that one using such crossing must use ail 
his faculties to ascertain whether or not he could do so safely ; that one has 
the right to assume that the company would use more than ordinary care in 
approaching a crossing so obstructed, — liéld, to be unexceptionable. Hdd, alto, 
that évidence was properly admitted to show how long the empty freight cars 
had been allowed to stand on the side track prior to the occurrence of the ac- 
cident. 

Spriggs dt Mathews, for plaintiff. 

J. D. Kernan, for défendant. 

"Wàllace, d. J. The points raised by the défendant on itf motion 
for a new trial are not weU taken. 

The instructions to the jury fully and correotly presented the law 
of the case. The plaintiff's intestate -was killed while crossing the 
railroad track of the défendant at a private crossing where he had 
a right to be, and in regard to which the défendant was charged with 
the duty of exercising reasonable care for the protection of those 
entitled to use it. The évidence authorized the jury to find that the 
défendant was guilty of négligence in running its spécial train at a 
furious rate of speed across a crossing which it had obstructed by its 
freight oars, so that the view of an approaching train was intercepted, 
without ringing the engine bell or making other signal of approach. 
The deceased was not a trespasser, or mère licensee, m the use of the 
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croBsing. He had as much right there as the défendant nad. The 
Crossing was a priva te rôad, whîch existed before the railroad was 
eonstruoted, for the use of the farm which the railroad divided, and 
for the use of tenants and the'factory. The lànd ai the défendant 
was servient to the easement which this road constituted. The rights 
and obligations of the deceased and the défendant, the one towards 
the other, were the same as though its crossing were a public high- 
way, except the défendant was not required to make the statutory 
highway signais. 

The jury were instructed thàt, although there was no statutory 
obligation on the part of the défendant to ring a bell upon approach- 
ing this crossing, they might find it was négligence to omit this when 
running at a high rate of speed, at a time when the view of the train 
was 80 far obstrncted bythe cars whiçh had been permitted to reraain 
upon the side-track as to render tHe use of the crossiiig peculiarly 
hazardous. The jury were also instructed that the défendants ordi- 
narily had the right to maintain such a rate of speed as it might 
think proper, but that the condition of the crossing, for which the 
défendant was responsible, might impose some restrictions upon this 
right, and, under the circumstancea, the jury might predicate négli- 
gence upon excessive speed. tJpon ail the facts it was left to the 
jury to détermine whether the défendant failed to observe that meas- 
ure of care which would be incumbent upon a prudent and intelligent 
individùal under like circumstances. Thèse instructions were as 
favorable as the défendant had any right to insist. 

Railroad corporations may ordinarily maintain such rate of speed 
with their trains as they see fit. They may eyen permit their offioers 
to enjoy the luxiiry of spécial trains, and dash over their roads with a 
single car almost noiselessly and at lightning speed. They may use 
their side-tracks near the intersection of highways or private roada 
for the storing of empty cars. While thèse things may not be agree- 
able to the gênerai public, they are, nevertheless, within the privilèges 
with which railroad corporations hâve been inVested ; and the public 
hâve no right to complain, because they are legitimately within thèse 
privilèges. But when theae privilèges corne in collision with the 
rights of those who use the highways or private roads to cross the 
railroad, they must give way; because, as to thèse persons, the rail- 
road corporation is under the obligation of esercising reasonable care 
to prevent injury. ' 

What is reasonable care, or, conversely, what omission of précaution 
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is négligence, cari only be defined by gênerai propositions, the appli- 
cation of which must dépend upon the oircumstances of the partic- 
ular case. 

In Continental Improvement Co. v. Steadj 95 U. S. 161, it is stated 
that travelers upon a highway which crosses a railroad, and the rail- 
road Company, hâve mutuâl and reciprocal daties and obligations, 
and although the train bas the right of way the samô degree of care 
and diligence in avoiding a collision is required f rom each of them ; 
and that the degree of diligence to be used on either side is such as 
a prudent man would exercise, ander the circumstauces of the case, 
in endeavoring fairly to perform his duty. In this case the court 
approved the ruling of the court below, that the amount of care re- 
quired of the railroad company depended on the risk of danger, and 
that TThen the view was obstructed so that parties crossing the rail- 
road could not see an approaching train, that the latter should ap- 
proach the crossing at a less rate of speed, and use increased dili- 
gence to give waming of their approach. 

The authorities of like import are too numerous and unanimous to 
need citation. The case of CordeU v. N. Y. C. R. Co. 70 N. Y. 119, 
however, deserves a référence ; because, while asserting the same gên- 
erai propositions, it is also to the effect that although there is no 
statutory requirement to ring a bell or sound a whistle at a farm 
crossing, it does not foUow that the omission to do so, when the 
crossing is obstructed, is not a circumstance to be considered in de- 
termining the question of négligence. 

The case was also fairly presented to the jury upon the issue of 
the négligence of the deoeased. They were instructed that it was 
incumbent upon him, before attempting to cross the track, to use ail 
his faculties to ascertain whether or not he could do so safely, and 
that he was held to that measure of care and prudence which would 
hâve been exercised by an intelligent and careful man under the same 
oircumstances. Notwithstanding the testimony of the defendant's 
witnesses, the jury were at liberty to draw the inference that owing 
to the obstructions the deceased did not see the approaching train, 
an^ that owing to the noise of the faetory he did not hear it. The 
absence of any fault upon the part of the deceased may be inferred 
from the circumstances in connection with the ordinary habits, con- 
duct, q,nd motives of men. The natural instinct of self-preservation 
in the case of a sober and prudent man stands in the place of posi- 
tive évidence. Johnson v. Hudson River R. Co. 20 N. Y. 65. 
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It was correct to instruct the jury that he had a right to assume 
the défendant would use more care, in view of the obstructed condi- 
tion of the Crossing, than ordinary. The law will ne ver hold it 
imprudent in any one to act upon the presumption that another in 
his conduct will act in accordanoe with the rights and duties of both. 
Newson v. New York Cent. R. Co. 29 N. Y. 383; Liddy v. St. Louis 
R. Co. 40 Mo. 507; Langkoff v. Milwaukee, etc., R. Co. 19 Wis. 515; 
Hegan v. Eighth Avenue R. Co. 15 N. Y. 383; Pennsylvania R. Co. v. 
Ogier, 35 Pa. 60, 72. 

But assuming that the deceased sawthe approaching train 60 rods 
from the crossing, as he was preparing to cross, it would hâve been 
error to instruct the jury, as requested, that he was guilty of con- 
tributory négligence if he did not stop to see if he could cross safely 
just as he emerged upon the track from behind the empty car upon 
the side-track. Kellogg v. N. Y. G. R. Co. 79 N. Y. 72. The jury 
were at liberty to find, if the train had been approaching at ordinary 
speed, there was ample time for the deceased to ci'oss in safety. As 
the resuit proved, if the train had been running at 20 miles an hour 
instead of 40, indisputably there would hâve been ample time. Itis 
not négligence per se to cross a track in front of an approaching train. 
When there is ample time, it is the daily practice of prudent men to 
do 80. ' Where a person crosses in plain sight of a train and ia struck, 
there is an irrésistible inference of fact that there was not sufQoient 
time to cross, because the proximity of the train can be measured at 
every step taken by the pedestrian, and in such a case it would be 
proper to rule that the defence of contributory négligence is estab- 
lished. Such was the case in Railroad Co. v. Houston, 95 U. S. 697; 
and this latter proposition was charged in the présent case. 

It is urged the court erred in permitting the plaintif? to show how 
long the empty freight cars had been permitted to stand upon the 
side-track prier to the time of the accident. Undoubtedly the mate- 
rial inquify was as to the condition of things at the time the accident 
took place, and the jury were very explicitly instructed to this effect. 
The fact elicited was treated simply as part of the history of the case, 
and was not prejudicial to the défendant. This point cannot ayail 
the défendant. 

Judgment ordered for plaintifiF. 
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Nat. Bank of Wintbeset ». Bybb and otners. 

(Uireuit Court, D. lowa. July 16, 1881.) 

1. Set-0ff8 — Attornbtb' Liens— JuDaMENTS. 

An attorney's lien upon a judgment is subject to any existing right of Set-ofl 
in the other party to the suit. 

In Equity. 

On the thirtieth of April, 1880, complaînant recovered a Judgment 
in the circuit court of Madison county, lowa, against respondent 
Eobert Eyre, for the sum of $2,877. On the twenty-first of October, 
1880, the said respondent Eobert Eyre recovered judgment in this court 
against complainant for the sum of $287.12. On the first of Novem- 
ber, Wainwright & Miller, attorneys for Eobert Eyre, filed their notice 
under the statute, claiming an attorney's lien upon the last-named 
judgment for the full amount thereof. Execution having been issued 
upon the last-named judgment, complainant files this bill alleging 
the foregoing facts, and prays that proceedings under the same be 
enjoinedj and that the right of set-off be decreed. Eespondents de- 
nïur to the bill. 

McCaughan, Dahney de McCaughan, for complainant. 

Parsons d: Runnells and Wainwright <è Miller, for respondents. 

MoCbaet, g. J. The right of set-off exists under the statute unless 
it is defeated by the attorneys' lien, claimed by Wainwright & 
Miller. Code of lowa, 1873, § 3097. The statute is declaratory of 
the common law and of the gênerai principle of equity, according to 
which mutual judgmentswill generally be set off the one against the 
other. 2 Story, Eq. Jur. § 1437. Before the respondent Eyre ob- 
tained his judgment against the bank he was indebted to the bank 
on a judgment of over $2,800. The bank pleaded this judgment as 
a set-off against his claim in the suit of Eyre against the bank 
in this court, but a demurrer to that part of the answer was sustained, 
upon the ground that mutual judgments are to be set off the one 
against the other after their rendition. Can the right of set-off be 
defeated by the filing of an attorney's lien ? I think not. If Eyre 
had assigned his entire claim before judgment to Wainwright & 
Miller, and they had sued on it, I think it clear that the assignment 
would bave been subject to the set-off previously held by the bank. 
The claim was not negotiable, and the assignées would hâve taken it 
subject to any defence existing in the hands of the bank. Surely no 
greater right can be acquired by the filing of an attorneys' lien than 
would bave resulted from such an assignment. I think the weight 
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of authority, as well as the better reason, supports the rule that tlie 
lien of theattorney is upon the interest of his client in the judgment, 
and is subject to an existing right of set-ofï in the other party. 
Oager v. Watson, 11 Conn. 168; Ex parte Lehman, 59 Ala. 631; 
Wright v. Treadwell, lé Texas, 255; Currier v. Railroad Co, 37 N. H. 
223; Mohawk Bank v. Burrows, 6 Johns. Ch. 317; Porter v. Lane, 8 
Johns. 277; NicoU t. Nkoll, 16 Wend. 445; Hiirst v. Sheets,,21 
lowa, 501. 

The demurrer to bill is overruled, and unless respondents wish to 
answer there will be deeree in accordanoe with the prayer of the bill. 



MoBanb v. Wilson and others. 
{Circuit Court, W. D. FennnyUania. July 31, 1881.) 

1. ESTOPPBL— PUBCHASBKS. 

In an action brought by a subséquent purchaser for the recovery of land, 
TiM, that a prior purchaser is estopped from asserting his title, where, to the 
inquiry of such subséquent purchaser, whom he knew to be bargaining with 
the original owner for its purchase, he dénies ail interest in it. lldA, also, 
that a judgment creditor of the prior purchaser, who urged such subséquent 
purchaser to purchase, stating that the title was clear, was also estopped. 

In pursuance of written stipulation this case was tried by the court 
without the intervention of a jury. 

The foUowing facts are, therefore, found by the court 

(1) The plalntifE and the défendants in this case, respectively, daim title to 
the land in controversy through and under Jake Hill, who became seized 
thereof in fee-simple prior to October 31. 1867. 

(2) By deed, dated and acknowledged October 31, 1867, Jake Hill sold and 
conveyed the land in controversy to Henry Metzger. On or about its date 
this deed was delivered by Hill to Metzger, but by agreement between them 
it was withheld from record. Said deed was not recorded until June 8, 1876; 
and then without the consent or knowledge of either of the parties to it. It 
was recorded at the instance of some unknown person who had obtained pos- 
session of it. 

(3) Tlie land in controversy is the undivided one-eighth part of certain 
tracts of timber land (described in the record in this case) situate in Jefterson 
county, Pennsylvania. ïhe other owners of said lands were E. G. Carrier and 
S. S. Jackson. From the date of his deed from Hill down until the summer 
of 1872 he (Metzger) and his said co-tenants, E. G. Carrier aud S. S. Jackson, 
were engaged in the business of "lumbering," — running Imnber via the Alle- 
gheny river to the Pittsburgh market, — and, in the prosecutiou of this busi- 
ness, Carrier and Jackson eut and removed timber from said tracts of land. 
Aï the time of the sale and conveyance to Alexander Smith, hereinafter men- 
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tiôned, Carrier and Jackson were cutting timber from SSid lands and account- 
ing to Metzger for his share. Henry Metzger lived in the oifey of Pittsburgh, 
and never was onsaid land, except on threeor four occasions, in the course of 
said iumbering business, when he visited the lands arid'was there diuring a 
few days. He never took or held visible or actual possession of sàild- land 
otherwise than as stated in this flnding. 

(4) On the seventeenth of May, 1873, Andrew Y. Baum obtaîned a judg- 
ment in the court of eommon pleas of Allegheny county, Pennsylvania, 
against" the said Henry Metzger, for the sum of $4,454.02, which judgment 
Vraa duly transferred to the court, of cpmmon pleas of CTefEerson coiiuty, Penn- 
sylvania, by flling therein, on May 21, 1873, a certifled copy of the record; and 
on the fifteenth day of December, 1875, by virtue of an' éxecution issued from 
the court of eommon pleas of JefEerson county on Said judgment, the sherifE 
of JefEerson county sold ail' thé right, title, and Intérest of the said Hènïy 
Metzger jn and to the land, in controversy to. George W. Wilson, one of^the 
défendants, and sutisequently executed to him ,a deed therefor, which was 
duly acknowledged September 21, 1876. The défendants are in possession, 
and hold under thjs deed. , 

(5) By a deéd bearing date June 12, 1873, and duly exeCuted, acknowledged, 
and deliVered'On the sixteenth day of June, 1873, the said Jafce Hill sold and 
ccttiveyed the land in controversy to Aléxander Smith for the considération of 
$15,000, wjijcb said Smith then paid to said Hill in cash. ïliis deed was 
recordediû JefEerson county, Pennsylvania, on the eighthday of September, 
1874, ia Deed Book, vol. 29, p. 260. , :■ 

(6) At the time the said Aléxander Smith bougiît and paid for said land 
and received his deed therefor, he did not know of thé prier deed from Jake 
Hill to Henry Metzger, nor had he ariy knowledge thàt said Metzger had any 
title to said land. 

(7) Said Srtiith had knowledge that Metzger >?« operating said land, but 
not how ; and bef ore he closed his bargain' with Hill for s^id purchase^ he 
(Smith) inquired of said Henry Metzger and was told by him that he had no 
intérest in said land, nor any objection to his (Smith's) buying the same. 

(8) Andrew P. Baùm, the plaintifiE in the àbove-mentioued judgment, asked 
said Aléxander Smith to buy said land from Hill, and encouraged him to do 
80, — stating to Smith that the title was elear,— and he {Baum) was présent 
when Smith paid his purchase money. 

(9) The said Aléxander Smith was a ionaflde purchaser for a valufible con- 
sidération of the land in controversy, without notice that the said Henry Metz- 
ger had, or claimed to hâve, any title, intérest, estate, or claim in or to the 
same, and without notice that said Andrew P. Baum had, or claimed to hâve, 
any lien against the same. 

(10) Immediately after his said purchase said Aléxander Smith entered into 
an arrangement with his co-tenant, S. S.Jackson, to eut timber upon said 
tracts of land and açcount to him (Smith) for his share, and this arrangement 
was carried ont. After Smith's purchase Henry Metzger had no connection 
whatever with said land. 

(11) By deed dated and acknowledged February 20, 1875i the said Aléx- 
ander Smith sold and conveyed the land in controvetsy tdthe plaintift, Dun- 
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can JkIcBnne. The considération for this conveyance is stated in the rieed to 
be $15,000, and the same is receipted for in the body of the deed and also at 
the foot thereof. This last-mentioned deed was recorded in Jeflerson county, 
Pennsylvania, on the twenty-sixth day of Febiuary, 1875, in Deed Eook, vol. 
30, p. 14. 

Brown é Lambîe, for plaintiff. 

Thomas M, Marshall, contra. 

AcHESON, D. J. Under the Pennsylvania recording acta a deed of 
conveyance which is not recorded within six months after its exécu- 
tion is null and void as against a subséquent bona fide purchaser for 
a valuable considération without notice, if the deed to the latter is 
first recorded. 1 Pur. 4T2-3, pi. 76; Lightner v. Mooney, 10 Watts, 
407; Poth y.Anstatt, 4 W. & S. 307; Hetherington v. Clark, 30 Pa. 
St. 393; Shaw v Rend, 47 Pa. St. 102. Hère the deed to Alexander 
Smith was recorded September 8, 1874, while that to Henry Metzger 
was not recorded until June 8, 1876. Undoubtedly Smith was a bona 
fide purchaser for a valuable considération, and he had neither aotual 
nor constructive notice of Metzger's title. The possession which affects 
a purchaser with notice must be clear, open, notorious, and unequiv- 
ooal. Meehan v. Williams, 48 Pa. St. 238, 241. In my judgment, 
Metzger never had such possession as would visit a purchaser with 
constructive notice of his title. The occupancy and acts of Carrier 
and Jackson were fairly referable to their own and not Metzger's title. 
But further discussion of this point is needless, for, in fact, before he 
concluded his purchase, Smith inquired of Metzger, and he, knowing 
tha,t Smith was bargaining with Hill, informed Smith that he had no 
interest in the land. Furthermore, Andrew F. Baum, the plaintiff in 
the judgment under which Metzger's supposed title was afterwards 
sold, requested and incited Smith to purchase from Hill, and stated 
that the title was clear. Beyond ail controversy, both Metzger and 
Baum were forever estopped from disputing Smith's title, or assert- 
ing any claim or lien in hostility thereto. 

Is George W. Wilson, the sheriff's vendee, in any better position ? 
What rights has he superior to those of the judgment créditer, upon 
whose exécution he bought, and the défendant in the writ, whose title 
he acquired ? The title which Metzger had when the lien of Baum's 
judgment attached, was, at the best, a condition alone, liable to be 
Bwept away unless the recording acts were eomplied with. Souder y. 
Morroiv, 33 Pa. St. 83. As a penalty for his neglect, the law extin- 
guished Metzger's title, and, as a necessary conséquence, the lien of 
Baum's judgment ceased. If this were not so, the recording acta 
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would afford little protection to a hona Jide purohaser, for by no vig- 
ilance could he gùard against such secret liens. That a judgment 
creditor is not a pnrehaaer of an interest in his debtor's land is de- 
clared in Cover v. Black, 1 Pa. St. 493. "He stands on the foot of 
his debtor," it is there said. Id. 495* Lien is an incident, but not 
the object, of a judgment, and the judgment creditor is not entitled to 
any advantage which his debtor had not. Reed'a Appeal, 13 Pa. St. 
476, 478. 

A purchaser at a sheriff 's sale is affôcted by the records and staite 
of possession at the timô when the sale takes place. Oingrich v.Foltz, 
19 Pa. St. 38; StewaH v. Freeman, 22 Pa. St. 120. Now, at the daté 
of the sheriff's sale on December 15, 1876, Metzger was not in pos- 
session, and his deed was not yet recorded. But Smith's deed was 
then on record, and had been for 15 months. The records, there- 
fore, gave unequivocal notice to Wilson that under the reoording acts 
Metzger's title was extinct. 

It thus appearing that the title of Alexander Smith was good and 
valid, it is not' necessary to oonsider whether the title of his vendee, 
Duncan McBane, the plaintif, would not be good, even if that of 
Smith were impeachable. 

Upon the facts found, I am of opinion that the plaintiff is entitled 
to recover; and, accordingly, the court do find in favor of the plain- 
tiff, and that he recover the land claimed by him and described in thîs 
prcecipe. 

Let judgment be entered upon the finding of the court for, the 
plaintiff for the land claimed by him and described in his pracipe, 
with costs. 



MeBIWETHEB v. ThH JuDGB OP THE MuHLBNBTJEa CoTOTÏ CoUBT. 

{Circuit Court, D. Zentueky. July 12, 1881.) 

. "CouNTY Court" — Pakticulab Btatdtb ConstrÙed. \ 

The phrase " county court," as used in an act to amend the charter of the 
Elizabethtown & Paducah Railroad Company, approved Pebruary 24, 1868, 
does not mean a court composed of the county judge alone. So Tiéld, on a 
demurrer to a pétition for the purpose of compelling a county judge alone to 
levy a tax on the property in his county, under the provisions of this act, to 
pay a judgment, which had been obtalned against the county, on coupons for 
interest on county bonds issued to pay the county's subscription to sàid'rail- 
road's capital stock. 
v.8,no.lO— 47 
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Base, D.;J. The plçrintiffs sobiairted in tHs.jcourt a judgment 
againet the county of Muhlenburg for the aura of $5,274.28, with 
iaterest from Febrûary 21, 1876. This,. judgment wasobtained on 
coupons which were for interest on bonds of thé' county of Muhlen- 
burg, issued to pay a subscription of stock made^ by sadd county to 
the' Blizabethtown & Paducah Bailroad Company^' This pétition is 
foribe purpose of obtaining a mandamus iQ com-pel the county judge, 
T. C. Thompson, to levy a tax on the property in said county suf- 
fiôieatfto pày plaintiff-his judgment,; and cause itto be collected. 
[Çhè CQunty judge demurs to ithis pétition, and the ground of the 
d^tnlurreris/that "tbft county court/' inthe maaning pf the statute 
whi(t?h àuthoriz«s the levy and collection of astax to.pay thèse bonds 
andàûterest, is the juaticeèof the peace for said coilnty and himself,, 
and that he, sitting as a couaty Court,. withoutsiich justices, bas no 
authority to make aueh levy. This. is an important question, and its' 
solution^ dépends solely upon the meaning of tlie. phrase "county 
aoupt," a» used in the charter which authorized this subscription and 
the levy ofa taxi to pay the bonds and the interestas it accrued. 

The niûth' section of an aot to amend the charter ,of the Elizabeth- 
town & Paducah Railroad Company, approved February 24, 1868, 
provides-^ 

"3'bat in ca^e any county, city, ;t«>wn, or élection; «Ji^trict shall subscribe to 
tl^e. çaipital stock of said Elizabethtown & Paducah Railroad Company, under 
the provisions of this act, and issue bonds for the payaient of sueh subscrip- 
tion, it shall be tho duty of. the county court of such county * * * to 
cà'ùse'to be leVièd and colIécted a tax s'u'fflcient to po,y the semi-annual inter- 
est on the bonds issuedj and ail cost ofcolleeting such taxés." 

The county court in this state is, and was in 1868, usually held by 
the county judge. He attended to ail the judicial duties of the court, 
but the fiscal affairs of the county were ordinarily controlled and 
managed by a county court, which was composed of the presiding 
judge (county judge), and the justices of the peace in and for the 
county. This latter court was sometimes called a "court of claims." 
This was its constitutional désignation. 

The thii'ty-seventh section, article 4, provides that — 
"The gênerai àssêmbly may provide, by law, that justices of the peace in 
each county shall sit at. the court of claims and assist in levying the county 
levy, and m^kin^ appropriations only." 

The capital C in "court of claims" bas been dropped in printing 
bpth the Revised Statutes and the General Statutes, but it was used 
in the original officiai publication of the constitution. Debates Ken- 
tufcky Convention, 1097-1136. 
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The distinction between the "county coiirfc" proper and thé "bourt 
of elaims" was not clearly recognized by the legislàturiB in the en8i(0t- 
ments made soon after the adoption of the constitution, and .subse-^ 
quant législatures were still more indiffèrent to this distinction, and 
this increases the difficulty in arriving at the. législative meanifig 
when it authorizes a "county court" to exercise powers or jurisdiction 
without designating who shall compose the court. 

If the nature of the powers to be exercised is the test under the 
constitution whether the county court shall be hèld by the county 
judge or the county judge and the justices of the peàce, we would 
not be much enlightened in this case; because, /when the constitui- 
tion says that the justices of the peaoe "may sit at the court of 
elaims and assist in levying the county levy and making appropria- 
tions only," that did not, strictly construed, embrace a levy made foc 
the payment of either the principal or interest of bonds issued for a 
subscription to a railroad company. The power to subscribe stock to 
a railroad, and leivy a tax to pay the bonds issued for the stock, might 
be conferred by the législature on a county court comppsed of tUe 
county judge alone, or the county judge and the justices of "ihe county, 
or upon commissipnera selected for that purpose. 

The court of appeals, in the Bowling Green é MadisorwUle Railroad 
Company Case, 10 Bush, 714, deoided "county court," as used in the 
charter of that company, meant the county judge and the justices of 
the peace. The ground of this décision was that the county cour| of 
Warren county was given a discrétion of whether or not to submit the 
question of a subscription to the stock of the company to a vote of 
the people. The same court, in the case of Logan County v. CaldweU, 
MS. opinion of October, 1880, decided that the "county court," in 
the charter of Owensboro & Eussell ville Kailroad Company, meant 
the county judge alone, aeting as a court. 

The ground of this décision was that the county court was not 
given an absolute discrétion of whether or not the voice of the people 
of the county should be taken on the question of the county's sub- 
scription of stock to that road. 

In the charter under considération, the législature has made no 
distinction in the language used when granting judiciàl powers, or 
those pertaining to the financial affairs of the county incident to .this 
subscription, nor has the législature given the county court a discré- 
tion of whether or not to submit the question of the subscription to 
the vote of the people of the cpùnty. Hence, this courte foUowing 
the décision of the Kentucky court of appeals, .ftjid recQgnizing the 
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cônstitutional distinction between the county court and court of 
claims, would décide tbat county court, in this charter, meant a court 
held by the county judge alone, except for the fourth section of this 
charter. 

This section enacts — 
"That the person actitig as sheriff at the several precîncts shall retum to the 
clerk of the county court, within three (3) days after the day of such çlection, 
th« poll-books of their respective precincts, and on the next day thereafter 
the county judge and county clerk shall count the vote; and if it shall appear 
that the majority of those voting'is in favor of the subscription of stock, as pro- 
posed, the county judge shall order the vote to be entered on the record, and 
the subscription to be made by the clerk on behalf of the coànty.on the terms 
specified in the order submitting the question to a vote." 

ïhe county judge is required to "order the vote tb be ehtered on 
the record, and the subscription to be made," etc. This cbuld be 
done only in the records of thè county court, and the use of the \tord8 
"county jùdge, " in this connection, is incohsistènt with the construc- 
tion that "county court," as used in this charter, means merely the 
county judge acting as a county court. 

Construmg the entire act, and gathering from its provisions the 
législative meaningin the use of the temx "county court," I hâte 
côiiçluded that it means a court composed of the county 'judge ând 
the justices of the peace, and that, under this charter, the County 
judge alone èannot ièiy a tèix tO pay this judgment. 

The demurrer will be sustained. 



Pka-o-wah-ash-kcm V. SôEiN and others. 
(Circuit Court, HT. D. Illinois. 1881.) 

1. Indians— Thbib Status as Regards Ownership of Real Phopeett. 

A woman of the Potta.watomie tribe of Indians, whose husband bas aoqulred 
title to lands by a patent from the government, is thereafter subject to the 
same laws, and, wbere the rights of third parties are concerned, is liable for 
the conséquences of her acts and non-aotion, as any other person. 

2. Samb — DowER — Lachbs 

By the treaty made on the Tippecanoe river, in 1832, the section of land in 
controversy was granted to an Indian chief of the Pottawatomie tribe, to 
whoni, two years after, tlie plaintilï was married. In the foUowing year, by a 
deed in which tlie woman did not join, the land was deeded away. In 1846 
the husband died. The patent from the government was not issucd until 1864. 
Thirteen years after, the widow flled this bill for the assignment of dower in 
the land. Beld, that, as against those in possession under the deed of the 
husband; the bill must be dismissed. 
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Bill for Dower. 

Walter B. Scates, for plkirttiff, 

Hoyne, Horton é Hoym, F. W. Yonnff, Lmining^é Thompson, and 
Hitchcock, Dupée é Judah, îov Aeténàaxits, 

Drummond, C. J. This was' a bill filed-on the seventh dayof April, 
1877, for the assignaient of dower 'in fraetionai section 75' township 
37 N., range 15 E., "in Cook co'unt'y, fllinois. The plàifetiff is an 
Indian woman of the Pottawatomi^ tribe, at présent a résident ôf 
Kansà's, and claims dower as the -wifé of Ash-kum, an Indian chief, 
towhom two sections of land were granted by a treaty made on the 
Tippecanoe aivery oû' the tw«nty-6eventh of Ootober, 1882; one of 
which waa thé sectiott already referrèd to. By tÈô third article of ^he 
treaty, "the United Stateë agreed id grant to each of the fbllowing 
persons the qùantity of lând âûneied to their names, which latid sliall 
be conveyed to thém by pateùt. " ' Aniong the Dames mentionèd is 
that of Ash-kumj and the.quantity 'annexed te Ws name is t'wo sec- 
tions. After deâcribing the list of persons, and tîie (^uantity of land 
'«.greed to be granted by the United' States, the article closes wM' the 
foUowing words : ;''Tàe foregoing rfeservation shàll be'selectèd lih'der 
^the direction of the président of the United States^ after the lâ'ïids 
shall hâve been fiùrvëyed, and thé boundaries' to c'prirespond -mth thé 
public survey." The land waa 'selected' under t&is treat^.'ana the 
seleetioù approved; by the président in March, '1837. A 'patent was 
not issued' uEttil -Novembôr 3, 1864, ànd Hhéti it issùed to Ash-^tim 
andhisheirs. At thetime it issued Ash-kuinwa& dôad, but ther.e,nas 
been an act of congress, long iû fbrcè, which déclares that a patent 
issued to a dead person shall také'efféût as.thotigh he wer^ livîng.' . 

There hâve been two décisions of t'h'eSUpretoe bburt of thé United 
States, one of which cases went up fi-om this cotirt under this treaty, 
which hâve declared what was the nature of the estate taken by Ash- 
kum under this treaty. Do'e v. Vf^ilson, 23 How. 457; and Cretvs v. 
Bivrsham, 1 Black, 352. Thos« cases decided that there was an 
estate conveyed to the reseirvee, capable of being transferred by deed, 
even before the land was selected or surveyed; that when selected 
and surveyed, and the patent issued, the patent operated so as to 
transfer by its terms a title to any one to whom the title had been 
legally conveyed by the original réservée. In Doe v. Wilson the rés- 
ervée died before any patent was issued ; and, long before the patent 
had issued, the réservée, dùring his life, had made a conveyance 
by gênerai warranty deed of the lands granted to him by the 
treaty; and the court decided that the person holding the grarit 
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under the réservée acquired a title by the issuing of the patent as 
against his heirs ; and, of course, thaf the Jaeira of the réservée, as 
a-gainst the gra»t of ,their ancestori aoquired ûo title whatever/ not- 
withstanding the issuing of., the; patent to him and his heirs. Sub- 
stantially the same faots exiflted in the. case: of Crews v. Burcham, 
where the court mad,^ the sameiruling. r 

Ash-kum, on.t.he fpurthqf Ootober, 1835, made a cqnveyance of 
the section in controversy in this case to Louis de Seille by a war- 
ranty deed, a certified copy of which, from the rècorder's office of 
Cook county, bas been introduceid in évidence, it not heing iti the 
power of the parties to produee, the original deed. Two objections 
hâve been made to,the introdijctipn of this oopy-t-First, that it was 
not properly acbçiojwledged ; and, seconcUy, that there was no certifi- 
cate of magistracy. . According to the cppy the deed was acknowl- 
edged in Berrien , county,, Miphigan, ^lefore a justice of the peace. 
The officiai charact^.çf the jup^ice of the. peace is shown by aeertifi- 
cate of the secretaryrpf state of Miphigan, under the seal of the state, 
.attached to the copy, and the certificate of a clerk of a ;court of 
record, also attached,; showing tha|; the acknowledgment was made in 
conformity with the la'v^^ of Michigan at the time the acknowledgment 
was taken; and, independent pf such certificate, I suppose itwould 
be the duty of thip court to détermine whether or not it was sô exe- 
cuted and acknowledged. I think the copy is properly admissible 
under the twentieth seption of the statu te relating to conveyances, 
and therefore that the évidence is that Ash-kum made a conveyance 
of his right and title to this section of land in 1835, and consequently 
that when the patent was issued to him and his heirs it conveyed to 
his grantee and his assigna, under the deed of 1835, ail; his title to 
the section, and that his heirs cannot set up aijy claim to the land 
as against the deed of their ancestor. 

There bave been several deeds introdueed on the part of the defence 
to show that the plaintiS has conveyed her intere,«t in the land to 
différent persons who were claiming the land and in possession under 
the title obtained from Ash-kum, and therefore she cannot now set 
up any claim for dower. One of thèse deeds is dated Eebruary 19, 
1877, by which she conveys, in considération of the sum of $2,000, 
with cbvenants of warranty, to Benjamin S. Sooy, Stutely D. Palmer, 
James W. Murpby, and D. 0. Elwood, the tract of land in contro- 
rersy, together with the other section reserved to Ash-kum by the 
treaty; and there is a deed of July 5, 1877, in which the plaintiff 
purports to convey, for a considération of $150, ail her interest in this 



PKA-O-WAlË-ÀSiff-KUM V. SOBIN. 743 

land to Sorin, one of the défendants, màkiog expreflateference to the 
bill filed in this case, and authorizing and directiug thegrântee tO 
cause tliis Mil to be dismisséd; Thèse cônreyanôes thus made by 
theplaintiff are attacked as not hftving been madft by hér with full 
knowlédge of the faictèrj and it is claiûied that ^h'e Wââ noteware of 
what*&bé was signing,: and thèirefdré that'the conveyftnces aie inopi- 
erative.: ^The proof shoWs that she ^as not able to Write nor to speftk' 
English; that ali commanioalioûs to her in EngUëhJhad to be made 
through an interpréter: ' The^ proof iw of suek 'a tibS/tâôter that if the ' 
case bad to rest npon thé vaïidity of ihôse deodstbere would be soitifr. 
diffibUliy iii BU-Stiaining them, bôcause it does not ap^pear very cleariy, 
althôugh thete is agctod' deal of évidence' tëndirigtd that conclueioû, 
that shè did fùUy underàtand ■ the purport and effebt of the papers 
thàt ske BÎgnSd. T do not, therêfore, think it necessary to place the 
décision of the court in this casé ttpon thèse dfeedB, but rather tipoa 
other grounds. ; ■ .' o :■' 

The proof ^seeiiis to show 'that she "was màrried tO Ash-kum by a 
Càthoiic priest as'early as 1834. ffeere is' also proof sbowing thftt 
she and Ash-kum livéd together'asfînan and wifé'ftfter their remoVal 
to Kansas, wherë he died ia 1846;. TJttder the law of this state, at 
the déath of her husbaûd shé' beftftme endowable of bis interest in this 
section of landfshè' not hàving been a party to the deed whioh her h as-, 
bfend made in 1836. ■ The agtëement to grant had been made by the 
United States ; the laïid had been located and surveyéd, and the bouhd- 
arles had been estàbli^hed, at thetime of the dèath of her husband. 
It is triie, the patent bad not isSûed, but still her husband, if he had 
never tiiade any grant of the laad, would hâve been clothed with every 
righ't exoept what migkt be cfonveyed by the issue of the patent to hinï, 
and èhe-was also clothed with th^ ïnchoate right of dower, which be- 
came perfect on his death. There bas been possession admitted ^and 
paymènt of taxes by ëeveral of thé défendants, under the grant from 
Ash-kum,-' and a général appropriation of the land for more than 
séven yéars prier to the filing of this bill. But' it is claimed by the 
couûsel' of thé plaintiff, although he bas put in proof to show that 
the plaijitîff was natiiralized as a citizen by the district court of the 
United States, in Kansas, on the tbirteenth of Gétober, 1869, that 
she, beifig an Indiatt woman, is not subjeo-t to 4he 'gênerai rulcs ap- 
plicable to ordinary citizens; that she is clothed with spécial immu- 
nities in conséquence of her tribal relations, she stiir boing a' mem- 
ber-of the Pottawatomie tribe of Indians; and consequently ail those 
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laws which are applicable to the cases of possession of land do net 
reach her case. 

There is one expression used in the opinion of the suprême court 
in Crews v. Buroham, already reférred to, which might, perhaps, 
throw some doubt upon the question made by the plaintiiï in this 
case. That language is: "It is true that no title to the particular 
lands in question could vest in the réservée or in his grantee 
until the location by the président, and perhaps the issuing of the 
patent." It seems to me the doubt implied by the use of this lan- 
guage can hardly be considered as entitled to much considération 
in such a case as this, where the défendants claim, not through 
another and indépendant title, but through the title granted by the 
treaty and through the réservée named in the treaty, so that there 
was nothing to make the title complète in the réservée or his 
assignée except the mère issuing of the patent. Under our law, for 
the purpose of asserting a right to the land, an action of ejectment, 
or of trespass or any other action to enforce a right which existed, 
was maintainable ;. and the issue of the patent was the mère con- 
summation of a teohical right, and nothing more. It was analogous 
to the common case under our law of a tract of land'purchased of 
the United States and the money paid, and possession taken by the 
purchaser, under a receipt of the receiver of the land-ofiSce or a 
certiâcate of the register, and after this bas taken place a patent 
issues to him. In SRch case the purchaser bas always been con- 
sidered, even before the issue of the patent, as clothed with ail the 
material rights of ownership to the land. And in the case supposed, 
where the patent issued to, him, no one else can question bisprior 
right. It is only where there is a title independent of bis, in which 
a patent may issue to some third party for the same land, that any 
question can arise. 

Some stress bas been laid upon the fact that the plaintif was 
ignorant of the tracts of land which had been selected for her hus- 
band, and of her husband's rights to this particular property, as weU 
as of the issuing of the patent, until years after bis death. I do not 
tbink this argument can be considered conclusive as against those 
who were in the actual possession of the land, holding under a title 
from her husband himself . It cannot be maintained that after a per- 
fect title to lands exists witbin this state, by â grant to an Indian, be 
is «xempt, or the land is exempt, from ail the ordinary burdens and 
incidents which the law of the state imposes upon the owneijs of 
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lands. He must assert his rights agamst a trespasser, or a person 
in possession under the color of title, the same as any other person, 
The cases wliicli hâve been cited by the counsel for ti^e plaintiff, 
■where land belonging to the Indian tribes has been held not to be 
taxable under the law of the states, hâve no application to this case. 
Hère the land was severed from the mass Of public laûds-by ihe 
grantj the sélection of the président, and the issuing of thié patent, 
and the United States could make no claim that the land belonged to 
an Indian tribe, or to a member ôf an Indian tribe, as suiçih, land I 
thinji the plaintiff haslost, as to tEe, land' thus in possession' dt' the 
défendants, ail right to the maintenance of this bitU for dow^r; by the 
delay in the àjpplication. More than thirty yeaJrs! elapsed between 
the deith of her busband and the ûling of this bill. Thiïtfeeti.y'ears 
elfipsed between the issuing .of the patent and the filing of' the, bill. 
During ail this time, or the greater part of it, some of this pi-operty 
has been held adversely under a grant from her busband. That ta. a 
case of an application for dower, on the part of the -widow, in lands 
held by her husband dufing coverture, the law of the stateon limita- 
tionsi applies, is sôttled by several cases, Owen v. Peacock, 38 111. 
33; Steelé r.GeUatly, 41 lU. 39; Whiting v. Nic'hol, 46 111. 230; 
OUbertv. Reynolds, 51111. 51S. 

The only question, therefore, is whether, because she is a Pottà- 
•watomie woman, she is exempt from the opération of the gênerai 
rules applicable in such cases; and whether any spécial disability 
attached to her social and political status? 1 think not, and there- 
fore I shall dismiss the bUl as to those défendants thus in pos- 
session. 

In giving this opinion I do not wish to be understood as deeiding 
that some of the other defences made in this case may not be v^lid; 
"but I prefer to place the decisioÂ on the ground of the 'lâches of the 
plaintiff. It is difficult,. for instance, fo believe, in view of lier hus- 
band's connection with the treaty of Tippeeanoe, he himself 'bëing 
one of the signers of that treaty, and the fact that he made a côn- 
veyance of this tract of land long bef oré he left Indiana and went to 
Eansas, this claim was entirely unknown to his wif e ; but, Ijoweveï 
that may be, it seems to me that when the title was convéyed by the 
govèrnment she must be placed in the same condition as any other 
person, and for the conséquences of , her acts and her non-actioii, 
where the rights of third parties are concerned, she has jcio spécial 
immunily. :, 
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G-AgKii^ii and otWrS jj, BiNTON and, others. 
VoN'Utassy and other's u. Gabvin and others. i 

[Oireuitr Court, E. D. Pennaylvania. July 1,1881.) 

L Faaud— Joint JupfjMBNT— Spcret Frbfebence op One of the PXiAWTrBTs. 
A number of credîtors made a loan to an inso) vent flrm to enable it tb. carry on 
its business, takiiig as security â' joint judgment, with an understanding tiiat the 
debtors should givè no other judgiaentâ. Two of thèse oreditors secretl^ took 
,8 judjgment note from t)ie flrm for the amount of their original claimaj npt 
including their proportion of the loan. Upon the failure of the flrm thèse two 
creditors, in violation of certaiti proriiisès madè with thèir knôwled^ bj^ the 
defatoiB and af terinducing delay in the issuing of exécution on Ûie orlgitial judg- 
ment, èntered up their judgment. note, issued exécution, and s^vept: away the 
entire personal property of the debtors. , Héld, that this was a fraud .upoh tjjie 
other parties tothè original judgment, and that in the dtstrifeùtlon or thë ^ro- 
ceeds of the detrtôr's property the exécution thiis obtained should be pSétponed 
to the exécution upon that judgment, :. ; ,.;'I 

2. PbiNCIPAI, AN» AgBJST— I'BAUD OP AaENT-rHnSBAIfD-rATTOHNEI'. j; ;. i 

Thetwo preferredcreditors vrere rfjprçsented bythç^an}.e>ttorneyaj3ihe debt- 
ors, and one of them was the wife of one of thé debtors. The delay'iri issuing 
exécution upon the original judgment was dbtainedj not by the f#6 «îréSiitôTs in 
person, but by a promise made by the debtors dnd byiîhe »ttoiney:>0)f;;t]iaitwo 
creditors that no other judgment ^houl^ b^ antered. , HMf'^ii&K tiie t>vo credit- 
ors could not take advautage of sucli delay. . 

3, Baneruptct — PaocuRATioN— What Does not Amount to. 

Debtors agreed to give a creditiir notice whéh datigor thréatene^, iii order 
that he might obtàin the flrst. éxecution. Afterwards they iffdnicéd hîm, 
by misrepresentation, to delaiy •pïo<i!eedingj, a^id p;;ocured .an: exepuijipn to be 
issued by anothpr créditer more than sufflcicnt to exliau.st their property. 
Théy then gave notice of this exécution to thé flrst Créditer, who thére- 
upon aîso issued exécution. Hdâ,,ihBA this notice bythe debtors was nota 
procuration of the second exécution. 

Exceptions to Éeport of Master. 

This was a bill in equity by assignées in bankrupitcy to sel asiàe, 
on tlie grpund of procuration, two exécutions, both levied on tfcie debt- 
or's property priorto the filing of the pétition in bankruptcy. 'A 
cross-bill was filed jby the plaintiffs in the second exécution, çl^iming 
to set aside the first exécution on spécial équitable grdunds oûtside of 
the bankrupt act. The case was referred to a ma-ater, (Ëdwih T. 
Chase,) who reported substantiaïly tHè f'ollowing f aots ; 

The flrm of A,, Benton & Bro., çomposéd of Albert and Charles Benton, 
were lumber dealei;s in Philàdélphîa. ' In Juiie; 1876, ttiey b'ecame flûàrieiaùy 
embarrassed. In otcfér td carry on ' their business, tliey ihadë' application to 
sbme.of their iargeSt, icreditors- for a; loan of moiray; rèpresènting that *ll©y 
were not able to meet their obligations, but that if tliey could obtain 9U«h a 
loan they " could bridge over their embarrassments." Honorable Charles P. 



Waller, of Honesdale, Wayne county, Pennsylvauià, ^ Çérsonal friend of the 
debtors, aiid Mrs. Elizabeth J. Bienton, wife oif the sâid, Albert Benton, weve 
the two créditors to whom they'were ihdébted in the latgest àmounts.. ,'WTien 
Benton & Bro. applied to thèse two créditors to coiijtribute with thé 'others 
the lattér agreed so tq do ; but, as the Bentçri^ sflreàdy ôwed Charles P. Wal- 
ler about $11,000, and Mrs. Benton aboùt $10,000, the la,tter demahded some 
security for this pré-éxistjng ihdebtedness, whic^ the debtors agreed to give. 

As a résulta of the application to their créditors for a loan, a written a^ree- 
ment was drawn up On June 21, 1876, betweeû the flrm of A. Benton & Bro. 
and seven àt their créditors, viz.: A. "W. Von Utàssy, John A. J. Sheets, Otto 
Lachenmeyer, Chandler P. Wain Wright, 'William A. LeVéring, ànd Mrs. E. J. 
Benton, ail of Philadelphia, and the said Charles P. Waller, ôf Honesdale. 
This agreementptovidèd for a i<)ii\tioan of $11,000 by this syndiçate of créd- 
itors to the flrm of 'A. Bé^ton & Bro., secured by a judgmeht bond for $22,- 
000; cônditioned for the repayrriént ôf'the loan in onè jear, to be executed by 
A. Benton & Bro. to A- W. Von Utassy and John À. J. Slieets, as trustées 
for the whole syndicaté.^ The agréement alsq expr^ssly' provided that it 
âhouldiipt be bindin|; untîl a statement 6i the rëal èstate of A. Benton f% Bro. 
should be fumished, a^d it should appear that such rea! estate was sufficient 
security for the loan. This agréement waa executed by ail the parties excepting 
William A. Levering, who declined to join. On June 28, 1076, a supplementai 
agréement was drawn up, in which the name of Willis L. Bryant, a part- 
ner oi Chandler P. Waînwright, was substitùted for William A. Levering, and 
it was also thereby provided.thàt the judgment feond should be made payable 
in 10 days, instead of one yeàir, (as provided in the flr^t agréement,) but that 
exécution should riot issue within one year unless dëfault should be made 
in the payment pt the notes of A. Benton & Bro. (which, to a large amount, 
were then outstanfliiig in the hands oi the syndiçate and other créditors) for 
10 days af ter matùrity. 

Provision Was also made for the ^ro rata distribution among the syndiçate 
of partial payments on acçount of the bond. In ail olher respects the terms 
of the original agréement remained unchanged. This supplemental agree- 
men,t was diily executed. by ail the parties, and on thie saroe day a judgment 
bond, executed by the individual members of the flrm <?f A. Benton & Bro., in 
àccordance with the agreemeiit, was enlered of record, and becarae a lien on 
their real estate. The name of Charles P. Waller was signed to the agrée- 
ment by J. M. Moyer, Esq., as his attorney in fact, under the folio wing cir- 
cumstances: J. M. Moyer was the attorney, and gênerai counsel of A. Benton 
& Bro., and was also a personal friend of Charles P. Waller, From his rési- 
dence în Honesdale the latter sent to Mr. Moyer a letter of attorney to join in 
the syndiçate upon his behalf, " upon , Siitisfactory security, statement," etc., 
which lëtter of attorney referred to a letter of instructions beaiùng even date. 
Upon this authority Mr. Moyer executed the agieements. ,T wo days after the 
exécution of the supplemental agréement, A. Benton & Bro. drew up a paper 
releasing the trustées nàmed in the.. agréement. froj» tlie,,e3«iipination of the 
real estate. This tïiey fook ^o.alVtheçrelïitôrsuaiiaed iji.tl^jP ^greement exeept 
C. P. Waller, and obtainëd. thé signatarçs pfciSaid .çrejditoijs thereto by repre- 
senting that they were in pressing need of the inoiiey; that the statement of 
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their real estate woukl take sotnetime to .prépare, but that they .woulfl .fur- 
nish it as sbon'as compïèted. This paper waa also signed by J. M. Moyer as 
attorney in fact for C P. Waller, but, it appears, without the actual knowl- 
eilgé of thè latter, and without any direct authorlty from him. Subséquent!/, 
at varions times, A. Benton & Bro. feoeived, on aççount of the syndicate loan, 
from G. P. Waller $2,000; frorh' A. TT. Von "CJtâssy $2,000; from John A. J. 
Sheets $2,000; and from Otto Lachenmeyer $1,000. Whether they received 
the remainlng $4,000 from C. P. Waiiiwright, W. L. Bpyant, and Mrs. E. -T. 
Benton, was a matter of dispute, the complainants alleging that no money was 
received from thèse parties. The,master found that they received $2,000 
from Mrs. Benton, but nothing froin Waînvrright and Bryant. , 

At différent times, after the exècdtio^ of the syndicate agreôment, A. 
Beiïton & Bro. told tte syndicate truffées that they wçjiild flOt allpvy any oiîa 
to press them, and that if anj one did so, to judgtneht, t|iey would pfpm^tly 
notify tlie syndicate. Neither Judg^' Waller, J. M. Mçyèr, nor Mrs, JBèntçn 
w^s présent oii any of thèse occasions. , , , ;, ,, 

■'On the fifteenth. oi July,^ lS76, i,n açcordance wîth their previous. açrange- 
nietlt'ând àgreement, A. Benton &':]^ro.execiitea a:jiid|[ment note.for $2P,0QQ 
irifavoi- of sàidd. Pr Waller and Mrs. "É. jr. Benton, pÉ^a.ï>le çne djay a|ter 
date. This note, from the time it was gïven, was allpwèd to remajn iiii the 
jtiSBession of sâid «f. M- lloyer, who' was inslructed by, C. P. Waller to hoJ,d 
the note until further ordei's ; tbe latter,' at the time', suggesting that he "didn't 
wàiit to do anytliing that would interfère with the flnànc^al success of thé 
Bëiltons, àé iriight be pccasiojdpd by gither eptering'the judgmeut or placing 
itln any ôtlier hands àt thè'tinie." It waa adrnîtted that at least the sum of 
$20,000 wàis due by A,. Benton & Bro. to' thèse parties when this ûote was 
given. ' \". ' 

At various times, after the êntéring'of the syndicate Judgmerit, thé trustées 
thèrein riàmed demanded from A. Benton '& Bro. thé ^tatement of the féal 
estate provided for by the syndicate àgreement, but A. 'Benton & Bro. avoided 
f liniishin^ 6r nèglected to furuish such statement. On September 4, 1876, 
howevel-, they gave to the syndicate trustées, in part payment bf the loan, an 
order on their attorney, J. M. Moyer, Esq., for a moptgagô of $1,500, which 
hàd beèn left in his hands by them for collection. . The trustées presenied the 
order to Mr. Moyer, whb said it was ail right; that he was negotiating for a 
salé of the mortgage; that hé expected to get the proceeds in a ïew days, and 
would hand tlie amount over to them. The trustées asked him to advisè them 
when he obtained the money, aud he promised to do so. Subsequently the 
trustées made repeated calls upon him for the money, but were put oÀ by him 
from time to time, and neither the mortgage nor its proceeds were ever handed 
over to the trustées. 

On Thursday, January 25, 1877, at the request of the syndicate trustées, 
Charles Benton and J. M. Moyer met them at the oifice of their counsel, 
A. M. Burton, Esq. Neither Judge Waller nor Mrs. Benton was présent. 
At this meeting the trustées demanded the statement of the real estate, and 
the sûrrender of the $1,500 mortgage, or its proceeds. Mr. Moyer promised 
that the statement should be furnished in a few days, and, with regard to the 
mortgage, stated that, as C. P. Waller was interested in the proceeds, he did 
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not wish to hand it over without authority from the lattér, ând desired tiiae 
to Write to him. , . 

The trustées also inquired as to' some judgments that had bpen recently 
entered agairist A. Benton & Bro., and were infprmed that there oiïly re- 
mained one of small amount, for which the monèy would be forthcoming. 
There was some talk with référence to an exécution on the syndicate judg- 
inent unless the matters were satisfactorily arranged. The meeting adjoumed, 
according to the testimony o£ some of the creditors présent, with the under- 
standing that nothing should be done for 48 hours, and, according to, the 
testimony of others, with the understa;iding that nothing was to be done 
"until the statement was furnished, which was tobè on the foUowing îjton- 
day pr Tuesday." On the same day, af ter the meeting had adjoumed, Charles 
Benton went to his brother Albert's house, and therô met his brother and hii 
brother's wife, Mrs. Elizabeth J. Benton.; Af ter some conversation betweén 
them, Charles Benton went immediately to the flffilce of J. M. Moy6r,.aîid-ihad 
a conversation with him. Mr. Moyer immediately j)laced the judgm^ntnptç 
of $20,000, in favbr of C. P. "Waller and Mrs.E, '.J. Benton, in the h'^nds of 
another attômey inl the( same building,' (Ji B. Sprague, Esq.,) ditet^tiiig him i6 
issue the exécution, which. was accordingly!dOHel','a'hd où Ôië 'aatnôiiî^ ît Ms 
plîiced in the hands of the sheriffl., In the evening of ;the sâtae day^iâflfiiaftfer 
the exécution had be^n issued, J. Mfil^pyer, cajled upon Mrs. W'7, Bentj)hi 
and, at his suggestioji, she.wtote a letter tp, J.R, Sçrague, dicecting Ifjçfiiibo 
issile the exécution. ' . i , 

The next moming (Friday, janiiliiy 26, lS77) J. M. itoyer tçlégraphed to 0. 
P. Walleir to instraet B. F. Fisher, ESé[.','t<>'tsS'ue 'éxecution ^è^'inst ïtetttl)n 
immediately. On the same day C;P. Waller telcgraphea to B; F. Fishèr, ESq., 
tp issue exécution, against the Bentons; îMe.; Fisher, flndiiig the éxeetitidà 
jalready issued,.entered his appearance fpr C.,P. Waller, aiid;n,otifled 'the .sherilE 
that he represented him in the exécution. On the ijext day, (Saturday^) abouj; 
1 o'elock p. M., Charles Benton saw Chandler P. Wainwrijjht, pne of the synr 
dicate creditors, and volunteered the information that exécution hâd been 
issued on the $20,000 judgment. Mr. WairiWHght, où the same af térnoon, coni^ 
munieated this information to one of the syndicate trustées, and éarly on 
Monday moming, January 29th, communicated it to the other. ' The trustées 
on that day iustructed their counsel to issue éxecution, which was done. On 
Wednesday, January 31st, the gênerai creditors filed a pétition in bankruptpy, 
under which A. Benton & Brô. were adjudicated banferupts on the twenty- 
seventh of March, 1877, upon the ground that they had procured the exécu- 
tion on the $20,000 judgment in favor of G. P. Waller and Mrs. Benton to be 
issued. 

The prçjperty levied on was sold under an order entered in the 
présent equity proceedings, and the proeeeds deposited in the registry 
of the court. The master reported that under the above faots he was 
of opinion that both exécutions had been procured, but, that even 
if the syndicate exécution had not been procured the plaintiffs 
therein had not established any équitable ground to entitle them to 
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priority, and the fîffit exèoution being more than sufficient to exhaust 
the entire fund, and being yoid as against the assignées in bank- 
ruptey on thé ground of procuration, the assignées in bankruptcy 
should be awarded the fund.. Exceptions to this report were filed by 
botii the first and second exécution creditors. 

, B, F. Fisher and Wayne MacVeagh, for C. P. Waller and Mrs. 
BeUton. ' 

' 'A:. M. Burton, for trustées of syndicate judgment. 
Frank P. Prichard and G. C. Purves, for assignées in bankruptcy, 
Butler, D. J. The piaster'B statement of facts, and the report 
generailly, are satisfactory, down to the point where the cross-bill of 
Von Utaggy v. Galvin is reached and considered. We are unable, how- 
évér, to adopt bis conclusions respecting this bill. The plaintiffs 
çlaim that their ejtecution against A. Benton & Brother should hâve 
précédènce over fixai o| Mrs. Benton and Judge Waller, on the ground 
th^t the note and warrant in favor of Benton and Waller, as also the 
exacutiQn iasued in pur^uance of it, was a fraud on the plaintiflfs' 
rightiS.' Wé think this claim is well founded. Thè object of the syn- 
dîdStë iagreement,— èîgnèii by the parties to this bill,— was to furnish 
A. Benton & Bjrother,means to^prosecute their business, for the mu- 
|i^^l benefit of the çreditor» pniting in the agreement. The firm was 
unable to meet.its obligations, and they were the principal creditors. 
Its' trade was dull and its property unavailable. A sale at the time 
wonldhàVe resultëd in great sacrifice. The money proposed to be 
fuïniishéd by thèse cfeditors; it was boped and believed, wouldenable 
the debtors tô prosecute their business suceessfuUy, or at least to 
retain their property until. more prosper.ous times. As seeurity for 
the money to be. furnished, the creditors were to hâve a judgment> 
payable in 10 days after defàult by the debtors to meèt their paper. 
While the plaintiffs entérédintp thé arrangement and âdvanced their 
money with no other considération or prospect of advantage, than 
that àlready stated, the représentatives of Mrs. Benton and Judge 
-W^tller seoretly obt^ined ^ note and warrant of attorney for $20,000, 
by means of which they could sweep away not only the property 
owned by the debtors at the date of the agreement, and thus defeat 
its purpose, but alsô' such additionail property as migbt be acquired 
by :the money O'btained from the' plaintiffs. That this was a plain 
violation of the understandîngof the parties, — subversive of the only 
object cbntempïated by, the agreement,— does not seem to admit of 
doubt. Certainly -not one of the plaintiffs would bave âdvanced a 
dollar had he been irifermôd of the secret advantage obtained by Mrs. 



Benton and Judge Waller. As matters stood at tlie outSet the cr;ed- 
itors were on an equality. The firm being insolvent, any pïoceeding 
to secure préférence would hâve placed itsproperty in bankruptcyi, 
M'aère ail wOuld hâve shared equally. It cannot be Bupp0§0d ii^^i 
the plaintiffs wouldnot only riskthis advantage, by tyingtheii; ihpida,; 
but also wouïd transfer to the debtors a considérable amount of theip 
own property to be Bwept awfty by Mrs. Benton and Jùdge -Waller, at 
pleasure. That it was fuUy and distinctly understood that.the debtr 
ors were to be kept clear of ail other juâgmenta than that given to tljie 
eyndicate creditors appears as plainly f roni the conductof the parties 
àt the time the agreement was entered into, and subsequently, a? it 
does from the motives of the parties and the object of the traosaci 
tion, just referred to. The inaster finda that — .j 

"Promises were made by the debtor immediateïy befbre anct about the tiiû* 
of the exécution of thè agreemèint, to certain of the patties ttereto, that no 
other judgment should be given; and thatnotice should begiven if judgmenfca 
were likely to be obtaiaed; and: that the. judgment a^out to Jje fgiyen tp the 
syndicate should be a lien on the personal property as well as upon the real 
estate." '', 

It is unimportant that }lia. Benton and Judge Waller were not 
présent (as themaster finds) when thèse, promises werei obiainfed, 
They were procuïed for the joint benefit of aU the syttdioate-Oredifci 
ors, — -who were acting togethef for theit mutual protection,— -each 
one to a certain extent representing his fellows in the itransjaction. 
Thèse promises are hère referred to, however, as. One of; thè surround^; 
ing circumstances, sîmply/in the light of whichithe iwïitten agree- 
ment is to be read. Again, when Charles Benton wâs asked tojsign 
the note and warrant in favor of Mrs. Benton and Judge Walier, be 
at first declined, on the ground that it would be ivrong t© 40 so; ^and 
only consented subsequently, at the instance of his brother, whoagreed 
that it might be done, "provided Mrs. Benton [his wife] was incbided." 
When the syndioate creditors disoovered that other jtidgraents; to a 
small amount, existed against the debtors, they imjdaediately com- 
plained of it as a violation of the agreement; and rio one oonûeoted with 
the transaction suggested that this was not a just cause of oomplain^;. 
The représentatives of Mrs. Benton and of ; Judge i Waller were prés- 
ent when the complaint wae madoy and plainly ackilQWlpdged its jus- 
tice. The plaintiffs were not then aware of the note and, warrant 
given for $20,000. Regarding themaelves as unjustJjÇ/d.ealt with, 
however, because of the existence of the small judgments, and of the 
debtors' failure to furnish a slatement, as promised, respecting the 
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real estate, they had resolved to issue exécution. They were induced, 
however, by the debtors, and the représentatives of Mrs. Benton and 
Judge Waller, to withhold for 48 hours, under a promise. that the 
sinall judgments wonld be paid, and a statement furnislied, in the 
mean time. Instead of making any serions effort to redeem this 
promise, (and it is quite manifest that none was intended to be made,) 
tlie debtors and the représentatives of Mrs. Benton and Judge Waller 
immediately had judgraent entered on the $20,000 note, and an exé- 
cution isSUed, covering more than twioe the value of ail the property 
the .debtors owned. Hère, again, was. an attempt to secure advan- 
tage by means of bad faith and. imposition. The subjeet need :nfit 
be pUrsued. 'Sufficient bas been sadd tô justify the eeaiôlusion that 
the Benton-Waller exécution must be postponed. It seems proper 
ta say in this connection, that. Judge Waller, who résides at ^ 
distance, had very little personal.,ponnection with the transaction 
involved, àiid probably no personad knowledge of the particular.fea- 
tures whioli hâve given risé to this oontroversy. The gênerai soope 
ôf iiis attorney's authority covered ail matters involved, and he tniist 
bear the conséquences. The authority of the attorney bas not been 
questioned by him-; and no one elsôican question it. 

We do not see anything in the évidence to justify a belief that the 
exécution on the syndicate judgment was procured by the debtors, in 
violation of the bankrupt law. It is true that an agreement was 
entered into when the judgment was confessed, that thèse creditors 
should hâve a préférence over ail others, of exécution against the 
personalty of the debtors; and be notified by the debtors when dan- 
ger thf eatened from other sources. As we hâve seen, however, the 
debtors not only failed to perform this agreement, but sought to defeat 
thèse creditors by a préférence of the Benton-Waller judgment, whose 
amount exeeeds twice the value of ail their property. The subséquent 
notice was unimportant, The debtors then supposed the plaintiffs 
could get nothing, It was notice that an exécution would do no good, 
and was as well calculated to induce them to desist, as to proceed. 
They could get nothing except by defeating the object of the debtora. 
It would be a perversion of language to say that this exécution was 
procured to give the plaintiffs a préférence. The master's finding as 
respects the rights of the syndicate creditors, between themselves, is 
adopted. 

McKbnnan, C. J., concurred. 
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In re Allin, Bankrupt. 

(District Court, D. Vermont. September 6, 1881.) 

1. Rbceivbbs— AocouNTOia. 

A receiver pf lands, on a part of whicli he holds a mortgage with condition 
broken, must account for rent issùing out of such part as "was not covered by 
his mortgage, wliere he rents them for a term which did not expiré until after 
his appointment, and before his appointaient reçoives the rent, which was pay- 
able in adyance, for the full tenn. 

In Bankruptcy. / 

Whebleb, 1>. J. This cause has been submitted upon the report 
of thé register, to -whom was referred the matter of the account of 
Henry L, Tilton, receiver. Upon this part of the case the reoeiver's 
account only is to be settled. What he has received on acèount of 
the property of which he was made receiver, and what he is éntitled 
to retain in his own right, are to be ascertained, and the différence is 
to be paid into court, to go to whomsoever it may be decreed to belong. 
He wa,s made receiver of lands, part of which was covered by a mort- 
gage with condition broken, held by him, and part not. He had 
claimed the whole by an invalid subséquent mortgage, and rented 
them at $300 for a year, which had not espired, but the rent had 
become due and been paid when he was appointed receiver. He 
rented them the next year at $250, and has coUected two-thirds of 
that rent. One-third of thèse sums was due to what his mortgage 
did not cover, and the other two-thirds to what it did cover. The 
bankrupt had a hoinestead right in the part which the mortgage 
covered, and with his wife conveyed it to the receiver. Thèse premises 
hâve been sold frèe of the homestead right, but subject to the mort- 
gage, and $500, representing that right, hâve been paid into court. 
He has leased thèse premises since that sale and received rent. He 
claims that he is not chargeable at ail as receiver for the rent received 
before he was made receiver, for the year during which he was ap- 
pointed receiver ; that rent was received for the whole year, and not 
for a part expiring at or before the rent was paid. It issued out of 
the land and was the product of the whole year, and appears to hâve 
been paid so much in advance as security, and not because it had 
fuUy accrued. When so paid it was in Tilton's hands in trust until 
accrued. Had the lessee been evicted by title paramount to Tilton's, 
doubtless the rent so advanced could hâve been recovered back. 
Tilton was appointed receiver while his right to that rent in his hands 
V.8,no.l0— 48 
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was accming and becoming perfect. There is no apportionment of 
rent as to time, except.in spécial and diffeyept cases, and the right to 
this rent became perfect in him as receiver, and he is to be charged 
with the third of it as such, as if he had been recèivér while it was 
fully accruing. No claim is made but that he should be charged 
with the one-third of the next year's rent, excèpt that he was to hâve 
$500 for bùying in the valid mortgage, which bas not been paid, and 
took the invalid mortgage and the conveyance of the homestead to 
secure the payment of that sum. The agreement to pay the $600 
was made by Ellery K. AUin, son of the bankrupt. That agreement 
created no charge upOn the land or the rent,, for he had no right to 
charge either. The void mortgage created no rights in the hands of 
any one. The homestead right is now geparated from the land, and 
vested in the money set apftrt for4ti Jwhich is in court to be dispqsed 
of by decree. The reeeiyer bas no right left upon which he can stand 
to hold any of the rent but his mortgage. , Under tl;iat, as mortgagee 
in possession, he hasthe right to the rents of ,the mortgage preip^sps 
to apply on his mortgage debt. , He has no right to the rents, of any 
other lands for that purrpose, f ojr his rights in those respects ail rest 
upon the mortgage»! and can extend only so far as the naprigage 
extends. He has.no right to them to pay any other debt, for the 
mortgage only securea the mortgage debt. No rent bas been received 
for any but the mortgage premises but for those two years. On 
account of the third 4uo to the part not cpvered by the mortgage, he 
is to be charged, for the first year, one-third of $300, which is $100.00 
For the second year, one-thir(J of $250, which is ,; - - 83.33 



Making - ;- . ', ; -, - ^,r -$183,33 

The report does not, showi that be has received interest ,on thèse 
sums, and there is no grpun^ apparent for charging him with in- 
terest. He is entitled to pay for his services, and expenses as 
allowed, which amount to $114.50. The amount paid for counsel 
fées appears to baye been paid for the maintenance of his individual 
rights as against th0 others represented by the receivership, and not 
in the assertions of the rights belonging to the receivership; there- 
fore, that item is not allowed. The balance in his hands is to be 
pajd into court, to be: disposed of by decree in the cause, It is 
$68.83; - '. , : . , ., , ^ ;, '^ /', 

The report is accepted and coufirmed, the receiver isdecreed to 
pay into the regigtry of the court said sum of $68.83,within 20 days, 
and upon such payment he is discharged from his receivership. 
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Calkins V. Bertrand and others. 
(Oireuit Court, N. D. Illinois. Jjily, 1881. ) 

1. Rbissub No. 3,932— Cultiva'pok—Rbfekeiicb to Mastek— Exceptions to Mas- 

TBR'B Report— NoMiNAi, Damages — Costs. 

Upon a référence for the infringement of the flrst cdaim of reissued letters 
patent No. 3,932, granted April 26, 1870, to JuliUs Gerber, for improvement in 
cultivators, being but one élément of a number composing defendant's device, 
and consisting in hinging the beams of the cultivator to the pôle or tongue 
between the evener and neck-yoke, exceptions to master's report, flnding arbi- 
trarily, independent of any affirmative proof by the complainant, one-half the 
total net profit of defendant's machine to be due to such feature, «M«toi»ed, and 
nominal damage» and eosts only awarded complainant. 

2. PAi9ŒNT FOB SlNGLE FeaTUBE OP MACHINE — InfEINGBMENT — HeABURE OF 

Damages, 

When a patent covers but one of many features of a machine, the gains on. 
the whole machine cannot be reckoned as damages for infringement théreof, 
but only the gains arising from the use of the spécial device or élément claimed 
bysucli patent. , 

Seymour v. McOormiek, ISBow. 490; Philp v. jVbcA, 17 Wall. 460; Mowry v,. 
Whitney, 14 Wall. 620; Cawood Patent Cote, 94 U. 8. 710; Oould» Manvfg Cb,. 
▼. Oowing, 8 O. G. 278. 

3. Single Infringihg Elément— Oombination vuth InfhingiKg Elément — 

Measurb 01* Damages. ' 

Where a machine is composed of several éléments, only one of which in- 

fringes a patent, the others making the whale a complète and operative mech- 

" anism, béing covered by patents in WhiCh the complainant has no interest, of 

are public property, the complainant cannot recover'ptoâts made by the use of 

flueh parts, even in çombination with his device., 

4. Infringement— Damages — Pboof — Bdeden of Pboof. 

The complainant must show his damages by reason of the infringement by 
évidence. They iriust be proved, and not jumped at. They are not to be pre- 
smned. JPhUpv. Noek, 17 WalL 460; Blaker. Bobertson, 94 U. 8. 733. 

5. Same— Inpbxnging Elément not Incbeasing Value— Nominal Damages. 

Where the défendant shows by affirmative proof that his machine derived no- 
increased value in the market from the use of the inf ringing élément, the com- 
plainant can only recover nominal damages: 

6. BaMe — Samb — Affirmative Pboof by Défendant — Absence of Peoof by 

Complainant. ; : , 

Affirmative proof by défendant that he has made no profit by the use of the 
infringing feature, supplemented by thé lack of proof to the contrary by the 
complainant, make no record from Which any damages or psoflts can be shown. 

7. Bamb— Damages— Apportionmbnt—Bubden of Pboof— Evidence— Tangi- 

ble-Spéculative. , , . ■ 

The burden of proof is upon the complainant to separate or apportion the 
defb'idant's profits and complainant's damages between the features infringed 
and not infringed, and such évidence must be reliable and tangible, not con- 
jectural: pï spéculative; or he rnust show by equally reliable a;vd,p^tjsfactory 
évidence that the profits and damages are to be calculated on the %hole ma- 
chine, for the reason that thé eiitiVe value of the whole machiné aS à marketa* 
ble article is properly and legally attributable to the patented feature. 
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8. Same—Same — Absence oi" Affirmative PnooF — Arbithaet Apportioji- 

MENT. 

In the absence of affirmative proof on the part of the complainant as to the 
profits made by the défendant by thë use of the infringing f eature, it cannot be 
assumed that half or any other share of the profits made by défendant on iia 
entire machine was due to the use of such f eature. 

9. Samb— Nominal Damages— Costs. 

Where nominal damages only are awarded the complainant for the infringe- 
ment of his patent, the aasessment of costs wUl dépend upon the spécial cir- 
cumstances of the case. 

Offield é Towle, for complainant. 

West é Bond, for défendants. , 

Blodgbtt, D. J. This suit was brought by complainant against 
the défendants for infringement of certain letters patent issued by 
tbè United States to IrUlius R, Smith, on the twenty-fourt];i of Àpril, 
1860, and reissued to Julius Gerber, April 26i, 1870, for "an im- 
provement in cultivators." A hearing was had upon pleadings and 
proofs, and a deorèe entered finding that défendants infringed the 
first clàim of the reissued patent, which is for "an auxiliary frame 
carrying two or more shovel standards on e9,ah. side, as shown, ^hen 
said frame is hinged to the poïe between the evener and the neck- 
yoke, àé desisribed, for the purppses set forth;" ànd a référence 
made to the master to take proofs and state an account of the gains 
and profits received by défendants, and the profits of which com- 
plainant had been deprived, and the damages sustained by hinl in 
conséquence of the infringement so foand and adjudged. 

The proof taken on the hearing on the question of , infringement 
showed that the complainant's patent is applicable to what is known 
to the trade as a "Eiding Straddle Eow Cultivator ; " that is, a 
wheel cultivator, on which the operator rides, provided with devices 
which enable him to drive the team and manage the plows from his 
seat. The défendants' cultivator belongs to the same class, but the 
devices by which the plows are manipulated, and many of the opera- 
tive parts of their machine, are not cpmmon to the complainant's 
machine; the only feature of complainant's patent which défend- 
ants' machine was held to infringe being that of hinging the beams 
to the pôle or tongue between the evener and neck-yoke so as to 
secure what complainant calls the "long swing" motion, peculiar to 
his cultivator. It will thus be seen that défendants were not found 
to infringe complainants' entire machine, as covered by his reissued 
patent, but only one élément or featuro of it. Other features pecu- 
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liar to défendants' machine the, complainant had no interestin, and,, 
it is claimed, are covered by patents held by défendants. ,. , 

Upon this référence so made to him the master reported the gross 
profits made by défendants on ail machines made by them during the 
years in question at $33,354:.75i from whioh he deducted 10 per cent, 
as manufacturer's profits, leaving anet profit of $80,023.75 made by 
défendants on the machines made by them. To this report excep- 
tions were filed by the défendants, and the matter was referred to the 
master for further action, with thefqllowiiig directions: 

"To further inquire irito and report more fuUyrWhat profits hâve been 
made by the defeiidants upon the machines manufactured by them durjng the 
years 1870 to 1874, inclusiive, and 3.180 vi;hat portion of said profits reporf;ed by 
him as njade by the défendants on tïieir sa,id machine is or may be due to the 
pateiteddevices and iifliirovemerits of thé said défendants containeà in said 
machinés, and the vaille of the said défendants' imprôvements found -in'their 
saîd' machine which ought to be deducted from the gross amount Of profita 
found l^ said master."' ■ t . ; ; 

Upon this référence the master bas made a further réporty in 
whiâh he has fourd the total number of machines madeby the 
défendants in ail the years in qiiestiori as follows: 1870, 5é3; 1871,1 
1,300; 1872, 937; 1873,' 740; 1874, 600; total, 4,020.^ Thai th& 
gross profits madei by defefldaiits on said machines amount'ed to 
$41,217.50, from which he bas deducted for rent, interest, taxes; 
adverfcising, losses on bad debts, and wear of machinery, $9,888.42, 
and for clerk hire at-the rateofa thousand dollars a yearto each 
défendant for the four years, making a total of $8,000 ; making total 
of déductions $17,838.42, and leaving a net profit of $23,470.08. 
The maeter concludes, and so reports to the court, that one-half.of. 
the net profits so found should be deducted as the proportionate 
amount due to the patented devices and imprôvements of the défend- 
ants contained in said machines, leaving the sum of $11,735.54 as 
the amount of profits made by défendants which should be accounted 
for and paid to complainant for such infringement. The reason 
given by the master for dividing the profits equally between the com- 
plainant and défendants is that the proof furnished no reliable data 
on which to fix the amount of profits made by défendants from the 
use of complainant's device in their cultivators, or for showing the 
a,mount of dediiction which ought to be made from the net profits of 
the business by the use of défendants' own patented devices, and that 
he, therefore, resorted to a division of the profits as the most équita- 
ble and just rule which he could adopt under the circumstancea. To 
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this finding and report of the master défendants hâve filed 13 excep- 
tions. . 

The first seven exceptions assert iû substance that it was incum- 
bent on complainant to show by the proof that défendants Hot only 
made profits by the use of complainant's devicé in their machine, but 
the spécifie amountof such profits; that complainant has not only 
failed to make such proof, but. also that the testimony taken and 
reported affirmatively shows thàt défendants hâve made no profits by 
the use of complainant's "long 'swing" feature in their machines. 
Thèse exceptions I shail first consider. i 

In a brief opinionj, directing a second référence to the master, I 
stated that the master would be directed to hear proof "as to what 
this 'long swing' élément in défendants' cultivator, \irhich belongs to, 
complainant, is worth to défendants' machine; how much it adds to 
the value of défendants' maohiue-^he saleable value." I assume 
that this must be the basis of the inquiry. I consider the law to^ b& 
well Bettled that when a complainant's patent oovers but one of many 
features of a machine, the gains on the whdie machine cannot be 
reckoned as damage, but only tha gains arising from the use of the 
spécial device or élément covered by the coiÈplain&nt's patent. If 
the other parts of the machine whieh go to makf the whole a complète 
and operative organism manufactured by défendants are covered by 
patents in which complainant has no interest, or even if they are 
public property, the complainant cannot claim profits made by the 
use of such parts, even in combination with his device. For illus- 
tration, if an operative cultivator could be made without the use of 
any patented device, but by the use of a certain patent a better or 
improved cultivator can be made, the damages to the patentées for 
the use of a patent so used would be the increased value given the 
machine by the use of the patent, not the profits on the entire ma- 
chine. This rule was recognized in tbe Caivood Patent Case, 94 U. 
S. 710, where the suprême court said: 

" In settling an account between a patentée and an infringer of a patent, 
the question is not what profits the latter has made in liis business, or from 
his manner of conducting it, but what advautage has he derivçd from his use 
of the patented invention." 

So, also, Justice Hunt said, in Oould Manufg Co. v. Cowing, 8 0. 
G.-278: , _,;■;'■ 

" I understand the rule to be settled that when the i)atent'is for an improve- 
ment upon a machine, tl\e damages for the infringemeiit of such patent are 
conflned to the profits made bfthe use of the improveméat only, and uot by 
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the manufacture of the whole instrument. * *. *• WKafe advantage did 
tliôfi haye that they would not liave had if they had built their machine with- 
flut theimproveoient?". '•■,■■■ 

,To the same eiïeot are Seymour y. McCormick, 16.How. 490; Philp 
V. Nock, 17 Wall. 460; Motvryv^ WMfney, U Wall. 620., Upoa the 
original référence the only proof offered by eomplainatit was as fto the 
profits realized by thè défendants npon the entire machine as ;made 
by them. The proof showed tkat defendçint's machine not only 
included the feature of hanging a, ploWrbeam to thetongue between 
the. eveoer and.neck-yoke, but also contained» atkastj 10 enumer- 
aied devioes covered by a patent OTftned by défendants, and whieh, 
défendants contended, gavô the chief praetjeal value , to their ma- 

In the order of refei-ence themaster was direoted toinquire and 
report more fully 'frhat—!-! ■ : , 

•" Profits hâve been made by défendants upon themachinestmaBliféietured by 
tliem,; * *, *, and what portion of the profits rçtported by Mm ai^ made by 
défendants on their ^id machine is or may be dne to the pati^nted dey^çes of 
défendants contained in said machine, and the value of , défendants' iraprove- 
ments found in their machines, which oiight to bô dèiduc.ted fro'nithe profita 
fbundby said'master." ' ''■ ■ O;' i'.. 

In the new proof taken befôre the master cômpiâih'àht bas not 
attempted to show how mucli bf the profits màdè by the deféndatits is 
due to the use of the'patented déviées of the .défendants alsô usèd in 
thé machines. ï'he only new proof taken by. cômplaîna'nt relates to 
défendants' profits on thè' entire. machine, and not to thé lise of coni- 
plainant's device in défendants' machine. 

. " The plaintiff 9inst;Bhow his damages by évidence.; ^h^.must not be.left 
to conjecture by the jury. They niust be piroved âiid not j'umped at. Philp 
V. iyoe/c, 17 Wall. 46ô; ' ' ' " ' ' ' ' "''■ ' ' 

" Damages muslbeproved; they ^e not tobepresùiried." BlàMv.Robért- 
ïow, 94 U. S. 733. ! ; ' ' • " 

"The patentée must in every case .give évidence tendjng tcf sepàraite or 
apportion the défendants' profits and patentee's damagfs befTsrejsn the patepted 
features and the unpatented featurçs ; and suçh évidence must be,reliable and 
tangible, and not conjectural or spéculative, or he inûst show by equally rélî- 
able and satisfactôry évidence thàt the' profits and idiiihages' arè to Be idâlcîi- 
lated on the wliole machine, for the reason that the entirevalùèôf the whole 
machine, aa a! marketable artrclei ;is properïy and legally attributable tb the 
;patented,feat,ijre^",. 14Q.'G.i485. : ;, i;: : * • : . : t 

' In the ligbt of th«se atithorîties ît Î8 quitô ilèair'thkt thè côidplairi- 
ant bas not ftilrnitehed by'his proof anyrelîabiei'siaiiiaard for cdmpu!- 
ing or assessing his damages. He has ribt'-i^ûfWtihOw niiltfH df tîlu 
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défendants' profits were made by the use of his device. But the 
défendants, upon the rereference, hâve given proof showing that 
their machine derived no increased value in the market from the usa 
of the complainant's "long-swing" feature. Upon the second hearing 
before the master the défendants produced a machine constructed 
with ail the leading devioes characteristio of the défendants' machine, 
except that they hingéd the plow-beams at the evener instead of 
hinging them forward of the evener, or between the evener and the 
neck-yoke. It was a'fmll-sized operative machine; was constructed 
and plaeed'at woïk in a field in thé présence of a number of intelli- 
gent witnesses. In the same'âield was also àne of the defendaiîts' 
machines, constructed -with thé "long^swing" élément precisely as it 
was claimed to infringe the complainant's patent, where it was 
hinged between the evener and the neck-yoke, giving a longer plow- 
beam and giving a longer vibrating motion to the plows from the 
increased length of the beam. This machine, constructed after 
model No. 17, wàs tried in the présence of thèse witnesses, and 
among them was Mr. Jacob Beihl, who appears to hâve been a man- 
ufacturer and machinist. 

After the exhibition he testified that, in his opinion, attaching the 
shovel frame to the tongue in front of the evener had no value in 
défendants' machine ; that the cultivator made like Exhibit No. 17 
worked better and easier, and waa better than the défendants' ma- 
chine like No. 6 ; that the machines like No. 17 would hâve been more 
saleable, and the profits thereon would hâve been increased rather 
than diminished. This witness attributes ail the profits to other fea- 
tures than the "long swing." The testimony of Mr. Anthony Haines, 
a manufacturer ând gentleman of great intelligence, and that of 
Alfred Grill, is to the sanie effect. This affirmative proof that défend- 
ants made no profits by the use of complainant's device, supple- 
mented to the lack of proof by complainant as to what profits were 
made by the use of complainant's "long swing, " certainly makes no 
record from which it can be said àny profits or damages are shown. 
It cannot be assumed, in the absertce' of proof, that half or any other 
share of the profits made by défendants were due to the use of com- 
plainant's device. 

The other exceptions which were taken in the case had référence 
to the failure on the part of the master to maké certain allowances to 
the défendants^ but asfl do not cpnsider that they are material, in the 
view I take of the questions which are presented before me, I shall 
not review or discuss them. 
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The only question, then, that remains is this: the complainants, 
having shown no damages in the case, will be entitled to a decree only 
for nominal damages. And the only question is, who shall pay the 
cost of the référence ? It was contended on the argument that, inas- 
mueh as no damages bave been shown on the part of the complainant, 
the costs of the référence should be assessed against the complainant. 
I cannot subscribe to this view of the question for this reason : This. 
suit was commenced in 1873 or 1874, and the défendants persist- 
ently fought and resisted not only the validity of the complainant's 
patent, but the question of infringement. If they had said frânkly, 
at once, as they now say at the end of the conflict, "we get no benefit 
and make no profit by the use of that part of our machine which 
inf ringes yours, and therefore we are willing to abandon it ; we can 
make just as good a cultiyator without using it," and had at once 
changed or modified the form of their cultivator in that regard, they 
would hâve stood in the iight before the court of acting fairly and 
frankly with the complainant ; but instead of that they resisted the 
validity of the complainant's patent, denied that they infringed, and 
fought him to the bitter end upon the question of infringement ; and, 
when that question was adjudged against them, fell back upon the 
question of damages. It seems to me, therefore, upon the évidence, 
that the entire expense of the référence should be .adjudged against 
the défendants. 

The exceptions will be sustained so far as anything but nominal 
damages are found by the master, and a decree entered giving judg- 
iaent for nominal damages and costs against the défendant. 



Maguim V. Ea-mes. 

(Circuit Court, E. D. New York. Septemter 28, 1880.) 

1. liETTEBB Patent— Htdraulic Power Accumulatoe— Patent Bboader than 
Impbovbmekt. 

Patent No. 202,660, granted for an improvement in hydraulic power accumu- 
lators, is void, because broader tban the improvement. 

James Ridgway, for plaintiff. 

W. H. McDougal, for défendant. 

Benedict, D. J. This action is brought to recover damages and for 
an injunction to prevent an infringement by the défendant of a patent 
for an improvement in hydraulic power accumulators, granted to the 
plaintiff April 23, 1878, and numbered 202,660. Hj'draulic accumu- 
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lators composed of a terrel, a pistcm loaded with weights, and pipes 
Connecting the barrel with a pump . and the cylinder of a hydraulic 
press, were employed for the parpose of facilitating the use of 
hydraulic power prior io the plainfciff's invention. 

The .plaintif! haa presented evideiice by which he has endeavored: 
to show that he is the inventor of an improvement upon the existing 
aocumulators ; such improvement consisting in a change in the loca- 
tion of the weights from above the piston to below it, so that the pis- 
ton is puUed down by weighls attachèd below, instead of being pushed 
down by weights placed above. It is not pretended ithat the plaintiff ^ 
was the first to devise and employ aocumulators in connection with 
hydraulic power. His invention, acoording to his own testimony; 
consista in intfcodaoiHg into the aocumulators then in use a néw 
featurô, ûamely; applying power' fo the ; piston of the accumulator 
from below instead of from above. > - 

: If it'bis assumed that; tbis modification of Ithe machine was original 
with the plaintiff, and if it he also assumed that the ehange in th& 
location of thé weights from above the piston to , below it was- more 
than a mère mechanical change, still the plaintiff oannot recovejr in 
this action, becausè it is impossible to uphold the patent upon which 
he sues. The only exclusive: right that the plaintiff was entitled to 
Securebyi patent iveas the right to his improvement, But his patent 
is not so limited. There is no language in the patent capable of 
conveying: the idea that the invention consista of .an improvement 
upon fin existing machine, and is limited to the use of the rights 
of such a .machine in a» particular way. Thus, the claim is as followSii 

"I claim as my invention the power accumnlator and regiilator berein 
described, composed of the barrel, C, piston, D, rod, a, weiglit, c, and pipes, d, 
/, for Connecting the barrel with a pump and hydraulic cylinder, the whole 
combined and arranged for and substaptially as herein set forth. 

Hère isnothing to indicate that the plaintiff's inventipn is confined 
to the metbod of using the weights, and there is no attempt what- 
ever to distinguish the'new part from the old. He daims the entire 
machine. 

The spécification conforms to the claim. After poînting out a 
difSculty found to exist in employing a hydraulic press for pressing 
hats, the spécification states that the'object of this invention is to 
obviate this di£Éiculty,>and, consists of a novel mechanism to be inter- 
posed between the pump ahd the hy^rauUc cylinder. A drawing is 
there referred to.as "a drawing of the mechanism embraced in my 
invention, and a description of it is given ia the; spécification." This 
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drawing and description are a drawing and description of the exist- 
ing aocumulators employed to obviate a difficulty similar in ail 
ïespècts tp the difficiilty pointed ont in the early part of the speoifi'^ 
cation. It is truç that in the drawing and thé description th'e weights 
are placed below instead of above the piston, but nothing is said to 
indioate that any part of the machine is old, pr that the invention of 
the patentée relates to the looality of the weights. There is an entire 
absence of language from the claim, spécification, and drawing from 
which it can be gathered that the invention sought to be ëecured 
relates to any particular part of the machine described. The patent, 
therefore, if valid at ail, would securo the whole mechanism in it, 
and would exelude the public from the right to use a form of accu- 
mulator admitted to hâve been in common use prier to the date of 
thè alleged invention. Such a patent dannot be upheld. 
The bill is therefore dismissed, with costs. 



AuiBN V. Thebe Thocsand One Hundbbd ai^d EiafiTY-THBEE Bush- 

ELS OF POTATOES. 
{District Court, E. D. New York. June 13, 1881.) 

1. APFKEIGHTMBNT— TRANSHIPMBNT of CABGO — lilWS — DUTIBS. 

Where a vessel with a cargo ol potatoes from the British provinces went 
ashore on the coast of Maine, and the master, under télégraphie orders.from the 
shippers and consignées, sold the cargo at auction, and part of it was at once 
shipped in another vessel to Boston, the purchasers paying the duties; and 
subsequently, and before ail the potatoes were delivered, the master, under 
advice of the agent of the insurers of the cargo, broke ofl the trade, got the 
potatoes that had gone f orward brought back, ref unded the amount paid at auc- 
tion and the duties paid, and reshipped ail the sound part of the cargo in 
another vessel to New Tork, under a fresh bill of lading, for delivery to the 
original consignées there, and afterwards brought suit to recover freight and 
demurrage under the original bill of lading, and the amount of duties paid : 

JïêM, that the con tract of afEreightment was ended by the acts of the master 
in selling the cargo in Maine, and that he had no lien upon the potatoes trans- 
ported to New York for the freight and demurrage provided for in the lirst bill 
of lading, nor for tlie sums he had refunded to the purchasers in Maine for 
duties paid. 

Scudder é Carter, for libellant. 

McDaniel, Lumniis & Souther, for respondents. 

Benedict, D. J. This action is brought to enforce a lien which 
the libellant claims to bave upon a cargo of potatoes. The folio wing 
f acts appear ; 
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Tlie potatoes proceeded against are part of a cargo originally shipped by C. 
A. Harrington & Co. at Port "William, Nova Scotia, in the schooner M. G. 
Porter, of which vessel the libellant was master, to be transportée! therein to 
the port of New York, and there delivered to Perkins & Job, they payiiig 
freight on delivery, the lump sum of $875. A bill of lading in the ordinary 
form, dated November 29, 1877, was signed by the libellant. The schooner 
sailed from Port William for New York, January 2, 1878. In the course of 
the voyage she met with a storm, and was stranded at Horman's cove, in the 
town of Brooklyn, in the state of Maine. The injuries caused to the vessel 
by the stranding were such as to render it impossible for her to continue tlie 
voyage. The potatoes were also thoroughly wet, and, as the weather was 
extremely cold, there was immédiate danger of their total destruction. Thè 
master of the Porter at once, and by telegraph, inf ormed the shipifers atid 
consignées of the cargo în regard to his situation. In reply, the shippérs tei^ 
egraphed to him to sell the cargo ta best advantage of underwriters, aradithe 
consignées telegraphed him; "Los^ must amount to 50 per cent, of entire 
cargo to recover from underwriters. Aet for best interestof ail coneerned. 
Porward us protest and any proceeds soon as possible." Thereupon the mas- 
ter ealled asurvey upon the cargo, and then sold it at public auction, as it lay 
in the vessel and subject to duties, for the sum of $200. The buyers at once 
took possession of the potatoes and entered them at the custom-house, paying 
the duties thereon. The buyers then loaded part of the pçtatoes in 1jhe 
schooner "We're Hère, and dispatched her to Boston. The remainder they 
commenced to cart over the flelds to céllars tO escape the frost, and some they 
stored in lighters. 

By the time the greater portion of the cargo had been removed from the 
vessel the agent of the Boston Marine Insurance Company, a corporation 
which had insured the cargo and the freight, appeared at the vessel, and the 
weather meanwhile had become mild. The master of the Porter, upon repré- 
sentations of the underwriter's agëttt that the potatoes should havè been 
transhipped, then made an arrangement with the buyer of the potatbes|îor a 
return of them to iiioï. In accordance with this arrangement, the potatoes 
that had been stored in cellars and in lighters were delivered back to tiie 
master of the Porter. The We're Hère, which had arrived at Boston after u 
voyage of a week or 10 days, was ordered back, and upon her return her cargo 
was also delivered to the master of the Porter, who thereupon paid.to the 
buyer of the potatoes money equal in amount to that paid for them at the auc- 
tion sale, together with the amount thé buyer had paid at the custom-house 
for duties on the potatoes, and the additional sum of $200 for the expehses of 
the voyage of the We're Hère to Boston and back. The sound portion of tlie 
potatoes, amounting tp some 3,183 bushels, were then shipped by the master of 
the Porter, in his own name, on board the schooner Altevilia, to be transported 
therein under an ordinary bill of lading to the port of New York, and there 
delivered to Perkins & Job on their paying the sum of $500 freight. The 
Altevilia in due time arrived in the port of New York, with the potatoes on 
board, and they were there received by Perkins & Job, wlio paid the $500 
freight provided for in the bill of lading of the Altevilia, and sold the pota- 
toes, applying the net proceeds to the crédit of C. Harrington & Co., the orig- 
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inal shîppers, to whom they had made advances upon the faitli of the bill of 
ladiBg of the Porter. It was understood that the reeeipt of the potatoes by 
Perkins & Job should not préjudice their rights, and that the delivery of the 
potatoes to them should not aiïect any lien to wbich the potatoes might be 
subject. This action was then commenced by the master of the Porter to 
enforce a lien which he claimed to hâve upon the potatoes. 

The libel does not olearly show what the précise daim of the libel- 
lant is ; but plainly the action does not proceed upon the ground that 
there is any claim for pro rata freight. The demand, as stated upon 
the argument, is for the différence between the $500 freight paid the 
Altevilia and the freight provided for in the bill of lading of the 
Porter, $40 for 10 days' détention of the Porter at the port of ■ lading, 
together with the sum of $488.18 paid by the libellant for duties on 
the potatoes in the state of Maine. Two questions hâve been in this 
way presented for détermination, namely: Did the master of the 
Porter hâve a lien upon the potatoes transported to New York by the 
Altevilia for the freight and demurrage provided for in the bill of 
lading of the Porter ? and, secondly, did the master of the Porter hâve 
a lien upon the potatoes transported by the Altevilia for duties upon 
the potatoes paid by him in the state of Maine ? Upon both thèse 
questions my opinion is adverse' to the libellant, When the Porter 
stranded on the coast of Maine the cireumstances were such as to 
justify the master in selling the potatoes;, He did sell them at pub- 
lie auction, and thô- faimess of the transaction bas not been ques- 
tioned. The sale was completed, and the potatoes were delivered to 
the buyers, who entered them at the custom-house and paid the 
duties due upon such entry. That sale terminatëd the existing con- 
tract of affreightment. After the potatoes had been thus sold and 
entered at the custom-house it was not within the power of the master 
to revive the original contract, and by regaining possession of the 
potatoes, and shipping them upon the Altevilia, to entitle himself to 
claim the freight agreed to be paid upon the delivery of her cargo by 
the Porter. No légal transhipment of cargo was effected. When 
the potatoes were shipped on board the Altevilia the relation between 
the master of the Porter and the potatoes, created by the shipment 
on the Porter, no longer existed. The potatoes were no longer the 
cargo of the Porter. They had not only passed from the possession 
of the master of the Porter, but their character had been changed by 
an entry at the custom-house. They had become imported goods, 
subjected to new relations, and perhaps to new liabilities. A new 
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value had been given to them by the payment of the diities. Morô- 
over, they had in part been subjected to land transpôrtation, and a 
part had been subjected to the risk of a new and différent voyage, yiz., 
to Boston. AU the dealings of the master with the poiatoes îrom 
the time of the stranding up to, I may say, the compienoement of 
this suit, were inconsistent with the idea of a transhipment of his 
cargo for the purpose of earning the freight provided for by; thè bill 
of lading of the Porter. If a case may be imagined where the sale of 
a cargo, by the master, in good faith and under oireumstances of 
justification, might be rescinded by the master for the purpose of 
eflfecting a transhipment of cargo, this is no such case. Hère it was 
impossible for the master to restore matters to their former condition. 
By virtue of the authority conferred upon him by the circumstances, 
the master became empowered to sell the potatoes, and the power had 
been exercised. He had thereafter no power to buy them again for 
account of the consignées, nor any power to pay back duties on 
account of the consignées, nor, indeed, any power over them as agent 
of the consignées, and he had, by his own acts, lost the right to earn 
his freight by means of a transhipment. So he himself seems to 
bave believed, for he made a new shipment of the potatoes on the 
Altevilia by a new bill of lading, which provided for a delivery on 
payment of a new freight, viz., $500. There is in the libel an aver- 
ment that the insertion of the sum of $600, as freight, in the bill of 
lading of the Altevilia, was by mistake ; but of this there is no proof. 
It is my opinion, thercfore, that the potatoes in question, when 
received by Perkins & Job, were not subject to any lien for the freight 
and demurrage provided for in the bill of lading of the Porter. 

The claim for duties is more untenable. In point of fact, the 
master of the Porter paid no duties on his cargo. What he did was 
to pay to the parties who had bought the potatoes, subject to duties, 
the sum they had paid for duties. I am unable to see any ground 
upon which to charge thèse potatoes with a lien for moneys paid 
without any authority from the freighters for such a purpose. 
As already stated, neither by the libel nor upon the argument has the 
question of the liability of the potatoes for pro rata freight — distance 
freight, as it is sometimes called — been presented. In cases where 
complète performance of a contract of affreightment has been ren- 
dered substantially impracticable, and benefit has acerued to the 
freighter by part performance of the contract, courts of admiralty do 
sometimes administer a larger equity than is permitted to courts of 
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lawj but tbis case, as presented, does not call apon tbe ôonrt to exer- 
ciez ftny suob power in behalf of the libellant. See Metealfev. Bri^ 
tonnia Iro» PForfo, L. E. 12^ B. D, 176. 

The view already expressed renders it unneoessary to eônsider thé 
serioqB question presented by the'fact that the quantity of potatoës 
stî^ied'by the bill of làding of the Porter to bave been shipped on 
boajçd that vessel was never shipped or. delivered to the master for 
the purpose of shipment, and by the act of the master, in signing a 
biUof lading known by himi to be false, Perkins '& Job hftd beén în- 
duced to advance money to G. H. Harringtou & Go^ npon insufficient 
i^Curity* : >.. ''■■: '■"- 

Therê muât be a; decree dismissing the libel, and with costô.' 



The Clatsop Chief. 
(District Court, D: Oregdn. Septembcr 8, 1881.) 

1. iNJtTRY TO EUCPLOTÈ ON BTÉAM-VbSSEL. 

, . , The remedy given by section 4493 for an injury to an employé on a steam- 
vessel is merely cumulative, and does not exclude the right to any other remedy 
. fof such ihjury which may be given by the gênerai admiralty làw. 

Sidner/ D«W and TT. St'ott Be5ce, for libellant. 

Z). P. Kennedy, for the owner and claimant. 

Deady, D. J. On August 9, 1881, the opinion was delivered in 
this case to the effect that the libellant, Emma Kay, could not, under 
admiralty rule 15, maintain a proceeding in rem and in personam in 
one libel for damages for the dea^h of her husband by a collision, 
while serving as ^reman on the offending vçsse], — the Clatsop Chief. 
It was also then suggested whether the libellant could maintain a suit 
in rem at àlij in vieW of the ruling of Chief Justice Châàe in The 
Highland Light, (Ghâse'e Dec. 151,) inwhich it was held that by sec- 
tion 80 of the steam-boat act of 1852, (10 St. 72,) since bècome sec- 
tion 43 of the act of 1874, (16 St. 445,) and now section 4493 of the 
Bevised StatUtes, such remedy, in the case of an injury caused by 
a, neglect to coniply with the law governing the navigation of 
stflam-véBsels, '■viras confined to passengers, and that persona merely 
employed thereon were limited to the remedy in personam for such 
injuries. Upon further argument and reflection I think the bet- 
ter conclusion is that the provisions in section 4493 of the Hevised 
Statutes, concerning remédies, are only cumulative, and therefore do 
not take away or exclude any right to a proceeding in rem for an 
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injury to an employé on a steam-yessel, inourred while in the line of 
his employment, which was given or allowed by the gênerai admiralty 
law. See Brown v. The D. S. Cage, 1 Wood, 404. In addition, it 
appears that the offending vessel is made subject to a lien by the local 
law "for damages or injuries done to person or property by such boat 
or vessel." Or. Laws, 656, § 17, subd. 4. But such lien is thereby 
postponed to the liens for wages, materials, wharf âge, and towage. 
Id. 657, § 18. . 

But the conclusion reached upon the first exception at the former 
hearing must still prevail; for, as has been shown, under admiralty 
rule 15 the libellant cannot proceed in rem and in personam at the 
same time. But she may amend her libel by striking out the vessel 
or the owner and proceed against the other accordingly. 



The Albbet Mason.* 
{Oircuit Cowt, S. D. Nm York. August 16, 1881.) 

Blatchfobd, C. J. a careful examination of the évidence in this 
case leads me to the same conclusion as that arrived at by the 
district judge, and for the reasons stated by him. The libel must 
be dismissed, with costs to the claimants in the district court, taxed 
at $92.20, and with their costs in this court, to be taxed. 



The WiLLiE.f 
{Oircuit Court, 8. D. Neio York. August 27, 1881.) 

Blatchfobd, C. J. I bave carefuUy examined the évidence in this 
case, in connection with the briefs of counsel, and am of opinion that 
the conclusions of faot and of law arrived at by the district judge 
were correct. The reasons therefor are so well and fuUy stated bj 
him in his décision that nothing need be said in addition. There 
must be a decree dismissing the libel, with costs to the claimant iis 
the district court, as taxed, and costs to it in this court, to be taxed 

*See 2 Fbd. Rbp. 821. 
tBee 2 Fkd. Rbp. 95. 
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Sheldon and another v. The Eeoktjk Noethebu Linb Paokb* Co. 

and others. 

[CHrcuît Cowrtj W. D. Wisconsin. 1881.) 

1. EquiTT Pleadikg — MuLTiFAMousirass — Mibjoindeii— Demttereb. 

Whether or not a bill is demurrable on the ground of multifariousness or 
misjoinder of causes of actioa will dépend on the spécial circumatancea, and 
what the due administration of justice demands, in eacb case. 

2. Same— Statuth of Limitations — Lâches. 

A bill set eut the faots that the complainants were judgment creditore, with 
ret'urns of no property f ound, of an insolvent corporation ; that the property 
of their common debtor was withdrawn from their reach by reason of transféra 
thcreof to the défendants, in pursuance of a scheme to which they and the 
debtorg were parties, though in différent degrees, and, in some respects, by dif- 
férent acts ; and that such scheme was carried out by the parties thereto with 
intent to hinder, delay, and defraud the complainants and other creditors. 
Hdd, that the bill was not demurrable on the ground of multifariousness or 
misjoinder of causes of action. Edd, that, under the Wisconsin statutes, an 
action of this nature must be brought within six years after the fraud is dis- 
covered. 

Held, that the defence of the statute of limitations can be taken advantage 
of on demiirrer. 

HeU^ that it will not be inferred, in support of a demurrer setting up the 
statute of limitations, from the fact that the alleged fraud occurred more thap 
six years prior to the commencement of the suit, that the facts constituting the 
frauds were discovered before that period of six years also. 

Held, aXso, that a demurrer, insisting on lapse of time short of the statutory 
period, will not be sustained, as the bill does not, upon its face and without 
resorti ng to inferences, make out a clear case of unreasonable delay on the 
part of the complainants after the discovery of the fraud. 

Query, whether the doctrine of lâches or lapse of time can ever be inTôked. 
in a suit to which a statute of limitation applies. 

In Equity. 

S. U. Pinncy and F. J. Lamb, for complainants. 

Shan, Stevens é Morris and J. H, Davidson, for défendants. 

Harlan, Justice. The défendants demur upon thèse grounds : 

FirsU that the bill is multifarious, in that it seeks to enforce indépendant 
judgiiieuts in which the complainants hâve no joint interest, and also 
because it unités with the cause of action against the Keokuk Northern Line 
Packet Company, in which the défendant Davidson has no interest, a, cause 
of action against Davidson in which his co-defendant has no interest; second, 
that if complainants evér had any cause of action against the défendants, or 
either of them, the delay which occurred without suit was so unreasonable as 
to deprive them of any right to relief in equity; third, that the suit is barred 
by the statute of limitations of Wisconsin. ' 

The objection of multifariousness will be first considered. Pass- 
v.8,no.ll-49 
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ing by many détails of the transactions set ont in fhe bill, it is suffi- 
cient now to say thai; ths suit proceeds upon thèse gênerai grounds: 
That the complainants are judgment creditors (with retums o£ no property 
found) of the !N'orth\Yestern Union Packet Compauy, an insolvent corpora- 
tion, organized for thé purpose of ôhgaging in the business of transporting 
persons and property ; that the property of the common debtor was ail with- 
dirawn from their reach througb transfer thereof made to the défendants, the 
Keokuk Northern Line Paoket Company and Peyton S. Davidson, in pursu- 
ance of a plan or seheme to which they and the debtor were parties, though 
in différent degrees, and, in some respects, by différent acts ; and that such 
pian or schemé was dëvised or earried eut, by the parties thereto, with the 
intent to hinder, déla.y, arid deifràud the coHiplainants and other creditors of 
the ITorthern Union PâcfeetCo'mpàiiy. 

The relief sought isa decree adjudging such transfer to hâve been 
frândulent and void as to the complainants, and other then existing 
creditors of the No'rïHerri Union Packet Company, and subjeeting, so 
far. as it may be neeessary. to the demands of complainants and 
other cïéditofB who may com© into this suit, such of the. property, so 
transferred, as may still be in the possession of défendants ; and 
also requiring the Keokuk Northern Line Packet Company to ac- 
count for the earnings received from that portion transferred, or 
which has been lost, destroyed, or used up sinoe the transfers were 
made. 

It bas been held, by the snpreme court of the United States, to be 
impracticable to lay down any fîxed, unbending rule as to what con- 
stitutes multifarioùsness prmigjoinder of causes of action. Oliver v. 
Piat*, î3 Howi 411 ; Gaines v. Cheui, 2 How, 619; Barney v. Latham, 
October term, 1880-1.* The court must necessarily exercise a large, 
though, of course, a sound discrétion in allowing the union in the 
same suit of matterg which do not alike or equally affect ail the par- 
ties. Bach case! mupt dépend upon its spécial «ircumstances, and 
the neeessities which, may arise out of the due administration of jus- 
tice in that case. As a gênerai rule, the court will not compel par- 
ties to incur the expense, vexation, and delay of several suits, where 
the transactions constituting the subject of the litigation, or out of 
which the litigation àrises, are so connected by their circumstances 
as-to render it proper and con veulent that they should be examined 
in the same suit, and fuir^elief given by one comprehensive decree. 
A différent rule would often prove to be both oppressive and mis- 
chievous, and could resuit in no possible benefit to any litigant, 
whose object was not simply to harass bis adversary, but to ascer- 

*11 Rep. 72. 
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tain what were his just légal rights. ; As to the gênerai propositions 
there can be no doubt under the authorities. 

Is the bill objectionable because two separate judgment créditera 
unité in assailing transactions whieh, hâve resulted, acoording to the 
allégation made, in sweeping away ail tangible property of their 
common debtor from their reach? I think nofc.'/ Nothing is morè 
common than for several judgment creditors, haying exhausted their 
légal remédies, andhaving equal right to resort to the property of the 
same debtor for the satisfaction of their claims^ to unité in assailing 
a fraudulent conveyance oï transfer ôf the debtor's property. "For 
they ail hâve a common interest in the; suit; and, if they succeed; 
the decree will be equally bénéficiai to ail in proportion to their 
respective interests." Story, Eq. PI. (9th Ed. by Gould,) § 537a, 
633, 286; Brinkerhoff'v. Brown, 6 Johns. Ch. 139; Hamlin v. Wright, 
23 Wis, 494. It is equally clear, I think, that the bill is not multi- 
farious, and that there is no misjoinder of causes pf action, bécause 
Davidson and the Keokuk Northern Line Packet Company are united 
as défendants. 

Taking (as we must upon demurrer) ail thematerial allégations of 
the bill to be true, it appears that the transfçrs complainçd of were 
ail made in exécution of a plan or scheme to strip the Northern Union 
Packet Company of ail its tangible property, so that its creditors, 
some of whom were then pressing their claims by suit, could not 
reach any of it by the ordinary process of lav?. Those two défend- 
ants are, in effect, charged to hâve been confederates, with the man- 
agers of the Northern IJnion Packet Company, in carrying out the 
fraud to the injury of the creditors of the insolvent corporation. 
They conspired (one, perhaps, by more distinct and numerous acts 
than the other) with the corporation to hinder, delay, and defraud its 
creditors. They are charged with being in the possession of tltf 
fruits of a fraudaient scheme of which they were cognizant, and in the 
exécution of which, it is alleged, they were active participants. They 
are, consequently, upon the theory of the suit, interested in defeating 
the complainants upon the issue, sharply defined, that the property 
demanded by complainants was disposed of to the défendants in pur- 
suance of a fraudaient scheme, in the exécution of which they givô 
their aid. The relations which, according to the bill, tbé défendant 
Davidson held to ail the property transferred, as well as to the varîoûS 
corporations which at différent times controUed its use, being of such a 
character as to preclude the possibility (the allégations of the bill 
being sastained) of upholding the conveyance to him, the transfers 
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to the Keolvuk Northern Line Packet Company are adjudged to hâve 
Leen fraudaient and void. It oannot be that the established rules of 
equity practice would, onder thèse circumstances, compel complain- 
ants to institute separate suits againt the présent défendants. 

A leading authority upon ; this point of the case is Brinkerhoff v. 
Brown, 6 Johns. Ch. 139. That suit was by several complainants 
holding distinct judgments against an in solvant corporation. There 
were several défendants, ail of •wiioni were sought.ito be held liable, 
in différent proportions and in différent characters, upon the gênerai 
ground that the property of the corporation had been withdrawn 
firom the reaoh of complainants by the fraudulent acts of the several 
défendants. After analyzing thebill, Chancelier Kent said: 
. " It thu8 appears from the bill that ail the défendants were not jointly con- 
cerned in every injurious act charged. There was a séries of acts on the part 
of the persons concerned in the company, ail produced by the same fraudulent 
intent, and terminating in the déception and injuryof the plaintifEs. The 
défendants performed différent parts in the same drama, but it was still one 
pièce, the entire performance, mâriîed by différent scènes ; and the question 
now occurs whetlier the several matters charged are so distinct and uncon- 
nected as to render the joining'of them in one Mil a ground of demurrer." 

Aftôr reviewing the authorities, he remarks : 

' " That the principle to be deduced from them is that a bill against several 

persons must relate to matterç of^thè same nature, and having a connection 

with each other, and in which ail the-defendants are more or less concerned, 

though their rights in respect to the gênerai subject of the case may be distinct." 

Again he remarked : ; 

"When we consider that the plaintiffs are judgment creditors, having 
claims against the Genesee Company perfectly estabUshed, and not the subject 
of litigation in this suit, and that the gênerai right claimed by the bill is a 
due application of the capital of that company to the payment of their judg- 
ment ; that the subject of the bill and of the relief, and the only matter in 
litigation, is the fraud charged in tiie création, management, and disposition 
of the capital, and in which charge ail the défendants are implicated, though 
in différent degreesand proportions, — I think we may saf ely conclude that this 
case falls within the reach of the principle, and that the demurrer cannot be 
sustained." 

The case is cited with approval in Story, Eq. PL § 286, note, 
•where it is said that — 

"The same principle bas been supposed properly to justify the joining of sev- 
eral judgment creditors in one bill against their common debtor, and his 
grantees, to remove impediments to their remedy created by the fraud of their 
debtor in conveying his property to several grantees, although they take by 
separate conveyances, and no joint fraud in any one transaction is charged 
against them ^." 
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To the same effect speaks the suprême court of Wisconsin in 
Hamlin v. Wright, 23 Wis. 494, where it is said that — 

" ïhe fact that ail the grantees hâve become accessory to the fraudaient at- 
tempt of the debtor to place his property beyond his creditor's reach, gives 
them such a eommon connection witli the subject-matter of the suit that they 
may be joined, although the purchase of each was distinct from the others, 
and each is chargea with participating in the fraud in respect to his own pur- 
chase. * * * There was, therefore, no misjoinder of causes of action 
in uniting the différent fraudulent défendants, although they purchased 
at différent times, and each is charged only with fraud in his own purchase." 

See, also, Story, Eq. PI. (9th Ed.) §§ 271-280, § 530-540 ; Adams, 
Bq. (6th Am. Ed. by Sharswood,) 617, note 2; Blake v. Van TU- 
horg, 21 Wis. 680; Bassett v. Warner, 23 Wis. 673. 

As to the second point raised by the demurrer, that complainants, 
independent of any statute of limitations, hâve lost their right tp 
relief by delay in Buing, I do not think it well taken. The aûthori- 
ties cited under this head by counsel for défendants apply to suits 
not strictly within any statute of limitations. The législature hère 
bas declared that actions for relief on the ground of fraud, in cases 
heretofore solely cognizable by the court of chancery, "may be com- 
menced wiihin six years after the discovery of- the faets constituting 
the fraud." Administering the law in this suit, I do not think relief 
should be denied even if it appeared that the complainants might 
hâve applied for relief at an earlier date, when the frauds complained 
of were first discovered. The court should not assume or infer 
unreasonable delay, after such discovery^ from the isolated fact that the 
fraud oharged was committed several years before the commencement 
of the suit. It is consistent with the bill that the fraud, and the 
facts constituting the fraud, were not discovered until some time 
after they were committed. If the doctrine of lâches or lapse of 
time can ever be asked in a suit as to which there is a statute of limita- 
tions prescribing the period within which such suit may be eommenced, 
a demurrer, insisting upon lapse of time short of the statutory period, 
should not be sustained, unless the bill upon its face, without re- 
Borting to inferences, makes a clear case of unreasonable delay, 
upon the parts of the complainants, after the diecovery of the fraud 
charged. 

This brings me to the question of the statute of limitations. In 
considering this question I hâve carefully examined the several 
revisions of the statute of Wisconsin as well as those of New York, to 
■which counsel refers. I hâve also read the décisions of the New York 
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court to which complainants refer. My best judgment — and, per- 
haps, as much may be inferred from what I hâve alreàdy said upon 
the question of lâches and lapse of time — is that the ten-year limitation 
bas no application to this caae, for the reason that suits are "provided 
for" in the previous section, prescribing a limitation of six years 
where relief is sought on the ground of fraud in a case therefor 
"solely cognizable by the court of chancery." The contrary view is 
maintained by counsel upon the authority mainly of Corning v. Stebbins, 
1 Barb. Ch. 589; Lawrence v. Trustées, 2 Denio, 577; and Spoor v. 
WeUs, 3 Barb. Ch. 199. The first of those cases was a suit by a 
receiver appointed upon a creditor's bill after the return of an exécu- 
tion unsatisfied. The object of the suit was to reaoh the équitable 
interests and things in action of the défendant. The chancellor said : 
"And I know of no limitation of that right, short of the ten years 
which the statute has fixed, within which suits purely of équitable oog- 
nizance must be brought in this court." When (1846) that case was 
decided, the limitation prescribed by the statutes of New York and 
Wisconsin were, as to suits in equity, the same. It was true, in 
1846, of the Wisconsin statutes, that there was no provision expressly 
lixing a period for the commencement of suits "purely of équitable 
cognizance," and therefore such cases were then held in the New York 
courts to be embraced by the ten-year limitation, which was the period 
prescribed for "ail other cases not (1) herein provided for." But the 
ten-year limitation did not, after the Wisconsin Eevision of 1858, 
apply to suits "purely of équitable cognizance," because such suits, 
wherever relief is sought on the ground of fraud, were provided for in 
a previous section, subjecting them to the six-year limitation. The 
Wisconsin Eevision of 1849 provided that the limitation applicable in 
suits at law should govern in cases of which equity courts had con- 
current jurisdiction with the courts of law, and should not apply in 
suits of which a court of equity had "peculiar and exclusive jurisdic- 
tion ;" also that "bills for relief on the ground of fraud shall be filed 
within six years after the discoA^ery, by the aggrieved party, of the 
faets constituting such fraud, and not after that time." The Eevis- 
of 1 858, as it seems to me, either for the purpose of providing a uniform 
limitation in ail actions "for relief on the ground of fraud," or to reduce 
the limitations in suits purely of équitable cognizance, expressly 
déclares that the six-year limitation shall apply to actions for relief on 
the ground of fraud "in cases which were heretofore solely cognizable 
by the court of chancery" — the cause of action to be deemed as accru- 
ing upon the discovery of the fraud. In respect to such suits there is, 
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it seems to me, a manifest différence between ^he Eevîéion oî 1858 
aud the law previous to that date. What I havè.saîd èîtiout the case 
of Corning v. Stebbins seems to be applicable to <?aseB in 2 Denio and 
3 Barb. Ch. supra. Assuming, then, that the présent suit must hâve 
been eommenced within six years after the discovery .of the facts 
constituting the fraud charged, the important inquiry is whether it 
appears, from the face of the bill, to be barren. Many courts hâve 
held that such a defence could not be made by demurrer. But the 
doctrine is now settled otherwise. Story, Eq. PI. (9th Ed. by Gould,) 
§ 484, note 1, and § 503, That this objection may be made by 
demurrer is the doctrine of the Wiséonsin suprême court, notwith- 
standing its statutes (1S58) déclare that "the objection that the 
action was not eommenced within the time limited can only be taken 
by answer." Howell v. Hoxvell, 15 Wis. 59; Hydev,. Svpervisors, 43 
Wis. 135. 

The présent action was eommenced June 3, 1879, and counsel for 
défendant contends that the cause of action must be deemed to bave 
occurred Apnl 1, 1873, "on or about" which time, the bill states, not 
only the amount agreed to be contributed by the Northwestern Union 
Company to the Keokuk Northern Line Packet Company was delivered 
into the custody of the latter corporation, but the pretended sale of 
real estate to Davidson occurred. But the bill also shows that the 
agreement with the packet company contemplated an appraisement 
of the property to be transferred to it, and that it should be paid for in 
the stock of the new company, upon the basis of such appraisement. 
The bill further shows that the appraisement did not, in fact, take 
place until July, 1873; that the several bills of sale, from the North- 
western Union Packet Company to the Keokuk Northern Packet Line 
Company, were executed on divers days between March 31 and Octo- 
ber 31, 1873. How many of such bills of sale were executed before, 
and how many after, June 3, 1873, is not stated. The bill also 
shows that the stock was not delivered to the vendor corporation 
until some time in the year 1874. It is also alleged that the con- 
veyance of real estate to the défendant P. S. Davidson was not exe- 
cuted until August 19, 1873. Certainly, the transaction by which 
défendant Davidson secured the title to the real estate in La Crosse 
was not consummated until that conveyance was made. And it does 
not distinetly appear that the sales to tho Keokuk Northern Packet 
Line Company became irrévocable or were consummated prior to June 
3, 1873. An instructive case upon this point is Muir v. The Trus- 
tées, etc., 3 Barb. Ch. 481, where Chancellor Walworth said: 
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" It may be proper to say, however, that although it is allcged in Ihe bill 
that the executors of Leake obtained possession o£ his property, etc., in or 
about tlie year 1830, it does not distinctly appear that it was more than 10 
years before the flling of the complainant's bill. And to enable a défendant 
to take advantage of the statute of limitations upon demurrer, it must dis- 
tinctly appear, by the bill itself, that the complainant's remedy is barred by 
the lapse of time." 

Aside, however, from this view, I am of opinion that it does not, in 
the sensé of the authorities, appear upon the face of the bill that the 
suit is barred by the limitation of six years, unless it be true (which 
cannot be conceded) that the failure of complainants to allège that 
the frauds complained of were discovered within six years before suit, 
is as false to their suit as if they had admitted, on the face of the 
bill, in terms, that the frauds were discovered more than six years 
before the commencement of the suit. This position rests, I suppose, 
upon the gênerai statement in some of the books that demurrer will 
lie where the bill shows, upon its face, that the suit is barred. The 
cases cited in the books, in support of the gênerai rule, show that 
défendants' counsel misinterpreted the rule. For instance, in Hoare 
V. FecU, 6 Sim. 51, it appeared on the face of the bill, not ouly when 
the fraud occurred, but when it was discovered by complainants. So 
in Horenden v. Lord Amerley, 2 Scho. & Lef. 636, it appeared, upon 
the face of the bill, that the fraud was discovered nearly 60 years 
before suit. So in Poster v. Hodgson, 19 Ves. 182, it appeared on 
the bill that the fraud charged had occurred 12 years after the com- 
plainant might bave discovered it, with very slight diligence. 

Since the statute déclares that the cause of action shall not be 
deemed to hâve occurred until the discovery of the facts eonstituting 
the fraud chargôd, and since the utmost which défendants can claim 
is that the bill shows the fraud to hâve been committed more than 
six years before the commencement of the suit, it cannot be said to 
be apparent from the bill that six years passed after the fraud was 
discovered — that is, after the right of action accrued — before suit. A 
demurrer, therefore, does not meet the objection hère urged. And 
such is the construction of a somewhat similar statutory provision by 
the courts of New York. In Radcliff v. Rowley, 2 Barb. Ch. 31-2, the 
court gave a construction to the provision which déclares that "bills 
for relief, on the ground of fraud, shall be filed within six years after 
the discovery, by the aggrieved party, of the facts eonstituting such 
fraud, and not after that time." Chancellor Walworth said; 
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"But it does not appear on the face of the bill when "W. Raddiff discovered 
tlie alleged fraud, or that he ever did discover the fact, now stated by his heirs, 
that the judgment had been paid by Rowley, as the agent of the judgment 
debtor, with funds in his hands belonging to the latter, before the sheriff's 
sale. * * * And I think, upon a proper construction of the statute, it is 
not necessary that the complainant should allège in his bill that he has dis- 
covered the fraud complained of within six years. A demurrer, therefore, 
will not lie; to a bill for relief on the gi'ound of fraud, although it appears 
that the fraud occurred more than six years before the commencement of t^ 
suit, unless it also appears positively, or by necessary intendment, that the 
fraud was discovered by the party aggrieved more than six years before he flled 
his bill for relief.' Where that does not appear, the défendant must be left to 
make his defence by plea or answer, so as to prevent au affirmative issilé upon 
the question of the discovery of the fraud." 

The position thus takeu by the New York court I regard as sound. 

What has been said necessarily leads to the conclusion that the 
court mil not, in support of a demurrer, setting up the statute pf 
limitations, infer from the fact that the alleged fraud occurred more 
than six years prior to the commencement of the suit, that the çom- 
plainants discovered the facts constituting the frauds before that 
period of six years. 

For the reasons given, an order will be entered overruling the 
demurrer, and giving the défendants 30 days within which to plead or 
answer. 



HoppEB V. The Town of Covikgton.* 
{Circuit Court, D. Indiana. October 12, 1881.) 

1. MuNiciPAii Bonds — Power to Issue. 

Hunicipal corporations are created for governmental and administrative 
purposes, and ruit for business purposes. Their power to issue bonds or other 
commercial paper must be derived from législative authority, either express or 
clearly implied. 

2. HoLDERS op— Must Take Notice and Ikquihe, Whbn. 

The holder of municipal bonds, in which there are no récitals to estop the 
municipality, is bound to know that they were issued under express législative 
authority, and to inquire whether they were issued in the mode and for the 
purposes provided by the law authorizing their issue. 

3. Whbn Not Commercial Papbr. , 

Bonds not issued in pursuance of express législative authority, and in the 
mode and for the purposes provided by law, possess none of the qualities of 
commercial paper, but when the municipality is authorized to issue bonds un- 
der certain conditions, and the bonds contain récitals of the existence of the 
necessary conditions, such récitals are conclusive in favor of a bona fide pur- 
chaser. 

*Reported by Chai. L. HoUteis, United States Attoruey. 
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4. PJ.BADING — BUIÎDEN OP PrOOF. 

The plaintiff, in a suit upon municipal bonds, which contain no récitals as to 
the law, etc., under which they were issued, must aver and prove that they 
were issued under législative authority, and in the mode and for the puiposes 
provided by lâw, j 1 

McDonald é Butler, for plaiptiff. 
Thos. F.Davidson, for défendant. 

Gbbsham, D. 3. This is an action on înterest coupons, alike except 
in number, one of which reads as foUows: 

«$8. CoviNGTON, lNx>., October 1, 1876. 

" One year after date the town o£ Covington will pay to the bearer, in the 
city of New York, eight dollars, being one year's Interest on bond No. 14. 

"A. Gest, Président. 
"Attest: Frank M. HicKS, Clerk." 

It is alleged in tbé complaint that the town of Covington executed 
certain bonds to which the coupons in suit had beèn attached. 
Copies of the bonds are not filed with the complaint; there is no 
allégation as to their ténor and effect, the purpose of their issue, or the 
authority for it. To this complaint a demurrer is interposed, which 
présents the question under considération. 

Power is given by a statute of Indiana, (1 Davis, 343,) under speci- 
fied conditions, to cities and towns, to issue bonds not exceeding $50,- 
000, payable in not less than one nor moré than twenty years, to 
provide means for school purposes. And in section 27 of another 
statute (1 Davis, 881) it is declared that towns shall not hâve power 
to borrow money, or incur any debt or liability, except upon the péti- 
tion of the citizen owners of five-éighths of the taxable property. 

It is insisted, in support of the demurrer, that the power to issue 
negotiable bonds is not inhérent in a municipal corporation; that if 
it exists in a giv6n case it must be exercised in the mode and for the 
purpose prescribed in the act eonferiring the authority ; and that in 
an action upon the bonds of a municipal corporation, containing no 
récitals, the déclaration must show authority to issue the bonds sued 
on, and its exercise in the mode and upon the conditions prescribed 
by law. 

In support of the complaint it is contended that municipal corpo- 
rations in Indiana hâve power to issue commercial paper for some 
purposes; that public officers are presumed to act in accordanee with 
and pot coniràry to the law; and that the plaintiff.had a right to buy 
the coupons as commercial paper, without inquiry, presuming they 
were issued for à' proper purpose, and under authority of the statutes 
just mentioned. 
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Municipal corporations are created to secure to the people residing 
•within their jurisdiction the benefits of local government, and not for 
business purposes. Unlike trading or business corporations, their 
powers are governmental and administrative. In addition to the 
power to raise revenue by taxation, and other express powers con- 
ferred upon them by their charters, they may exercise such incidental 
powers as are necessary to enable them to àccomplish the object of 
their being. The power to make contracts and expenditures carries 
with it the implied power to incar indebtedness, and to issue proper 
obligations therefor. But it does not foUow that beeause municipal 
corporations, in the exercise of their legitimate and ordinary juris- 
diction, may incur indebtedness and issue vouehers, orders, or other 
instruments for the same, they may issue commercial securities, pay- 
ment of which will be enforced against the tax-payers, in favôr of 
bona fide holders, however irregular or fraudulent the issue may be. 

The court, in Mayor v. Ray, 19 Wall. 477, say : 

"If, in the exécution of tlieir important trusts, the power to borrow money 
and issue bonds or other commercial securities is needed, the législature can 
easily confer it, under proper limitations and restraints, and with proper pro- 
visions for future repayment. Without such authority it cannot be legally 
exercised. * * * No such power ought to exist, and in onr opinion no 
such power does exist, unless conferred by législative enaetment, either 
express or clearly Implied." 

While concurring in the judgment of the court, but dissenting from 
Bome of the grounds upon which it was based. Justice Hunt said that 
in his opinion a municipal corporation might borrow money for legiti- 
mate uses and issue its commercial paper for the same, unless ex- 
pressly prohibited by its charter, or by some statute, from so doing. 
Police Jury v. Britton, 15 Wall. 566; Hitchcock v. Oalveston, 2 Woods, 
272; Chisholm v. City of Montgomery, Id. 584. 

But, while municipal corporations cannot borrow money or issue 
commercial securities without législative authority, express or clearly 
implied, it is, nevertheless, the law in the fédéral courts that when a 
municipality, or its officers, are invested with authority to issue bonds 
and to décide whether the conditions exist under which a spécial 
enaetment authorizes the issue of such securities, and such officers 
issue bonds, reciting thé existence of the necessary conditions, the 
récital is itself a décision by the appointed tribunal, which is eonclu- 
sive in favor of a honafidc purchaser. Coloma v. Eares, 92 U. S. 484. 

In Buchanan v. City of Litchfield, 102 U. S. 278, the city issued its 
water bonds, amounting to $50,000, to aid in constiueting and main- 
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taiûing a éystem of water-works, Tlie bonds recitod that they were 
issued under and in pursuance of a particular act of the législature 
and a city ordinance, which authorized the issue, and the plaintiff 
waa a bona fide holder. The court held that the bonds were void, 
because they created an indebtedness in excess of the amount to 
which the municipality was restricted by the state constitution. "As, 
therefore," says Justice Harlan, in delivering the opinion of the court, 
"neither the constitution nor the statute prescribed. any rule or test 
by -which persons contracting with municipal corporations should 
ascertain the extent of their indebtedness, it would seem that, if the 
bonds in question had oontained récitals which, upon any fair con- 
struction, amounted to a représentation upon the part of the con- 
stituted authorities of the city that the requirements of the constitu- 
tion were met — that is, that the city indebtedness, increased by the 
amount of the bonds in question, was within the constitutional limit 
— then the city, under the décisions of this court, might hâve been 
estopped from disputing the truth of such représentations as against 
that hona fide holder of its bonds. * » * The présent action 
cannot be maintained unless we should hold that the mère fact that 
the bonds were issued, without any récital of the circumstances bring- 
ing them within the limit iixed by the constitution, was in itself con- 
clusive proof in favor of a hona fide holder that the circumstances 
existed which authorized them to be issued. We cannot so hold." 

This case clearly supports the doctrine that municipal bonds which 
contain no récitals are not unimpeachable in the hands of bona fide 
holders for value; that is to say, they are not commercial paper. 

It is not claimed that tbe town of Covington had any gênerai or 
incidental power to issue bonds or other commercial papei', but it is 
asserted for the plaintiff that when a municipality has express au- 
thority, as in this case, to issue bonds for one purpose, it may issue 
its securities with or without récitals, and it will be conclusively pre- 
sumed, in favor of purohasers for value without notice, that the issue 
was authorized. It would follow, if this be true, that when express 
authority exists for the issue of municipal bonds for one purpose, 
bonds which are issued without récitals, for an unauthorized and 
fraudaient purpose, will be enforced against the tax-payers, in favor 
of purchasers for value without notice; and that an act confer- 
ring authority upon municipalities to issue bonds, under clearly-de- 
fined conditions and restraints, for a particular purpose, confers 
authority, as between the municipality and bona fide third parties, to 
issue commercial securities for ail purposes. 
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The cases of Gelpcke v. City of Dubuque, 1 Wall. 175 ; Sup'rs v. 
Schenck, 5 Wall. 772; City of Lexirigton v. Britton, 14 Wall. 296 ; and 
San Antonio v. Mehaffy, 96 U. S. 314, are cited as showing that when 
a corporation has power, under any eircumstances, to issue negotiable 
securities, the bonajide holder has a right to présume that they were 
issued under the circumstancôB that gave the requisiteauthority; that 
they are no more liable to be impeached in the hands of such a holder 
than any other commercial paper,,and that récitals are not necessary 
to estop the municipality. In three of thèse cases therè was express 
authority to issue the bonds sùed on, aiid they contained récitals 
showing that the piroper officers had decided the précèdent conditions 
existed upon which the power depenâed ; while în the other, (Sup'r's 
V. Schenck,) althôugh it does not expressly appear that ihe bonds sued 
on contained récitals, that is the faîf inference, for the coiirt' sày it i^ 
settled law that a negotiable security of a corporation, whibli '(in itô 
face appeàrs tb hâve been duly issued, is vâlid iri theha-nds o'fâ iona 
j^de holder. !;.,,, ■ ,.■ . ■ 

It is furthèr urged for the plaintiffthait, even if the bond? and cou- 
pons mentioned'in the complaint are; impeachable in the ha/nds: of 
the plaintiff, the question before the court is one of pleading, aud it 
devolves upon the défendant to sho^ that the bonds were issued 
without authority. The coupons contain no récitals, and tbere i^ no 
allégation in the complaint that t^e,, bonds do. The ,argu,liieçl^; of 
counsel ou both sides assumes that there are no récitals in the b,QQjia< 
The plaintiff was bound to know that the bonds were issued Under 
express législative authority, for school purposes, and it was hiô duty 
to inquire whether the conditions existed that authorized thèm to be 
issued. Power to issue commercial paper was the exception, and nqt 
the rule, and in the absence of suoh récitals as would prçcludè the 
municipality from impeaching the bonds in the hands of a 6owa j^de 
holder, the plaintiff has no right of action, unless he shows ih his 
complaint that the bonds were issued in substantial compliancè -With 
the législative enactments, and for a proper purpose. Bonds which 
are not issued in pursuance of express législative authority, and in 
a mode prescribed by it, possess none of the qualities of commercial 
paper. The législature was careful, in conferring power on munici- 
palities to borrow money and issue bonds for school purposes, to pre- 
scribe the mode and manner of its exécution, thereby making the 
mode of its exécution the measure of the power granted. Anthony v. 
County of Jasper, 101 U. S. 697. Demurrer sustained. 
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j ; EoBSinSH, Adm'r, «. Hermann.* 

j {Ovreait Court, D. IncUana. 1881.) 

1. NhSLIGHNCÈ— CONTBACT AS TO. 

A contract between employer and employé, whereby the employé, in consid- 
ération of tte employment, agree^ ta release and discharge his employer from 
, ail damages on a^count of accident or death to the employé, caused by the nég- 
ligence of his employer or cô-employes, is void as àgainst public policy. 

Tiiis was an action broùght by Peter Eoesner, administrator of the 
estate of George Eeed, against Henry Hermann, on accoùnt of the 
death of Eeed while in the defendant's employ, alleged to hâve 
resulted from the defendant's négligent use of defective and unsafe 
machinery. The défendant, in one of his answers, pleaded his re- 
lease and dischàrge f rom âll damages under and by virtue of the fol- 
lowing agreement, viz. : 

, in considération of the emplcyment given me by Henry Hermann, and m 
an inducement and as a' considération to said Hermann to actuate him to 
take and engage me into his employ, I herewith grant, bargain, and stipulate, 
fbr mj^élf, my heîrs, exeèutori*, tfdministrators, assigns, or personal repré- 
sentatives, wboever they may be; to and with said Henry Hermann, his heirs, 
exeçfttprs,; administratorSi ahd assigns, that I, being such employé of said 
Herniann, will not hold said Hermann, whatever befalls me during sijch em- 
ployment, responsible or liable in any sum, or forany daniages whatever; 
and I hereby release, and dischàrge, said Herïniann from ail liàbility herein, to me 
àt liij^ personkl représentatives, for lôss," damage, suffering, siekness, àilment, 
ddathjOr harm, of whâtsoever nature or kind I or they, my personal repre; 
sentativies, mày sufEer by reason of.any accident, mishap, death, or damage 
ocçurring to me while in the employ, of said Hermann, whether it arise from 
n^giigeiice of said Hermann or by^pçjjâent, or by reason of the négligence of 
tiie Qther of said Hermann's employés, or be the cause or mishap whâtsoever 
It Ihay ; i hereby disèharging him, sâtd Hermann, as heretofôre shown, from ail 
kindànd nature and mannex of liabiHty whâtsoever, by reason of négligence 
on his part, omission of duty,'or àocidènt, àUring such employment, from date 
herepf f orever, \ 

And jn addition I also promise a,nd agrée to work not less than 10 hours 
per day, while in the emplpy of .said Hermann, under penalty of forfeiture 
and. damages. 

■ ; ■ . ■ . ''■-' his 

[Signedl George X Eged. 

' ' - mark. 

, iSigned in the présence of "VVi Gt. BoEPPLE. 

The plaintif demùrred iotbis answer, and, after argument, th© 
démurrer was sustained. : No 'written^ opinion was filed. 
. . Chas. Jî>enl>y skiad J. S. Buehànan, for plaintilï. 

Chas. L. Wedding and Jas. L. Shackelford,. for défendant. 

*Reported by Chas. L. Holstein, United States Attoriiuy. 
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GrEESHAM, D. J., (oToUy.) The substance of the complaiûiis that the 
defendant's machinery was def active and unsafe;. that while operating 
the same with reasonable care, andwithoutknowledge of its defective 
character, the deeeased received the injuries which caused his deàthj 
and that the défendant knew ofthe character of the rhadhiaery, oï 
with proper diligence might bave fcnown it. So far as he could do sy 
by the exercise ôf reasonable càre,.thB défendant wa» bound to supply 
his factory with suitable and safe •machinery. If he failed to do thisy 
and required his employé to operate machinery which was unsotmé 
and unsafe, and in doing so thelattier, while exercising ordinary care 
and prudence, received injuries which oaused his death, his periaonal 
représentative has a right of action for the benefit of those who hâve 
Bustained loss from the injury and death. Whea the défendant 'a neg^ 
ligence in supplying his employés with unsafe machinery haa caused 
the death of the latter, the law will not allow the défendant to say — 
aain effect he does sayinthisanswer— "Itistrue that my machineiSy 
was defective and unsafe, and mynegligeneecausedthè death. ofmy 
employé, but I am not'liable to those who hâve suffered fromihe loss 
of his life, because I had a contract with my employé which ; seoured 
to me the right to supply him with defective >aûd unsafe macMnèry, 
andto be négligent." Such a contract is void as against public p(î^li:eyi 
■ If there was no négligence the' défendant' ûeflded ne cbnti'aet' to 
exempt him from liability ; if he wàs' négligent, the coùiract Set out iiti 
his answer will be of no avaii. ^i ■ .^ i r 



Maeshal and others v. Thk Town of. EtibiN. ■ 

Same r. The Town of jFlainview. .^ 
{Circuit Court, P., Minnesota. &epteTaheT,WèX.) ' ' 

î, MuNicipAi, Bonds — Recitaxs — ConstitutioSai- Law — Qbikebal LAwa 6p 
Minnesota, 1877, (!. 106— Lis Pb!NDENb— Notice. ; l'if, 

In an action to recover the amount of coupons atta(d»ed to bonds, issued 
under tlie provisions of chapter 106, Çreneral Laws of Minnesota, 1 1877, qwngd 
by the plaintills, and also to recover the amount o;f coupons taken from bonds 
sold by them to other parties, ?leicl^ that the récitals in thç bonds are conclusive 
évidence, in favor of a purchaser withdut other infortriation, thât the conditions 
précèdent presoribed in the law had beefl'eomp,Ued;)*ith<f ^fe&?, d/ad, that as 
the law under which the bonds were issued had been reçognized as valid at the 
tinoie of the purchase, by the highést state court, no sul3sé4uent décision could 
affect their validity in the hands Of thèse pul-chase'rs. B^à, alio, tha,t thë rùle 
• affecting every one with notice of pending suits is inapiE)liéal)ié Wheré negotiabre 

■ securities constituté the subject-ma'tter. ^ V''" ■ ' ' ' ''''!■;' '■•'•' 
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Thèse actions are brought to recover tho amoimt of coupons which 
•were attached to bonds issued by the towns of Elgin and Plainview, 
in this district, the plaintiffs being owners of the bonds and coupons, 
and also to recover the amount of coupons owned by them taken 
from bonds held by other parties, to whom the plaintiffs had sold 
them. The bonds and coupons were issued to the Plainview Eail- 
road Company by the town of Plainview, March 16, 1879, and by 
the town of Elgin about Jamiary Ij 1879, under chapter 106, Gen- 
eral Laws of Minnesota, 1877, and were purchased by the plaintiffs 
July 9, 1879, for value, and without notice of any of the matfers 
relied on as defences, eicept suoh as appear on their face. I 

Section 3 of the act referred'ito provides that no bonds shall ,be 
issued until a mutual agreement in relation to the c:^nstruction qf a 
railroad shall hâve been arrived at. 

Section 4 enacts that a raUroad company desiring aid in the con- 
struction of its road shall make a proposition in, writing Vhich shall 
ctmtain a statement of the amount of the boùds of the town desired, 
and when they are to be delivered, which shall be filed.with the audi- 
tor or clerk. 

Section 7 déclares that one mode of arriving at the mutual agree- 
ment required shall be : , 

'^First That within three months after filin? a proposition the railroad 
company shall cause notice to be given that after a day named a pétition to 
the proper authorities, asking them to agrée to such proposition, will be pre- 
sented to the résident tax-payers, and to the pétition shall be appended a eopy 
of the proposition. Second. If, within four months after the flling o£ such 
proposition with such clerk, * * * the railroad company shall deliver to 
such clerk a substantial copy, or copies, of such proposition so filed, with such 
pétition, to the proper authorities- of such town, asking such; authorities to 
agrée to such proposition appended thereto, bearing the signatures of a major- 
ity of the persons residing in such * * * town, * * * who were 
assessed for taxes upon real or personal estate in such * * * town, * 
* * as shown by the last assessment roll of the district of which aid ia 
desired, which signatures shall be verifled by tlie affldavit of some person wit- 
nessing such signatures, then such mutual agreement, for the issue of bonds 
by such municipality, and of the stock of such railroad company, shall be 
deemed and considered to hâve been arrived at and perfected, and thercupon 
such bonds shall be issued and delivered, in conformity with the true intent 
and meaning pf such proposition, and with the provisions of this act," 

Each bond contains the foUowing récital : 

"This bond is issued in pursuance of a mutual agreement between said 
town and said railroad company, which agreement was made in accordance 
with the laws of the state of Minnesota, and through and by a proposition 
made by said railroad company, and duly accepted by said town, upon pétition 
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therefor signed by a majority of the résident tax-payers of said town, said 
agreement having beau fully performed by the said railroad company on ita 
part. 

♦' Tliis bond is issued in pursuance of the anthority given for that purpose 
by the laws of the state of Minnesota, and in compliance with a resolution of 
the board of supervisors of said town." 

In the case of the town of Plainview, at or about the time the rail- 
road company had complied on its part with the mutual agreement, 
one George Harrington, a tax-payer of that town, brought an action, in 
the district court of the state, against the town ofiScers and the Plain- 
view Eailroad Company to restrain the town offieers from executing and 
delivering the bonds as stipulated, for the alleged reason that the act 
under which they were issued, (section 7, c. 106, Laws of Minnesota for 
1877,) which providès for arriving at a mutual agreement betweenthe 
railroad company and the town by proposition and pétition of a major- 
ity of the résident tax-payers, was unconstitutional and voidi A tempo- 
rary injunction was issued to restrain the exécution and delivery of the 
bonds. The cause was tried Jannary 27, 1879, upon stipulated facts, 
and among other things it was admitted at the trial — 

"That, relying on and induced and influenced by the proceedings set eut, 
and particularly by the resolution of the board of supervisors, the Plainview 
Eailroad CJompany constructed and had, before the commencement of that 
action, its Une of road constructed, and has had the same graded and the ties 
and iron laid thereon, with the cars running thereon from a point of junction 
with the Winona & St. Peter Railroad, in the county of Olmsted, east of the 
west line of Eyota, in said county, to a point within the corporate limits of 
the village of IPlainview, as the same existed December 31, 1877, and had, in 
ail respects, complied with the terms and conditions specifled in the proposi- 
tion by it to be performed." 

The district court held the act valid, and found for the défendants. 
A motion for a new trial, made by the plaintiff, was denied Mareh 11, 
1879, and he appealed from such déniai to the suprême court of 
Minnesota on the next day. Three days afterwards judgment was 
entered by the district court dissolving the injunction and dismissing 
the action, and on the next day the town issued the bonds in question. 
On the sixth of October, 1880, the suprême court of Minnesota, hav- 
ing heard the appeal, decided that the act under which the bonds 
were issued (ohapter 106, § 7, Laws 1877,) was unconstitutional and 
void. 

S. V. Pinney and Tkos. Wilson, for plaintiffs. 

Gordon E, Cole and Bobt. Taylor, for défendants. 
v.S.no.ll — 50 
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, Nelson, D. J. Thèse cases are tried together without a jury. The 
only matters relied on in defence are: 

First. That the provisions of chapter 106, Gen. Laws Minnesota 1877, 
and particularly of section 7, under which the bonds and coupons issued, were 
unconstitutional and void. 

Seœnd. That the décision of the suprême court of Minnesota in the case of 
Harrington v. The Plainview Railroaâ Go. is conclusive and binding in 
respect to the first point upon the fédéral courts, aa an exposition and con- 
struction of the constitution of the state of Minnesota. 

Thé view taken by the court will render it necessary to consider 
only the second defence urged. The folio wing propositions must 
control the décision : 

First. The récitals in the bonds are conclusive évidence in favor of the 
plaintiîEs, who purchased without other information than that which appears 
upoii their face, that ail the conditions précèdent prescribed in the law had 
been complied with. ; 

Second. If the law under which the bonds issued had béen sustained and 
recognized as valîd by the highest court of the state at the time, no subséfiuent 
act of the judiciary can impair their validity in the hands pf the plaintiffs. 

The bonds on their face refer to the law under which power to issue 
them was given by the législature, and the coupons, though detached, 
are described with suflûcient certainty in the oonrplaint, and the évi- 
dence isplain that they belonged tô the bonds issued. If the bonds 
are valid obligations, the coupons are identified and foUow the bôndjl; 
so that, if the second proposition can be applied, the plaintiffs are 
entitled to recover. 

In State ex rel. v. Town of Highland, 25 Minn. 355, a case arose 
under the act of 1877, and section 7 was beforethe suprême court of 
the state. Proceedings for a mandamus to cbmpel the town of High- 
land to comply with the mutvial agreement entered into as prescribed 
by this section were instituted, and, on motion to quaah the alterna- 
tive writ which had. issued, the respondent's counsel presented and 
urged, in a written brief, among other things the following, as, appears 
by the records on file, but not given in the report of the case, viz. : 

'■'■Fourth. Because the act of 1877, c. 106, in so far as it attempts to em- 
power a majority of the tax-payers of a town, by means of a pétition, to enter 
into and bind the town by agreement, is unconstitutional and void." 

The court, in its décision, after citing the principal provisions of 
the act, say : 

" We think the following propositions clearly deducible: First. The statuts 
authorizes a town to aid the construction of railroads. It does not authorii'o 
aid to roads already constructed. The idea of the law-maker unqiiestionably 
was to authorize aid to be given to rouds which were believe;! to require aid 
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to secure their construction, and not to roads which had been constructed 
without such aid. Second. The aid is to be rendered by the making o£ a mu- 
tual agreement betweeu the town and the railroad company, by which the 
town is legally bound to issue its bonds to or for the use of the company, upon 
performance by the latter of its part of the agreement, and by the issue of 
bonds accordingly. Third. Until the mutual agreement is arrived at and 
perfected, as provided in section 7, no légal liability or obligation whatever 
is imposed upon or ineurred by the town in the premises. In other words, 
unless an agreement is arrived at and perfected, as there provided, alï s^^^eps 
which may hâve been taken with the intent of arriving at and perfecting one, 
or looking in that direction, are absolute nuUities." 

Hère was a récognition, in my opinion, of the validity of this law, 
and a f uU and comprehensive construction of the section. It is true 
the court did not consider the constitutional question, but the décis- 
ion did not express a doubt, and at least favored its validity. This 
décision was rendered January 10, 1879, and at that time the bonds^ 
with the coupons in suit of the town of Elgin, had been issued and 
were in the market as commercial securities. The Plainview Eailroad 
Company had also entered into an agreement with the town of Plain- 
view, and by the construction of its road was entitled to receive town 
bonds, when a suit was commenced in the district court of the state, 
by a tax-payer and citizen of the town, entitled Harrington v. Town of 
Plainview et al., to enjoin ahd restrain their issue, and a preliminary 
injunction issued. This suit was subsequently tried, and the action was 
dismissed by the court and the injunction dissolved, and the town issued. 
its bonds. An appeal to th$ suprême court of the state was t^ken by 
Harrington, and among other things it was argued on the hearingthat 
section 7 of the act was unconstitutional, and it was so declared' by 
the court. It is insisted that this décision of the highest court of the 
state is binding and the défendants entitled to judgment. Such is 
not my opinion. The fédéral courts, it is true, generàlly follow the 
adjudications of the highest courts of the state ^ the construction of 
its statutes, but exceptions are recognized, and thèse cases'fall within 
the rule laid down in The City v. Lamson, 9 Wall. 477, which is, 
briefly, where a décision of the highest judicial tribunal at the time 
the bonds issued favors the validity of the law under which they 
issued, a subséquent décision impairing their validity wiU not be fol- 
lowed to the préjudice of hona fide holders. 

To the same effect is Douglass v. Pike Co. 101 Û. S. 687: 
"We bave no hésitation in saying that the rigbts of the parties are to be 
determined according to the law as it was judicially construed to be when the 
bonds in question were put on tlie market as commercial paper." See coUated. 
authorlties ih Dillon ou Municipal Corporations. , 
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The question, as stated by the court in that case, is not so much 
whether the last décision was right as whether it should be followed. 

Thèse bonds having been purchased by the plaintifs before the 
décision in the Harrington Case, and no previous expression by 
the court other than that contained in State v. Town of Highland, are 
"clean obligations to pay" not affected by the last décision. 

It is urged that the bonds are invalid in the plaintiffs' hands by 
the fact that they were purchased during the pendency of the suit in 
which the law was held to be unconstitutional. The answer to this 
proposition is that the plaintiffs were not parties to, and had no 
knowledge of, that suit ; and the rule that ail persons are bound to 
take notice of a pending suit does not apply to negotiable securities. 
97 U. S. 96. 

The plaintiffs are entitled to judgment in each case, and it is so 
ordered. 

MoCrabt, C. J. I concur in the conclusions reached in the fore- 
going opinion, as well as in the reasons by which they are supported. 



Cable v. Painb & Co. and others. 
{Circuit Court, D. lovia, 0. B. September 5, 1881.) 

EviDENCH — WiTîŒssBS— Principal and Agent— Implied AutSomtt. 

Where the évidence is contradictory and conflicting, it is no error to charge 
that " where there are witnesses in the case of equal intelligence, and with 
equal opportunitiea of knowledge of the facta, some of whom testify to acts 
done, and conversations and déclarations had, giving in détail a fuU account 
of such acts, conversations, or déclarations occurring in their présence, or 
done or uttered by them ; and others, who testify that they hâve no recollec- 
tion thtft such acts were done, or conversations or déclarations uttered, — the 
affirmative testimony is, or ought to be, of greater weight in the minds of the 
jury than the negat^re testimony. Nor is there any error in an instruction that 
a gênerai agent for the sale of manufactured lumber, etc. , has no implied 
authority to enter into contracts for his principal for the sale of timber in the 
rough. 

Samb — Lkttkb-Peess Copieb. 

The exclusion of letter-press copies, though no notice to produce the originals 
had been given, held, to be sufHcient reason for a new ti-ial, where the trial was 
before a judge, temporarily assigned, and where it is inaisted that a rule had 
been established in the district, with the concurrence of ail the judges, making 
them admissible in évidence without such notice. 

On Motion for New Trial. 

Davison é Lane, for plaintiff. 

J. C. Bills and Hubbard, Clark é Dawley, for défendants. 
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Welson, D. J. This is a suit to recover damages on a contract to sell 
logs. The contract was made and signed in the name of the défend- 
ants by one Idison, who is alleged to hâve béen the duly authorized 
agent of the défendants to sign such contract. The défendants deuy 
that Idison had any such authority to make or sign the contract, and 
they also further aver that the cûntract was signed with the under- 
standing that if not satisfactory to the défendants it should be called 
ofF. 

The défendants C. N. Paine & Go. were engaged in the manu- 
facture of pine lumber, flooring, doora, sash^ and shingles, and sawed 
lumber, at Oshkosh, in the state of Wisconsin. They also had a inill 
at Merrillon, in that state, and a lumber-yard in the state of Nebraska. 
Idison was their traveling agent, and there is évidence tending to 
show that he was selling, outside of the state of Wisconsin, materials, 
flooring, finishing lumber, as it is called, and also évidence tending 
to show that he had purchased from Hornby & Cable, on several 
occasions, sawed lumber and lumber manufactured by them, and that 
Paine & Co. had paid for the lumber sd purchased by Idison. Previous 
to April 2, 1877, in the latter part of March, Idison was in Davenport, 
in communication with the plaintiffs, and the resuit was that he signed 
to the contract for the sale of logs, and which was offered in évidence, 
the name of C. N. Paine & Co. The authority of Idison was the 
chief issue, and the jury rendered a verdict for the défendants. 

A motion is made for a new trial. The errors of the charge are 
urged by counsel to be : First, in stating that — 
" There is a raie which will guide a jury in weighing and giving effect to évi- 
dence, and aid them to reconcile évidence which is contradictory and conflict^ 
ing. It is this: Where there are witnesses in the case of equal intelligence, 
and with equal opportunities of knowledge of the facts.some of whom testify 
to acts done, and conversations and déclarations had, giving in détail a full 
account of such acts, conversations, or déclarations occurring in their prés- 
ence, or done or uttered by them ; and others, who testify that they hâve no 
recollection that such acts were done, or conversations or déclarations uttered — 
the affirmative testimony is, or ought to be, of greater weight in the minds of 
the jury than the négative testimony. To reject the affirmative testimony 
you will détermine that the witnesses manufactured the évidence which they 
hâve given ; while, in the other case, the want of recollection that such acts 
were done, or such conversations or déclarations were uttered, may be attrib- 
uted to the infirmaties of the human mind. I do not say that this rule is to 
be followed by juries without déviation ; but it may be applied." 

It was proper for the court to give this instruction; the rule is ele- 
mentary, and is thus stated by Starkie on Evidence, vol. 1, p. 578; 



790 FEDEBAL BEPOBTEE. 

"If one witness were positively to swear that he saw or heard a fact, and 
anotber were to swear that he was présent but did not hear or see it, and the 
witnesses were equally faithworthy, the gênerai principle would, in ordinary 
cases, create a prépondérance in favor of the affirmative; for it would usually 
happen that a witness who swore positively, minutely, and circumstantially, 
to a fact which was untrue, would be gnilty of perjury; but it would by no 
means foUow that a witness who swore negatively would be perjured, 
although the affirmative were true," etc. 

This rule was applicable to a portion of the évidence of G. M. 
Paine, wbo testified about the conversation had with plaintiff at Mer- 
rillon, in November, 1877, when called to contradict the latter, and 
also to the évidence of Freeman, who was called to contradict Idison. 

Second. The next errer alleged is in the foUowing instruction to 
the jury: 

" There is no évidence of a direct appointment of Idison as the agent of C. 
N. Paine & Co., the défendants, giving him, in express language, authority to 
sell the logs mentioned in the contraet, and the logs were not iu lus posses- 
sion or under his immédiate control at the time the contraet was entered 
into. The plaintiff claims that the fact that Idison was the agent of défendants 
for the sale of their manufactured lumber outside of the state of Wisconsin, and 
the further fact that he had purchased sawed lumber from the plaintifE, and 
had traded for or purchased lumber — or finishing lumber, as it is called— 
from other persons for his employers, ail of which transactions and aots 
had been recognized by the défendants, gave an implied authority to sell the 
logs mentioned in the contraet, and to enter into it. Such is not the law. 
Authority in Idison to sign the défendants* name to the contraet cannot be 
implied simply from the acts and transactions which I hâve detailed to you 
and which are in évidence. It is necessary for the plaintiff to show the acts 
of Idison with référence to this particular contraet, and a récognition of thèse 
acts on the part of the défendants, in order to prove that he had authority to sell 
the logs and to sign the défendants' name to the contraet for their sale. ïhe 
fact that he was their traveling agent for the sale of manufactured lum- 
ber, and that he-contracted with other persons for the purchase from the 
défendants of their sawed lumber, is not sufflcient évidence for you to imply 
that he had authority to enter into this particular contraet. The acts of Idi- 
son with référence to thèse logs, and the récognition of them on the part of the 
défendants, must be proved in order to establish his agency to sell the logs 
and to enter into this contraet in the flrst instance." 

I am satisfied this instruction f airly presented the case. An agency 
is creaîed by (direct) express appointment, or it may be inferred from 
the relation of theparties, and the nature of the eraployment, with- 
out proof of any express appointment. So says Chancellor Kent, vol. 
2, p. 613, (4th Ed.) 
. This question controlled the verdict : Was the contraet for the sale 
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of the logs binding upon Paine & €o, ? There was no évidence of 
tbe express (direct) appointment of Idispn to sell them. His author- 
ity could only be inferred from the relation of the parties, or proved 
by the subséquent ratification of the contract. Briefly, the court 
instructed the jury that the relation of the parties, (Idison being 
défendants' gênerai agent for the sajle of manufactured lumber, sash, 
doors, etc.,) did net authorize him to make the contract, and left the 
question of ratification to the jury, omitting such of the instructions 
asked not pertinent to the case. Neither abstract questions of law 
were given, nor the exact language of plaintiflf's requests. 

In référence to the claim urged, that défendants, with fuU knowl- 
edge of Idison's act, and with a copy of the contract in their posses- 
sion, by acquiescence, had ratified it, the court, in substance, said : 
When information is given of the action of an agent who exceedg'bis 
authority, it is the duty of the principal, as soon as possible, to 
repudiate it. It is not fair dealing, under such circumstances, to 
reject the contract and not inform the other party, (as the plaintiff 
in this case,) of its répudiation. This covéred the request asked, and 
I see no error in the instruction. In fact, I am satisfied with the 
charge, as a whole, and think the case was fairly placed before the 
jury, according to the testimony. There is, however, a troublesome 
feature of the case, and a new trial çhould be granted. 

The plaintiff offered certain letter-press copies of his own letters, 
containing compétent and material évidence. No notice to produce 
the originals had been given, and they were excluded. ' 

On the trial plaintiff 's counsel stated, and now réitérâtes, Ibat the 
rule had been established in the lowa district, with the coticurrence of 
ail the judges, "that letter-ptess copies made at the time of letters 
written and sent by mail between parties to a suit are iiot copies in 
the sensé of the rule requiring notice, but are duplicate originals." 
I declined to recognize any such rule, but offered to withdraw a juror 
and postpone the trial to the néxt term; but for some reason the 
counsel determined to proceed and accept the décision. I was under 
the impression at the time that the amount inyolved would permit a 
writ of error, and the plaintiff, in case of an adverfee verdict,, could 
take advantage of this ruling against him. It now appears the 
judgment of this court is conelusive, and while I am of the opinion 
that the copies were properly excluded and if a writ of eïror could 
be taken would not disturb thé verdict, yet there is à possibility of 
error in rejecting the évidence. The counsel aSseverates that my 
opinion is in conflict with airth,e judges of the lowa district. A 
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judgraent obtained under thèse circum stances, and no opportunity to 
review the décision, is not satisfactory and may be unjust. It makes 
no différence that the plaintiff rejected the offer to postpone the case. 
The judgment may be the resuit of a confliet in opinion between the 
judge presiding at the trial and the other judges of the court, and 
the plaintiff unable to ascertain which is correct. A new trial la 
granted, and it is so ordered. 



Gbeenwalt V. TuoKEE and others. 
(Circuit Court, E. D. Missouri. September 27, 1881.) 

1. RBvmroE Acrs of Missouei of Maech 3, 1872, akd Mabch 21, 1873— AasRss- 

losNT OF Taxes. 

The Missouri revenue aets of 1872 and 1873 require land situate in St Louis 
county to be assessed, not numerically, but alphabetically, in the name of the 
person owning or holding it, and such person is liable for the taxes thereon. 

2. Same — Samb. 

Where a person who has purchased a pièce of land gives a deed of trust 
thereon to secure the purchase money, but remains in possession , he does not 
cease to be the owner or holder of the property withln the meaning of said 
statutes. 
S. Samk — Samb. 

Said statutes authorize proceedîngs against the realty itself. 
4. Samb— Samb— Ejbotmbnt—Epfeot of a Sale fob Taxes th-on the Kights 

OF PaBTIES CLAmiNG DNDEB A DBED DP TllUST AND CoNVEYANCES TheKE- 

umoEB. 

Where A. bought land from B. and gave his note for the purchase-money, 
and a deed of trust on said land to secure their payaient, and entered into and 
remained in possession until certain taxes were assessed in A. 's name and levied 
thereon, under said statutes ; and where E, the trustée named ih said deed of 
trust, liad, in pursuance of its terms, sold said land, after said assessment and 
levy, to B., because of A.'8 failure to pay said notes, and B. had taken immé- 
diate possession and thereafter conveyed liis interest to othér parties ; and 
where said land was thereafter sold for said taxes assessed as aforesaid, and 
deeds therefor executed and delivered to the purchaser,*-Ae?£Z, tliat said tàx 
deeds not only conveyed A. 's interest, but also the interest of ail persons 
holding under said deed of trust and said conveyance to B. 

This is an action of ejectment. The plaintiff claims through mesne con- 
veyances under two tax deeds, one of which was for the taxes of 1872, assessed 
on the land in question in the name of Mary A. Musser, under the revenue 
act of the Missouri législature, approved March 3, 1872 ; and the other for the 
taxes of 1875, assessed against the same land, in the same name, and under 
the same act, as amepded by revenue act approved March 21, 1873. Mrs. 
Musser bought said land from Charles Gibson, and gave a deed of trust thereon 
to secure the purchase money, L. H. Conn being named therein as trustée. 
The indebtedness to Gibson was evidenced by certain promissory notes, and, 
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Mrs. Musser having failed to pay them, the land was sold hy sald Conn, In 
pursuance of the terms of said deed, to Gibson, and a deed to him waa executed 
by said trustée, May 3, 1875. Gibson immediately went into possession, and 
he and his grantees hâve since held the premises. Défendants claim througli 
mesne conveyances under said deed of trust and the deed to Gibson, and con- 
tend that said tax deeds only conveyed the iuterest of Mrs. Musser, and did 
not aftect their title. 

Menk é Menk, for plaintiff . 

R. Schvlenherg and Charles Gibson, for Sefenclants. 

McCbaby, C. J. This is an action for ejectment brought by plain- 
tifi, claiming under a tax title, to reoover certain real estate situated 
in the city of St. Louis. The laws under which the sales and trans- 
fer were made are very confused, inasmuch as from the General Stat- 
utes there are repeated exceptions as to St. Louis county. It appears, 
however, with sufficient definiteness, that under the acts of 3 872 and 
1873, even when analyzed in connection with the act of 1874, that 
every person "owning or holding property shall be liable for the taxes 
thereon." See Laws of Missouri, 1873, § 59, p. 95. The agreed case 
and deeds submitted therewith show that Gibson sold the lots in ques- 
tion to Mrs. Musser and conveyed the same to her by deed, which was 
properly recorded. It also appeared that at the time of this sale Mrs. 
Musser entered into possession and remained in possession untU after 
the taxes in controversy were assessed and levied upon the property. 
At the time of the sale by Gibson to Mrs. Musser he took from her 
a deed of trust to one Conn, as trustée, to secure the payment of the 
unpaid portion of the purchase mony and of acoruing taxes, etc., with 
the usual terms of forfeiture. 

We are inclined to the opinion that the tax laws in force at the 
time in the county of St. Louis required the assessment to be made, 
not numerically, but alphabetically, in the name of the person "own- 
ing or holding" the property. Mrs. Musser, by the terms of the con- 
veyance to her, was the owner and holder of the property for the pur- 
pose of taxation, subject to defeasance. Hence, the assessment was 
rightfuUy in her name. She did not cease to be the owner — certainly 
she did not cease to be the holder — of the real estate by reason of 
having executed the deed of trust to recover the unpaid purchase 
money due to Gibson. 

The acts of the spécial assembly applicable to this case were de- 
signed to enforce the collection of taxes through the différent means 
provided, and, in the absence of their payment, they authorized pro- 
cceedings against the realty itself, which stood charged with the lien 
therefor, to be enforced through the colleotor. This property was so 
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charged, 'and the sale made in compliance with the law, with no de- 
fect in the proceedings which invalidâtes the purchaser's title. It 
was admitted at the hearing that the rents of the property in contro- 
verse hâve amounted to $18 per month. The judgment will be for 
the plaintiff for the possession of the property, and for $243.60 for 
rents and costs of suit. 



Stout V. Sioux CiTT & Pacific R. Co. 

{Circuit Court, D. Nébraslca. January, 1881.) 

1. RAiLBOAD CobfobationS — Samb Company a Corporation of Differeht 
States— CiTizENSHiP— JuRisDicTioN OF Pedbral Courts— Service of Pro- 

CESS. 

In an action between a citizen of the state of Nebrasica and a railroad Com- 
pany, which, originally incorporated ûnder the laws of the state of lowa, had 
extended its road into the state of Nebraska, had flled a copy of its original 
articles of incorporation with the state secretary, and, in other respects, had 
compiied with the state laws governing such companies, held, on a plea to the 
jurisdiction of the court, that, under the laws of the state of Nebraska, the 
Company had become a domestic corporation. Hdd, also, that service upon 
the managing agent of the company for the state of Nebraska is not suflîcient 
service on the lowa corporation, though the line through both states is under 
one management, one set of offlcers, one board of directors, one set of stock- 
holders ; though the gênerai offices are in lowa, and though the agent make» 
his reports to the gênerai offices. 

E. Wakeley and /. R. Webster, for plaintiff. 

Joy é Wright, îov défendant. 

McCkaey, C. J. This case is before the court on a plea to the 
jurisdiction, which présents for considération a question of impor- 
tance in its application to this case, and, probably, to other cases in 
this district. The facts are agreed upon, and are as follows : 

Plaintiff, a citizen of Nebraska, sues the défendant, alleging that it is a 
citizen of lowa, to recover damages for personal injuries sustained, as he 
allèges, at the towii of Blair, Nebraska, on the twenty-aeventh day of March, 
1869, through the négligence of défendant in the management of a railroad 
then possessed and opeiated by it in Nebraska. The said défendant, the 
Sioux City and Pacific Railroad Company, was duly organized and incor- 
porated under the laws of lowa in 1864. Prior to the year 1870 it built a 
railroad iii thO/State of lowa, and also extended tlie saine into and built a 
i-ailroad in the state of Nebraska. On the twenty-flrst day of September, 
1869, the défendant filed a true copy of its original articles of incorpora- 
tion in the office of the secretary of state of the state of Nebraska. Défend- 
ant still owns and opérâtes said line of railroad in the states of lowa and 
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Nebraska, and bas had from the beginning its principal place of business at 
Cedar Eapids, lowa. By an act of the gênerai assembly of Nebraska, àp- 
proved Febraary 12, 1869, it is provided — 

" That any railroad corapany heretofore organized under the laws of the states of 
Kansas, Missouri, or lovva is hereby authorized to extend and build its road into 
the state of Nebraska; and such railroad companies shall bave and possess ail 
the powers, franchises, and privilèges, and be subject to the same liabilities, of 
railroad companies organized and incorporated under the laws of this state: pro- 
vided, «uch non-resident company shaU first file a true copy of its articles of 
incorporation with the secretary of state, and shall comply with the laws of 
Nebraska as to filing and recording articles of incorporation, and in ail things 
required by law relating to railroads and otherwise in this state ; and such non- 
resident Company shall keep an otûce in this state, in some county in this state in 
whicb its road is or is proposed to be; and shall be liable to civil process, to be 
sued and to sue, as provided by law." Gen. St. Neb. 1873, p. 203. 

By another act of said gênerai assembly, approved February 14, 1873, it la 
provided — 

"That any railroad company which bas been organized under the laws of 
the states of lowa, Kansas, or Missouri, and which bas heretofore extended 
its Une of road in this state, or built any portion of its Une of road in this 
state, and bas flled a true copy of its original articles of incorporation in the 
ofiSce of the secretary of state of this state, is, from the time of filing said 
copy of its original articles of incorporation as aforesaid, hereby declared tobe 
a légal corporation of this state, and entitled to aU the rights, privilèges, and 
franchises of railroad companies organized under and pursuant to the laws of 
the state of Nebraska." Id. 206. . 

The summons is returned served upon the défendant " by delivering to, and 
leaving with, Frank Harriman, its managing ag'ent in this state and district, 
a certified copy of this summons, with ail the indorsements thereon. Said 
service was made in "Washington county, state and district of Nebraska." 
The déclaration in this case was filed AprU 27, 1874, and the summons was 
served on the eleventh day of May in the sarae year. 

Upon thèse facts the following questions arise upon the considéra- 
tion of the plea to the jurisdiotion : 

First. Was the défendant a foreign corporation at the time the suit waa 
commenced? Second. And, if so, was the défendant an inhabitant of, or 
found within, the district of Nebraska at the time of the service of process 
in this case ? 

The suit was commenced and process served in April and May, 
1874, at which times both the acts above named were in force — the 
latest one having been approved February 14, 1873. It is true that 
only the first of thèse acts was in force when the accident occurred 
which is the foundation of this suit, and inasmuch as I am of the 
opinion that the first act did not constitute the défendant a Nebraska 
corporation, it becomes necessary to consider whether it is the statute 
in force at the time of the accident, or that which is in force at the 
time of the service of process, that is to govern as to the forum. 
Upon this point I entertain no doubt. Ail questions of jurisdiction 
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depending upon the citizensbip of the parties must be determined by 
their citizensbip at tbe time of the commencemeût of tbe suit. Con- 
olly V. Taylor, 2 Pet. 556. 

This brings us to tbe question, whether, by th* last aet above 
quoted, (that of February 14, 1873,) or by the two acte oonstrued 
together, tbe défendant was created a corporation of the state of 
.Nebraska. The fact is conceded that the défendant corporation was 
organized under the laws of lowa, and built a railroad in tbat state, 
which was extended into and through a portion of the territory of 
tbe state of Nebraska, and that it bas filed a true copyof the original 
articles of incorporation in the office of the seeretary of state of the 
state of Nebraska. Tbe act of February 14, 1873, déclares in plain 
terms tbat thèse facts shall constitute the défendant "a légal cor- 
poration of this 'state, and entitled to ail the rights, privilèges, and 
franchises of railroad companies organized under and pursuant to 
the laws of tbe state of Nebraska." It is entirely compétent for the 
state, by its législation, to détermine the mode of creating corpora- 
tions within its limits, and, if it sees fit to déclare that a foreign 
corporation may become a corporation of the state by building a 
railroad therein and filing a copy of its articles of incorporation 
with the seeretary of state, I bave no doubt that compliance with 
thèse terms constitutes the foreign corporation a domestic corpora- 
tion with respect to ail its transactions within such state. It follows 
that the Sioux City & Pacific Eailroad Company was a Nebraska 
corporation from and after the passage of tbe act of February 14, 
1873, and therefore was sucb at the time of the commencement of 
this suit. Of course, if botb plaintiff and défendant were citizens of 
Nebraska at the time of the commencement of this suit, tben this court 
bas no jurisdiction of the case, and the plea to the jurisdiction must 
be sustained. But counsel for plaintiff insists that there is a foreign 
corporation — a citizen of lowa — whose eorporate name is the Sioux 
City & Pacific Eailroad Company; that it is this foreign corporation, 
and not the domestic corporation of the same name, that is sued ; 
and that plaintiff should be permitted to make out, if he can, a case 
against the lowa corporation by proof. His right to do this is clear 
enougb, provided that corporation is in court and subject to our juris- 
diction. Whether it is in court or not dépends upon the question 
whether, at tbe time of tbe commencement of this action, that corpo- 
ration had an agent in Nebraska, engaged in the management of its 
business, upon wbom service bas been made. If the agent upon 
whom the service was made was the agent of the Nebraska corpora- 
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tîon, ît is not sufficient; for althoiigh the two corporations may be 
composed of the same persons, yet tliey are in law, for the purpose 
of suing and being sued, separate and distinct. It is not impossible 
that the lowa corporation might hâve kept an office and agents in 
Nebraska at the time this suit was commenced, but, upon the proofs 
adduced upon this hearing, I conclude that the person served was an 
agent of the Nebraska corporation, and not of the lowa corporation. 
At ail events, it has not been shown that he was the agent of the 
lowa Company in such a sensé that service upon him in Nebraska 
would be a sufficient service upon that company. The act of 1875, 
defining the jurisdiction of the circuit courts, (18 St. 470,) provides 
that — 

"No civil suit shall be brought l5efore either of said courts against any per- 
son by any original process or proceeding in any other district than that 
whereof lie is an inhabitant, or in which he shall be found at the time of 
serving such process or commencing such proceedings," etc. 

It has been held that a corporation created by one state may con- 
sent to be sued in another, in considération of îts being permitted by 
law to exercise therein its corporate powers and privilèges. Eailroad 
Go. V. Harris, 12 Wall. 65; Ex Parte SchoUenberger, 96 U. S. 369; 
Knott V. Ins. Go. 2 Woods, 479. But the législature of Nebraska, 
instead of providing that foreign railroad corporations may extend 
their roads into that state, upon condition that they will consent to 
be sued there, has seen fit to provide that such corporations shall, by 
extending their lines of railroad into the state, and by filing copies of 
their articles of incorporation with the secretary of state, become 
domestic corporations, with ail the powers and franchises of other 
state corporations. Such corporations, therefore, being citizens of 
the state of Nebraska — corporations of the state — can be sued by 
citizens of Nebraska only in the state courts. It may be that plain- 
tiff has a cause of action against the lowa corporation, but it is not 
one that can be prosecuted in this court upon process served upon an 
agent engaged in the opération of the extended line of railroad within 
the state of Nebraska, and not shown to be an agent of the lowa 
corporation. It is not pretended that there are two lines of railroad 
in Nebraska, one of which is operated by the lowa corporation and 
the other by the Nebraska corporation; but, on the contrary, it is 
conceded that the railroad in Nebraska is simply an extension of the 
lowa road, and upon the admitted facts, without more, we must con- 
clude that the person upon whom service was made was employed in 
the opération of the line in Nebraska, and as the agent of the Nebraska 
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corporation. The retum of the marshal is not conclusive upon the 
défendant, and he may disprove it on the hearing of a plea to the 
jurisdiction. Van Renssetaer v. Ckadwick, 1 How. Pr. 297; Litchfield 
V. Btmvell, 5 How. Pr. 341 ; Wallis v. Lott, 15 How. Pr. 667. 

If the plaintiff thinks that he can, by fnrther proof, êstablish the fact 
that the person upon whom the service was made was the managing 
agent of the lowa corporation, we will withhold final judgment until 
a further hearing can be had; but, if he resta the case upon the proof 
as it now stands, the plea to the jurisdiction will be sustained. 

There is a motion to dismiss the plea to the jurisdiction, upon the 
ground that it bas been waived by the filing of an answer. It appears 
that some time since the case, upon the plea to the jurisdiction, was 
argued before Judge Dillon, and taken under advisement by him. 
Pending its considération, the défendant left an answer with the 
clerk, indorsed, "To be filed subject to the plea to the jurisdiction." I 
think it is within the discrétion of the court to hold that the answer 
has not been filed, within the meaning of the rule invoked by plain- 
tiff's counsel, and th'at défendant has not waived the plea to the 
jurisdiction. 

The motion to dismiss the plea is overruled. 

DuNDY, D. J., concurs. 



At the May term, 1881, the cause came on for further hearing, 
upon the plea to the jurisdiction ; and, upon further proof adduced in 
relation thereto, a further opinion was delivered, as follows : 

McCbaey, C. J. The évidence adduced upon the trial of the issue, 
upon the plea in abatement, does not show that service in this case 
was made upon an agent of the lowa corporation. It is true that the 
whole line is under one management; that the principal offices are 
in lowa, and that the station agent upon whom service was made 
makes his reports to the gênerai office at Cedar Rapids, lowa. The 
line through both states is operated by one management, one set of 
officers, one board of directors, one set of stockholders. This the 
législature of Nebraska is presumed to hâve known when it enacted 
the statute declaring that if an lowa railroad oompany extends its 
line into this state, and files its articles of incorporation, it "shall be 
a légal corporation of the state." Act of February 14, 1873, (Gen. 
St. 206.) The plain effect of this statute is to constitute the Sioux 
City & Pacific Eailroad Company, at least for jurisdictional purposes, 



BODTHEBN EXPSESS CO. V. MEMC'HIB, BTC, B. 00. 1^9 

a Nebraska corporation, in respect to ail its transactions within this 
state ; and the agents of the company, conduoting its business in 
Nebraska, are the agents of the Nebraska corporation, otherwise the 
statute could hâve no effect whatever. If the officers and agents of 
this corporation, engaged in the transaction of its business in Ne- 
braska, are to be regarded as the ofScers and agents of the lowa cor- 
poration, it foUows that the statute has made it a Nebraska corpora- 
tion in name only, and not in fact or in law. The same natural 
persons may constitute two or more distinct corporations. A corpo- 
ration in Nebraska must exist by virtue of the law of this state, and 
if that law constitutes the défendant a Nebraska corporation, it mat- 
ters not that the law of lowa also constitutes it a corporation of that 
Btate. It is the right of each state, in which a corporation transacts 
business, to require it to become a corporation under and by Tirtue 
of its own laws. This right having been exercised by the state of 
Nebraska, in a statute plainly applicable to thç défendant, we must 
hol]4 it a domestic corporation, and not a foreign corporation, subject 
to the jurisdiction of this court. 

Judgment for défendant upon the plea in abatement. 



BOTJTHBBN EXPBESS Co. V. MeMPHIS, EtC, R. Co. 
{Circuit Court, E. D. Arkansaa. July, 1881.) 

BAUJtOAss — RiGHTS op ErPKBss Companieb— Injunction. 

A temporary injuaction granted, to enjoin a railroad company from chsrg- 
ing a certain express company higher rates than were chargea to othto' apeci- 
fled companies by the same railroad. 

The complainant, an express company, has been for many years 
engaged in carrying on an express business OYer the respondent's 
railroad. No written contract was ever entered into between the 
parties; but the business was carried on without objection, and upon 
terms mutually satisfactory, until some time in the year 1880, when 
the railroad company asserted its own right to transact ail the express 
business upon its line, and attempted to eject the complainant there- 
from. Upon the application of complainant, and upon the allégations 
oontained in his original bill, a temporary injunction was, on the 
twenty-first of June, 1880, granted by the district judge, restraining 
the respondent from interferiug with the complainant, etc., and from 
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prerenting the complainant from carrying on the express business 
over said road, and from enjoying the same facilities in the conduct 
of such business permitted to any other express company, or exercised 
by the respondent itself, on payment by complainant of reasonable 
compensation therefor. 

On the twelfth of May, 1881, the complainant filed a supplemental 
bill, by which it is alleged that respondent has engaged in the express 
business over the said Une of railroad, and established express offices, 
agents, wagons, horses, etc. ; that the complainant has also continued 
in such business, It is further averred that since the granting of the 
injunction herein the respondent has "continuously resorted to unlaw- 
ful, unjust, arbitrary, and unreasonable expédients to circumvent the 
force and effect of the orders and decreesof this court on his original 
bill, as aforesaid, and by imposition upon the plaintiff of unlawful, 
unreasonable, unjust, and discriminating terms, conditions, and restric- 
tions not imposed upon itself, engaged in the express business, to 
destroy the plaintiff 's business and compétition on the défendant road, 
and to accomplish indirectly that exclusion forbidden by the orders 
of this court in this cause," 

The supplemental bill sets forth in détail the terms and restric- 
tions imposed upon the complainant, the principal of which is that 
the complainant is charged unjust and extortionate rates for the 
transportation of express matter. The prayer of the supplemental 
bill is that the injunction granted under the original bill may be 
modified so as to restrain the respondent from charging complainant 
upon its bags, safes, packing trunks, chests, and boxes a higher rate 
than upon other freights of like weight and bulk, and from charging 
complainant upon other freights a higher rate than it charges for 
similar express matter received from or delivered to the custody of 
the Iron Mountain, etc., Eailroad Company Express, or the Pacific 
Express Company, Also from discriminating against the complain- 
ant in favor of itself, or any other express company or person, in 
the matter of rates, etc. 

Upon the présentation of the supplemental bill, the respondent 
moved to dissolve the injunction allowed upon the original bill, and 
the complainant moved for a modification of the injunction as prayed 
in the supplemental bill, and both motions were, by consent, set down 
for hearing before the circuit judge at St. Louis, on Saturday, the 
fourth day of June, 1881, and were then fully argued by counsel 
before him. 
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F. E. Whitejîeld and G Lover é Shepley, for complainant. 

B. C. Brown é J. 0, Broadhead, for respondent. 

McCeary, C. J., delivered the opinion of the court : 

1. I will consider first the motion to dissolve the injunctidn. Thia 
is urged upon two grounds, to-wit : (1) That the railroad company 
is, by its charter, possessed of the exclusive privilège of conducting the 
express business over and upon its own road ; and (2) that even if thia 
were not so, the express company bas no right to carry on its business 
upon said road without the consent of the railroad company. Does the 
charter of the respondent railroad company confer upon it the exclusive 
right to carry on the express business upon its own road ? The answer 
to this question dépends upon the construction of the sixth section of 
said charter, which provides as foUows : ' 

"The said company shall hâve the exclusive right of transportation or 
conveyance of persons, goods, merchandise, or produce over said railroad by 
them to be construeted." ' 

This language must be construed in the light of the history of the 
construction of railroads in this country. When first introduced they 
were regarded only as improved highways, subject to be used by the 
gênerai public . It was thôught that any person ought to hâve the right 
to place his vehicle upon the track of a railroad, and to transport 
his own freight upon it, paying toll for the use of the track, and it 
was considered necessary, in order to limit the use of the road and 
to give a particular person or company the exclusive right to operate 
it, that such exclusive right shôuld be expressly reserved by law. 
It was for this purpose that clauses substantially like the one above 
quoted were inserted in very miaîiy of the earlier, and not a few of 
the later, railroad charters. Expérience very soon demonstrated 
that it was not practicable to apply to the System of railways ail the 
principles that obtained in defining and regulating the rights of the 
public with respect to the common highway. Certain innovations 
were necessary; certain exclusive privilèges were inévitable in order 
to seeure safety and celerity in the transportation of persons and 
property by the use of cars and steam-engines. One of the first of 
thèse to be generally recognized was the necessity that the opération 
of every railroad should be under the oontrol of a single head. It 
Was seen that the safety, not only of property, but of life as well, 
depended upon vesting in the owner of the track, or the company 
operating the road, the exclusive right to say what vehicles should be 
placed upon the track, or, in other words, the exclusive right of trans- 
v.8,no.ll— 51 
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portation ajid conveyance of persohs and property over their tracks. 
An examination of therailroad charters adopted by the varions législa- 
tures of the Union will show that tjïis ptovision has been inserted in 
nearly aEof them in one form or another. It was never intended 
to apply to or deterrûine such «, question as that now under consid- 
ération. It gives tbe^railroad oompany the exclusive right to place 
cars on the tràck, and operatethem for the transportâtion of persons, 
goods,v?ares, and merchandise. M gives no other or greater exclusive 
right. ^It foUows tbat the questioh whether the railroad company 
bas the exclusive right ta carryon the. expresS' business upon its line, 
and the; right to ejeet the eomplainant, must be determined inde^ 
penidéntly of this provision. This brings us to the question whether 
the express company may, as a màtterof right, catry on ita business 
upon the respondent's road. Substantialiy, this question bas recently 
bèen considered by several of thé courts of the United States, and it 
bas been uniformly held that it is the duty of the Courts to maintain 
Buch right by granting a preliminary injunction,-at least, until there 
can be. a final hearing u^on -the merits. Such bas bèen the ruling 
of Mr. Justice Harlaoïj on the circuit; of Jadge Baxter, of the sîxth 
«irouit; and of District Judges' Key,^ Greshaba, Treat, Hallett, and 
Galdwell. I am of the opinion thsse décisions are sound in princi- 
ple, as well as of great weight as authority. They wHl be followed, 
unless the suprême court shall otherwise-decide. The guiding princi- 
ples running through them ail, and which should govern in determin- 
ing the respective rights of the partiesj are thèse : 

(1) A railroad company is a gwofi pyibjiic corporation, and bound by the law 
iregulating the powera and duties of cçmmon Carriers of persons and property. 

(2) It is the duty of such a company, as a public servant, to receive and 
carry goods for ail persons alike, witbbut'injtirious discrimination as to rates 
of terms. '' 

{3) The business of expressage has grown into a public necessity. It is the 
means whereby articles of great value may be carried over long distances with 
certainty, safety, and celerity, heing placed in the hands of a spécial messen- 
gér, who is to hâve the charge arid care of them en route. The railroad com- 
panies must, in conlmon with the public, recoghï^e the necessity for this mode 
of transportâtion, and must carry express packages, and the messenger in 
charge of them, for ail express companies that apply, On the same terms, unless 
excused by the fact that so many appiy tliat is impossible to accommodate ail 
—a state of tliings not likely to occur. If it be said that tbis is giving to 
the express companies privilèges not aiïorded to other shippers, the answer 
is that the nature of the express business makes spécial facilities for its 
transaction necessary, and the case is, thereforé. properly exceptional. 

(4) It is not necessary now to détermine whether the respondent railroad 
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Company may, unclej: its charter, engage in the express business, and under-: 
take to carry and deliver express packages beyond its Une. It is enough for 
the présent to say that if it possesses the right to engage in this business at 
ail, it mustdo so upon terms of perfèet equality with ail other express com- 
panies, and the court will see that it'does not take to itself any privilèges in 
thisregard that it does notextendto. the complainant. ;,■'.,■ 

. The motion to disolve the injuncition is overruled. ' , '7 
'2. What has been said virtually disposes of thë questions raisèd by 
the supplemental bill. The raillroad company is boùud to carry for 
the express company for a reasonable compensation, and mtist not 
discriminate against it. A court of chàncery has power to decree a 
compliance with this wholesome régulation. This court cannbt for a 
moment sanction the proposition that the railrbàd comlpany iiiky, by 
extortion or unjust discrimination, exclude the express company frôm 
the right to conduct its business upon their raibroad. I am not pre- 
pared now to fix the maximum rates to be charged for the transpor- 
tation of express matter, but I bave no doubt of the power of the court, 
aftér investigation, to do so. An order for this purpose should bot, as 
a rule, be made untU after à référence to a master, and a report by him 
after hearing. For the présent, the injunction hereinbefore allowéd 
will be modified so as to enjoin and restrain the respondent from 
charging the complainant for the transportation of express matter, 
ineluding closed packages, more than a fair and reasonable rate ; such 
charges in no case to exceed the rate charged upon similar express mat- 
ter to itself, or to any other express company, or for similar express 
matter reeeived from, or deliterèd to, the Iron Mountain, etc., Eail- 
road Company Express, or the Paciiic Express Company. 
Ordered accordingly. 



Davis and others v. Stbwabt, Assignée. 

{Circuit Court, D, lowa. September, 1881.) 

1. Featidulent Purchases — Assignées. 

Where a vendee is insolvent at the time a purcliase is made, and does not 
expect to be able to pay for the gooda purchased, the vehdor is entitled to pos- 
Bession as against sucli a vendee's voluntary assigaee. 

An action of replevin is brought to recover the possession of gooiîs 
alleged to bave been fraudulently purchased by Harter & Claus, 
defendant's assignors. The plaintiflfs rescind the sale, and follow the 
goods, stating in their pétition "that when Harter & Claus purchased 
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the bill of goods they were insolvent, and did not expect to pay for 
the same." The case was tried with a jury, and a verdict rendered 
for the plaintiffs. Motion is made for a new trial. 

Barcroft, Gatch é McCaughan, for plaintiffs. 

Parsons é Runnells, for défendant. 

Nelson, D. J. The rule stated by Hilliard on Sales meets with my 
approval, tq-wit : "Where the purchaser is insolvent, and has no 
réasonable expectations or intention of paying for the goods, he 
gains no title against the vendor." It is not necessary to allège or 
show falseï pretence or other direct artifice. When no questions are 
asked, no false pretences, no artifice resorted to, silence is not fraud ; 
but concealment of insolvency, with no réasonable expectation of 
paying, renders a sale fraudaient. See Thompson v. Base, 16 
Conn. 71, 81 ; Johnson v. Monell, 2 Keyes, 665; Powell v. Bradlee, 9 
Gill. & J. 220, 248, 278; Talcott v. Henderson, 31 Ohio St. 162, 52, 
note, and p. 301, 

Donaldspn v. Farewell, 93 U. S. 631, is not in confliot with the view 
expressed in this case., The fact?. iï^eiçe fuUy sustained the opinion 
annpunced by this court. The point made, that the défendant was an 
offtcer of the state court, and the circuit court of the United States 
has np jurisdiction, is nottenable. 

The assignment waa the voluntary act of Harter & Clau8>,r;and 
the défendant was their appointée. The property is in, the defend- 
ant's custody as trustée for the creditors, and tb^ statutory . pro- 
visions relative to the exercise pf ,the trust are such as a court of 
chanoery would apply. 

The évidence was sufficient to justify the verdict, which the court 
was authorized to put in proper form. 

Motion denied, and it is ao ordered. Judgment will be entered by 
the clerk, but without costs. 
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The United States v. Snydee and another, 

(Gircuii Court, D. Minnesota. September, 1881.) 

1. Criminal Law— Falsb Retdbnb bt Postmasteks — Accessoriks— Act op 

. Jdmb 30, 1879. 

One who aids and abets a postmaster in committing the ofiEence protided 
against by the provisions ot the aet of June 17, 1878, which déclares that a 
I)ostmaster malcing a false return shall be deemed guilty of a misdemeanor, 
etc., is guilty of tlie same oiïence, and liable to the same punishment, as hia 
principal. 

Wm. W. BiUson, U. S. Atty., for the United States. 

C. D. O'Brien, for défendant Bertram, 

Nelson, D. J, The prisoners, Snyder and Bertram, were arrested on 
complaint, charging — 

"That Snyder and Bertram, the said Snyder being postmaster, did unlaw- 
fully and knowîngly make to the auditor of the United States, for the post- 
oflace, in said Snyder's name, a false return, * * * for the purpose of 
fraudulently increasing his compensation as such postmaster, under the pro- 
visions of the act of June 30, 1879," 

The act referred to déclares "that the postmaster making a false 
return shall bô deemed guilty of a misdemeanor, and on conviction, 
punished," etc. 

An application is made for the dispharge of Bertram, ■who,, it is 
admitted, is not a postmaster. He was arrested as an aider of the 
postmaster in the commission of the offence. 

The defendant's counsel insist that no person but the postmaster 
can commit the act made orirainarby the statute, and be puùished 
under it. The gênerai doctrine that in misdemeanors ail conneçted 
with the offence are principals, iscpnceded; but it is urged that the 
polioy of congress in respect to the postal System, as shown by the 
numerous laws creating offences, would limit this one and the punish- 
ment affixed in this statute to the postmaster. I cannot assent to 
this view of the law. The act of the postmaster being declared a 
misdemeanor, it was evidently the intention of congress to make it 
80 for ail purposes. 

An employé of the postmaster, or a person not conneçted with the 
office, has no right to procure or aid in the commission of this offence, 
and it is not reasonable to suppose congress intended to change the 
gênerai principle of the law. If it had been enacted that the post- 
master who made a false return should be guilty of a felony, the new 
felony created by the statute has ail the incidents it would hâve at 
common law, and an accessory before the fact could be punished, 
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though the aet be silent as to aecessories. Why not tlie procurer and 
aider hère ? The argument that the abettor and aider should escape 
the punishraent affixed on the statute which déclares the act a mis- 
demeanor, does not commend itself to my judgment. See authoritiea 
cited in 4 Dill. 410 ; also, Eass. Crimes. 
The prisoner is remanded. Bail âxed. 



American Saw Co. v. Emeesoh. 

(Circuit Court, W. D. Pennsylvania. December 21, 1880. J 

1. Lbttees Patent— Infbingement—IHeasuiîe of Damages. 

The measure of damages for the unauthorized sale of a patented article is 
the dilïerence betweeH the cost priée to the patentée and the market priée when 
the sales were made. 

In Equity. Exceptions to master's report. 

The suit was for infringement of patent No. 66,692, granted to défendant 
on July 16, 1867, for improvement in saws, and assigned to complainant. 
The improvement consisted merely in providing the saw with a séries of holes, 
corresponding with the wear oï the teeth, to facilitate dressing or filing the 
saw. Défendant contended that complainant was entitled to only so much of 
the profit as was due to the présence in a saw of the holes, over an ordinary 
saw without them. Complainant contended and the master held that there 
was or should be only one perforated saw, and that the complainant was enti- 
tled, as damages, for ail saws sold by défendant, to the différence between 
complainant's cost and selling price of an equal number of saws. 

The master cited Rubber Co. v. Goodyear, 9 Wall. 788; Oawood Patent, 94 
TJ. S. 695; Pitts v. Hall, 2 Blatchf. 229; Cotffing v. Rumsey, 8 Blatchf. 36; 
ffostetter v. VowinMe, 1 Dill. 329; ahd found that the case of Buerk v, Im- 
haeiùser, 10 O. G. 907, differed from this, because in that case it appeared that 
there were other watches in the market. 

Knox dt Reed and G. A. Van Dorn, for complainant. 

Bqkewell é Kerr, for défendant. 

MoKennan, C. J. The rule for the ascertainment of the damages, 
adopted by the master, is fairly deducible from the cases discussed 
in his report, and, it may be said, from others of corresponding ténor 
which might be cited. It is appropriate to this case, if it is not the 
only practicable one. The difficulty is in the administration of it. 
It is not an unreasonable inference that the profit derived by the 
complainants from the sale of their saw is due to the patented 
improvements embodied in it. Hence it was proper to take the dif- 
férence between the cost of its manufacture and the price at which 
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the infnngmg saw was sold, as the measure of thq oordplainânt's 
damages or loss. Upon this basis the master has assessedthe dam- 
ages. He has taken the whole nûmber of infringing saws made and 
sold by the défendant, and in view of the looalities where thetsales 
were made, the readiness and facilitiea of the complainant for sup- 
plying the market in those localities, and the strong probàbility^lthere- 
fore, that it would hâve supplied it, if it had not been occupied by 
the défendant, has allôwed the diflPerence between the cost and market 
priées as the aggregate amoijnt of the complainant's damages. We 
cannot say that this is unwarranted by the proofsv ' . ..; - 

The exceptions are therefore overruled, the master's report is con- 
firmed, and a decree will be entered for the damages reported, with 

COBtS. 



Caknrick and andther v. McKesson and another. 

(Circuit Court, ^. D, Nevi York. July 7, 1881.),. 

h Lbttbbs Patent — Dbfencbof Prior Patents and PtrBiiieATipNB^PtEADiNfl 
Di Equitt tîndbb Rev. St. j 4920, Subd. 3. 

The def ences of a priôr patent or previous description in a ptinted publication, 
specifled in subdivision 3' of section 4Ô20 of the Revised Statutes, must, in a suit 
in eçiuity, he set up in an answer and not in a technical plea. 

J. A. Whitney, for plaintiffs. 

F. H. Betts, for défendants. 

Blatchford, C. J. The purport and objeet of the plea in this case 
seem to be to put in évidence certain specified patents and publica- 
tions which the plea allèges existed prior to the original patent sued 
on, and describe and show inventions and subject-matters embraced 
and contained in the reissue. Thèse patents and publications are 
set up in the plea as showing that the reissue is not for the same 
invention as the original patent, "but embraces and contains" what 
is found in such prior patents and publications. It does not foljow 
that because what is found in the reissue is found in patents and 
publications which existed before the date of the original patent, the 
reissue is not for the same invention as the original, because, equally 
well, what is found in such patents and publications may be found in 
the original ; and it is not alleged in the plea that what is bo found in 
such prior patents and publications is not found in the oriiginal. It 
ia true that the plea says that the reisaue contains matter not known 
to, or invented by, the patentées at the date of the original, and mat- 
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ter shown in the prior patents junà publications, but it does not aver 
that the matter thus referred to is one and the same matter. So, 
really, the plea aims to set up the defence specified in subdivision 3, 
of section 4920, of the Kevised Statutes, namely : that the invention 
was patented or described in a printed publication prior to its sup- 
posed invention by the patentées. The clear purport of section 4920 
is that such a defence must, in a suit in equity, be set up in an 
answer, and not by a technical plea. The plea is overruled, with 
costs to be taxed, but the défendant may answer the bUl in 30 days 
on payment of such costs. 



Cbandall and others v. Eichardson and others. 
{Circuit Court, S. D. New Y<yrk. February 23, 1881.) 

1. Reissub No. 4,223— Children's Carkiagbs— Novelty— Validitï-. 

Reisaued letters patent No. 4,223,. granted January 3, 1871, td "William E. 
Crandall, for childreu's carriages, held void for want ofnovdiy as to first, and 
anticipated as to second, third, and fifth claims. 

2. SAMK— SaMB— AUTICIPATIOK. 

Uomplairiant's riding device, consisting of two profile frames representing 
horses, mounted on rockers, connected together with a seat, so as to allow the feet 
of ihe rider to extend downwardly between the frames, with a hlnged toy-box in 
front of the seat, serving to hold the child in place and as a réceptacle for its 
playthings, held, anticipated by the Brown devices — one consisting of side frames 
representing a horse, terminating in rockers below and connected together with 
a seat and foot-board, allowiug the feet of the rider to extend downwardly 
between the frames, joined in front and rear by two vertical boards, one having 
extejding from the front a protile liorse-head, and from the rear a profile of 
a fiying horse-tail ; the other consisting of two solid frames representing an 
eagle or swan, continuons to and terminating in rockers below, with a seat 
Connecting the frames together and a toy-box in front to keep the child from 
fallitg ont. 

3 Same— Same— MoDiFiBD Form. 

Whether the frames are the profiles or outlinea of horses or are solid, or 
whether they are in the form of horses, eagles, swans, or of any other bird or 
animal, is a matter purely of taste or design, and, so far as any mêchanical 
efEect or resuit is concerned, is of no importance. 

4. Defence or Priob Use- Doubtful Evidence— Success of Lateb Devicb 

NOT CONCLDSIVB. 

In a defence of prior use it is often a controlling circumstance, where there 
is doubt in the proof , that, considering the success of the later device, if it had 
been made previously it would hâve attracted tlie attention of the trade and 
immediately hâve gone into use ; but it often happens that from varions fortu- 
itous circumstances a complète invention, in a branch of business where much 
dépends on energy and facilities and capital, fails to attract that attention 
which, under différent and better auspices, it reçoives when independently pro- 
duced at a later day. 
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^P. Van Antwerp, for plaintiffs. 

B. Wadleigh and Frederick P. Fish, for défendants. 

BiiATCHFOKD, C. J. This suit is brought on reissued letters patent 
No. 4,223, gxanted to William E. Crandall, January 3, 1871, for an 
"improvement in children's carriages;" the original patent, No. 100.- 
121, having been granted to him, as inventer, Pebruary 22> 1870, 
and reissued to him. No. 3,972, May 17, 1870. The spécification- bf 
No. 4,223, including what is outside of brackets and what is inside 
of brackets, and omitting what is in italics, reads as foUows: . 

"Figure 1 is a side view of the deyice, illustrating my invention. Figure 
2 is a central vertical longitudinal section Uiereof. Figure 3 is a top or plan 
view. Similar letters of référence indicate corresponding parts in the sev,era). 
figures. My invention consista in constructing the body of a ehild's carriàgé 
of two trames [representing horses in profile, each mounted oh a rocker ','Mnd^ 
which are connected together [by] soasto form a seat [and a fbot-board] 6e- 
ttœen them. It also [of] consiste fn a toy-box [arrangea between the profile] 
whieh is conneeted to the frames, and serves to keep the rider in the seat, but 
it may be readily moved over in order to release him wfien desiredj [And 
furthermore, it consists of a combination of parts, as will hereinafter more 
fuUy be set forth.] The body may be mounted on wheels or rockers, and thus 
form a carriage or rocking-horse at the pleasure of the child. In the draw- 
ings, A A [are] may represent two frames [representing] which, in the prés- 
ent case, are made in the form of horses, whieh are arranged parallel to each 
other, with their feet resting on a base, B, which, if desired, may be in the 
form of rockers of an ordinary rocking-horse. ïhe [profile] frames are con- 
nected together by cross-pieces, [forming a seat,] C, which, with the fwmer, 
constitute a guarded seat, so that a child can easîly ride without danger of 
being thrown orfaMing out. In order to render his position still more secure, 
thereisconnectedtoihe frames in front of the seat a [A] box, D, [is hinged 
in front of the seat, serving to hold the child in place, and forming] which, 
in one position, hold the child in the seat, and likewise forms a réceptacle for 
his playthings, and [which can be turned over to let the child out] in the 
other position àllotos the child to remove himself, or be removed,from the seat. 
The base, B, and [the] frames respectively may be connected together by aux- 
iliary cross-rods, bars, or braces, or otherwise, for strengthening purposes, 
and the child may rest his feet on a foot-board, E, which is secured to the 
base, B. To the base, B, there is connected, in any suitable manner, a séries 
of wheels, F, whose bearings should be so constructed that the wheels may be 
swung or raised up or down, whereby the whole weight may rest either on 
the wheels or on the [rockers or] bed. When it is desired to employ thé 
device as a carriage, the wheels are swung or moved downwards, and by 
means of suitable pins. G, or other retaining déviées, the [rockers are] bed is 
cleared from the floor, and the carriage can then be [usedj drawn forward a» 
an ordinary ehild's carriage. AVhen the wheels are raised or removed, thën 
the bed should consist of rockers, so that the child can rock [itaéif]' Mmself 
after the manner of a rocking-horse. Should the arms or shaftsbf tb^ wtlWla 
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be immovable flxtures, the bed, E, may consist of a flat board or strip, and not 
be in the form of rockers. It will i>e perceived that .the construotion of the 
hody, A C, not only produces a œnvenient and safe [The frames, A A, repre- 
seating horses in profile and then Connecting] seat [form an attractive and 
simusing riding mechanism, and présent] for the cMîd, but that the appear- 
ance is presented of twô [animais] horses Which the child can [imaginarily] 
drive simultaneously, without straddling eitAer, and thus [without danger of] 
beprotectedfrom falling [out] ojf. Suitable harness may be placed on the 
horses, and the bridle extend within convenient reach of the child. It is 
noticeabîe that the child can neither fall forward, backward, or sideward, and 
I thusproduoe an attractive, amusfng, and safe riding médium." 

Eeading, in the foregoing, what is outside of brackets and what is 
in italics, and omitting what ià inside of brackets, we hâve the 
text of the original spécification. The claims of No. 4,223, seven in 
namber, are as foUowB : 

" (1) A riding device, consisting of the profile frames, A A, connected to- 
gether by a seat, se as to allow thefeet of the rider, to extend downwwdly 
between the said frames, substantially as described, (2) Two profile frames 
terminatiiig in rockers below, and connected togetber by a seat and a, foot- 
board. (3) The combination of a box, D, profite: frames, A A, and a suitable 
seat, C, substantially as described. (4) The profile frames, A A, s©»t, 0, box, 
D, bed, B, rockers and wheels combined, and operating, in relation to each 
other, substantially as described. (5) A hinged toy-box arranged between two 
profile frames, substantially as described. (6) The. wheels, F* arranged upon 
the rockers in front aiid rear, in eombination withithe two profile friiipes con- 
nected together by a seat, substantially as described, , (7) A riding device, 
produced substantially as described, that is to say, that it can be ccaverted 
ihto a carriage or rocking-horse, through the médium of rockers and wheels, 
the latter adapted to be raised or lowered, substantially as described." 

The claims of the original patent were fotr in number, as foUows : 
" (1) The f rame. A, connected together by a seat, C, f orming the body of a rid- 
ing device, and allowing the feet to project through it, when combined and 
operating substantially as described. (2) The box, D, connected to the frames, 
A, in eombination with the seat, ,C, substantially as and for thé purpose 
described. ' (3) The wheels, F, or rockers, B, in eombination with body and seat, 
A C, substantially as and for the purppse described. (4) The frames. A, seat, 
C, box, D, bed, B, and wheels, G, combined and operating together, substantially 
as described." 

The claims of No. 4,223, which are alleged to hâve been infringed 
by the défendants, are claims 1, 2, 3, and 5. The "profile frames" 
are an élément in eaoh one of those four claims. Thèse profile 
claims are shown, by the text of the spécification, to be frames show- 
ing the profiles of horses an^not profiles of anything else. The 
drawings of the original patent and of No. 4,223, which are the same, 
show. pr.Qfllee.pf horses. Under ^he original patent the claims were. 
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probably, not limited to the profiles of horses; but extended to any 
frames which answered the mechanical description of the frames de- 
scribed, without référence to the profiles of the frames. But the 
claims of No. 4,223 are more limited in respect to the frames, and 
requira the frames to exhibit the profiles of horses, besides answering 
the mecbanical descriptions of the frames described. The admission 
in the record, in connection with the testimony of Smith, who is sbown 
by the record to hâve been first duly s worn, and what is alleged in the 
bill and not denied in the answer, shows sufficiently that the défend- 
ants, before the bill was swom to orfiled,made, used, and sold ohildren's 
carnages containing the improvements covered by claims 1, 2, 3, and 
5, of No. 4,223. The bill avers that fact. The answer does not dis- 
tinctly deny it, but only dénies that the défendants havedone so to the 
injniy of the plaintiffs, or in violation of their rights. The defenoe is 
want of novelty. In gênerai terms, claim 1 is for profile frames and 
seat; olaim 3, for profile frames, aeat, and toy-box ; claim 5, for pro- 
file frames and toy-box; claim 2, for profile frames, seat, foot-board, 
and rockers. 

1. It is contended that Anden made, in 1861, a stracture like Ex- 
hibit No. 3, containing the profile frames, seat, foot-board, and rock- 
ers, and which anticipated claims 1 and 2. No original structure 
then made is nôw produced. No. 3, now produced, was made in 1877, 
as an illustration, by John H. Brown, from a drawing receivèd by him 
from the défendants' book-keeper, and at their réquest. This No. 3 
is almost precisely like the plaintiffs' structure, minus the toy-box 
and the wheels. It was reproduced àfter fuU acquaintance with the 
plaintiff 's structure. It was not made by Anden. After it was made 
it was produced on Anden's examination, and was then shown to him 
before he was asked to describe what he had made iia 1861. Anden 
says that he made a number of thèse structures in the winter of 1861, 
while he was working for a Mr. Christian, in New York. Soon after 
that he ceased to work for Christian. Hesays he afterwards made 
some of the structures and had them on sale at a place of his in Mad- 
ison Street, and sold a few, but found they would not take; that after 
that he went back to Christian's, and, before doing so, gave away 
three or four of them and burned the rést; that he left Christian's 
again, last working for him in 1867, and was employed by Elder & 
Brown for over three years, and at the same time kept a toy store in 
Chathàffl street for over two years, of the years 1868, 1869, and 1870. 
and sold some of thèse structurés at that place; that he has not seen 
a-iy of them since he left Chatham streot, în 1871 or.l872, and hiia 
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made none since; that those he had left, from four to six, he gave to 
his landlord for rent, and that they were slow-selling things. Being 
asked the namea of any persons in his employ when he made the 
articles in Madison street, he gives the names of Charles Guessnar 
and Eichard Harding. Harding was called by the plaintiffs. He was 
a cartman, and knew Anden in Madison street as a painter, but did no 
work for him save carting a load of f urniture. Anden states.as a means 
of fixing the date when he first made thèse structures, that he was at 
the same time painting what was called the Boston rocker, belonging to 
Palmer Brothers, and that he hàs a mémorandum showing the receipt 
and delivery of Boston rockers, dated between December 7 and 10, 
1861. He gives no description of what he calls the Boston rocker, 
nor does he state anything to show what it was, exèept when asked if 
it had a "toy-box." ' Hesays it had "tb secure the haaid in the single- . 
headed jfocker." ïhis is; ail very confused, Tbë défendants claim 
that therè isother évidence to show what this Boston rocker was, and 
that it wâs made about 1861, and to no great estent afterwards. 
Kich testifies that he sold at Boston, from 1859 to 1861, a rocking- 
horse andoradle combined, made undér patent No. 23,003, granted 
tb Arad Woodworth, 3d, and others, Febrnary 15, 1839; but he 
says that it wasnot, to his knowledge, called the "Boston rocker." 
Goodrich testifies to thé' same roeker as. Eich, as sold in Boston in 
1860, and says that it was known in the ttadegenerally by the name 
of the "Bbston rocker;" that the last he sold was in 1869, and that 
they were not made. af ter that to his own knowledge. Tibbals testi- 
fifid that an, article called the "Boston rocker" appeared in New York 
about 1862; that the nearest thing to it is Exhibit 4, which is a 
rocker with a seat in a box, and a horse's head in the middle in 
frdnt; that hé has not seen one since 1869, and that it had a short 
ruù of about two years. The Woodworth rocker is one with a seat 
in a box, and a horse's head in the middle in front. On the whole, 
it must be accepted that the Boston rocker referred to by Anden was 
the Woodworth rocker. 

John H. Brown, of the fiim of Elder & Brown, for whom Anden 
worked as above stated, testifies that Anden was their foreman 
painter for several years, including 1868; that he sold to Anden 
toys, and hobby-horses, and rocking devices in November, 1868, to 
be sold in his trade, he being engaged in business in Chatham street, 
and Bethune, and Washington; that Anden, during the time he 
worked for him, told him about his manufacturing hobby-horses, 
"Ghoo-flys and Dexters;" that Anden called such hobby-horses and 
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rocking deYi(Ses "a new line of toy he had intrbducedj" thiatbetWeen 
November, 1868, and Christmas, 1868, he saw, in Anden's paint- , 
room, parts of a profile horse, not complète, and that whatiie so saw 
was "the sides, substantially the same as Exhibit 3." Brown also 
says that he assisted Anden to go into business, by letting him bave 
$148 worth of goods, and took the responsibility on his own sboulders. 
Anden was examined as a witnéss for the défendants on September 
22, 1877, and gave the testimony before recited. On the same day 
Brown was examined as a witness for the défendants. On his direct 
examination, at that time, he was not asked anything as to Anden, 
although Anden had just testified as to his being with Elder & Brown 
for over three years, and as tohis selling his structures at his toy 
store in Chatham street at thé same time that he wâs woïking for 
Elder & Brown. On his cross-eiamination, on September 22, 1877, 
Brown was asked: . - ' 

"Cross-Q. 58. Do you know Johi Anden, the previons witnèfis, and hpw 
long hâve you known him? A. I know him; I can go back as fà* as 186S, 
when I sold him goods. Cross-Q. 59i What was he engagedlin tien? A. 
Foreman painterfor Elder& Brown, my flrm atthat time. Cross-Q. 60? Did 
you ever see any rocking;horBes made. by him; and, if so, when flrstî,,, A. I 
didnot." ' , 

This last question and an&we», standing alone, would be uoder- 
stood as méaning that the witriess had never seen any roeking-horse 
whieh Anden had previously made, and not that he had' never Beén 
Anden go through the process of making a rooking-horse. The 
.above was ail that Brown was thon asked by either side about Anden. 
Brown's testimony stood thus for more than two years, and until 
October 2, 1879, when he was called as a witness for the plaintiffs, 
and gave, partly on direct examination and partly on cross-examina- 
tion, the other testimony before recited as given by him. The 
défendants urge that Brown, having a pecuniary interest in Anden's 
venture, had every reason to examine and notice his stock. 

Eoad, a driver, says he knew Anden while Anden had a store in 
Chatham square, and went into his store with and for goods gefaer- 
ally about twice a week, — first in 1869, in the fall, and last about 
1870, in the spring, — and never saw thôre a rocking device, with pro- 
file frames, resembling the plaintiff's structure. His testimony 
amounts to very little. The time he speaks of is more than a year 
later than the time spoken of by Brown, and he does not seem to 
bave had any opportunity or occasion to see ail that Anden had, or 
to visi.t ail the rooms in his shop. 
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Andèii is attemptèd to be contradicted on a coUaterar tnatter, with 
a viewof showing that he is not a truthful -witness. In giving hia 
testimony in September, 1877, be says that wh en he went to work 
for Christian the second time "varions articles, profile aides, repre- 
senting horses, birds, etc., came continually to the shop to be repaired 
and painted from stores Mr. Christian dealt with." He does not 
Btate where the shop was to whicb he refers. McGill, who was with 
Christian as a woodi-worker and «aperintendent from 1857 to 1872, 
and who knew Anden there as a painter, says that while Anden was 
employed there, there were not, to his knowledge, "Shoo-flys, Dexters, 
or anything like Exhibit 11," brought there for repairs. Anden's iden- 
tification of the articles he refers to as "profile sides, representing 
horses, birds," etc., is very vagne and indefinite. It does not appear 
that he refers to the same things McGill does, so no contradiction is 
made ont. 

In regard to other contradiction^ of Anden by McGill, it appears 
that Christian had a factory up town and a wareroom down town ; 
that McGill worked at the factory, and that Anden worked at the 
wareroom. The plaintifl contends; and very foreibly, that from the 
history of the success of the plàîntiff 's structure any device made by 
Anden like No. 3 would at once bave attracted the attention of the 
trade and hâve gone into use.i This is dften a controlling circùm- 

-atance in a case of doubt. But it often happens that, from varions 

rfortnitons eircuœstances, a complète invention iniabranch of busi- 
ness, where much dépends on energy and facilities and capital, 
f ails to , attract that atteiition whiob, nnder différent and better 
anspices, it receives when independently produced at a later day. 
On the. jwhole, it must be h eld that Anden's structure is established 
as anticipating claims 1 and 2. , h 

: No. 3 has no toy-box. Anden aays, in speaking of his structures 

,Jike,No.:3: 

"I found it necessary to fix something in front, so thât a small eliild 
, wouldn't fall forward in front, eut of it. So I flxed them in various ways — 
.some with a little board or tray. or an angnjar box j that is, made at an angle 
to fasten in, with the rod thvough to ^wing." 

This is very vague, and does nqt-fihow the hinged toy-box ot the 
.plaintifs tobe turnediOver to let the child out. Else where, he says 
th^t the ,tpy-box was fixed between the horses' neokf so as to secure 
the child in its seat. .,He says that a fçw; on larger-sized horses were 
nailed in ;■ that others slipped in,iwhen,the child took its seat, through 
cleats; and that others he had swing, on. a rod that went through the 



horses' néck, "for amusement tothejchild, as thiat?style ôf ttay, mftde 
that way, held the most things that amused the child," This is too 
vague to show the plaintiff s' structure. It was easy to say that the 
box was arranged as in the plaintiffs' structure, if the fact wereso. 

2. The making of a structure like Exhibit No. 4, by John H. 
Brown, before the invention of Crandall, is satisfactorily ptoved. It 
bas two side f rames, terminating in rockers below, and conneeted^ 
together by a seat and a foot-board, the arrangement being such asi 
to allov? the feet of the rider to extend downwardly between th& 
frames. In the front and therear the spaCÇ: a,crosa is walled in by 
two vertical boards, one in the front and one in the rear, while in the 
plaintiffs' patent the spaoes are open. The side. frames are of onÈ( 
pièce, solid to the edges of the rockers, while in the plaintiffs' structure: 
the space aoroas under the bodjés ofthe horses is open, In the mid- 
dle, of the width of a horizontal cross-board, whioh extends rearward 
from the top of the front vettical cross.-pieçej the. profile head of a 
horse stands up vertically ;f and^ from the middle, of the width ot a 
back-board, to the seat, projects warward a priofilô of the flying tail 
of a horse. The structure eontains ail the éléments of claims 1 and 2 
in whieh there is any patentable; intention. The frames dp not rep- 
resent horses in profile, and the structure représentas the appearance 
of but one horse. There is a provision for a bridle, and a ehild cân, 
imaginarily, drive, the one horse without straddling it, and withosut 
danger of falling ont. . The child can rest its fe^t m .the foot-boaird^ 
and can rock itself after the manner of a rocking-horse. Whether 
the frames are the profiles or the outlines of horses, or are solid 
frames, is a matter purely of taste or design, and, so far as any 
mechanical effect or resuit in the combination. is coacernf>d. is of no 
importance. So, putting a horse's head on each frame, or otherwise 
making the structure présent to the eye, or to the Inind of the child, 
the appearance of two horses instead of one, is no mechanical inven? 
tion, the othér parts of the combination being the same, aûy more 
than it would be tp add the appearance of bn,e more, or two more, 
horses in front, in any form of arrangement. ■ 

3. No. 5 shows two frames terminating in rockers belowj and con- 
nected together by a seat with a foot-board, ànd the (èet of the rider 
can extend downwardly between the frames. The frames are .solid 
ahd continuous to the edgos of the rockers, and ea6h présents the 
appearance of the body of an éagle, with its hea'd in th'e cèntér bf the 
iength of the frame, the beak, pointing forwards, the- front ftnd feai 
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parts of the frame being so painted as to represent the outstretched 
wings of the eagle, the legs and claws of the eagle coming eut below, 
and there beihg on ita breast a ehield with stars and stripes. 
Mechanically, this structure contains ail that there is in claims 1 and 
2 of the plaintiff's reissue, although it contains no idea of a horse. 
But, whethèr the side frame be in the form of a horse or of an eagle, 
or of another bird or animal, is a mère matter of design, and has 
nothing to do with any mechanical élément or combination found in 
either of those claims. It is shown that Brown made half a dbzen 
structures like No. 5, add sold one before CrandaU's invention ; that 
he also made half a dozen others, like No. 5, before CrandaU's inven- 
tion, exûept that they had représentations of swans instead of eagles; 
and that the eagles were some ofithem shipped and some put iu the^ 
show-room ; and the swans werô putin the show-room. The évidence 
is also satisfactory that the structure, like No. 6, had a hinged toy- 
box in front of the seat, serving to hold the child in place and form- 
ing a réceptacle for playthings. It coifld be turned over to let the 
child ont, and did not differ from that in the plaintiff's reissue. 
Tibbals does not remember the toy-box, but it is sufficiently proved 
by Brown, Cowry, and Allen. Claims 3 and 5 are, therefore, antici* 
pated by the structures like No. 6. 

I deem it unnecessary to consider any of the other structures, or 
any of the prior patents set up in defence, as, on those above con- 
sidered, the biU must be dismissed, with costs. 



New Ameeicas File Co. v. Nicholson File Co. 

{Uirauit Court, D. Ehode Mand. 1881.) 

I. Patent No. 29,236— Filk-Ctjttistg Machine— Limitatton of Fobeign topoit 
United States Patents— Extension — Phivatb Act Extbnding Original 

GbANT — JDEMUEEBR to BlIiL. 

Etieme Bernot, the inventer of a machine for cutting filea, patented his in- 
vention in France, August 31, 1854, and in England, March 27, 1855. On July 
24, 1860, United States letters patent No, 29,236 were issuod to him for 14 years 
from that date. Under the statu tes of 1836 and 1839, governing this is.sue, such 
a patent would hâve expired in 14 years from the date of the French patent, i. 
t., August 31, 1868 ; but in July, 1862, a private act of congress was passed, 
enacting that the grant should tie valid for 14 years from its date. On .July 23, 
1874, before its expiration, the commissioner of patents extended the patent for 
seven years from July 24, 1874. A demurrer to the bill, denying the right of 
the commissioner to extend the patent, overruled. 
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2. Section 15, Act of 1836, Constbded— Extension. 

The act of 1836, providing that extensions of letters patent might be granted 
to any patentée, subject to certain conditions, Tield, not to discriminate against 
those which, by the act of 1839, providing for the granting of pateiits for inven- 
tions previously patented abroad, are limited to 14 years from the date of such 
foreign patent. 

S. Previous Fobeign Patents— Limitation of, dpon United States Patents 
— Eablieb Fobeign Patent— Subséquent Porbign Patent. 

The act of 1839 requiring thé commissioner to limit a patent, previously 
patented abroad, not to the shortest term of any such foreiga patent, 'but to 14 
years from the date of the earliest of such patents, the existence of any subsé- 
quent foreign patent is immaterial ; theref ore, the private act of congress passed 
July, 1864, enacting that the grant of the Ûhited States patent should be valid 
for 14 years from its date, rather than from the dat&of thé French patent, cured 
the only defeot in the grant thàt existed. r, . 

In Equity. Demurrer. 

Wm. M. Douglas and Ghauncey Smith, for complainant. 
Benj. F. Thwrston, for défendant. 
Before Lowell and Colt, JJ. 

LowBLt, C. J. The facts set eut in the bill and admitted by the 
demurrer are as foUows : 

Etieme Bernot, of Paris, France, was the inventer of a new aud useful 
machine for eutting files, and obtained letters patent therefor in France, 
August 31, 1854, and in Great Britain, March 27, 1855. On the third day of 
July, 1860, he applied for letters patent of the United States. They were 
granted him July 24, 1860, for 14 years from that day. He assigned this 
American patent to George Somerville Norris, of Baltimore. In July, 1862, 
a private act of congres? was passed (12 St. 909) reciting the grant of the 
American patent, and enacting that it should be a valid grant for the full term 
of 14 years from its date.notwithstanding the fact that it ought to hâve beeu 
granted only for the term of 14 years from the date of the French patent. The 
second section provides that the titie of Norris, the assignée, should be good 
and valid to vest in him the " executive right under the'said patent for, the 
full period of the term of 14 years from the date of said patent, in like man- 
ner and to the same extent as if the said patent, when originally issued, had 
been validly granted for 14 years from the datethereof." Bernot died in 1873, 
and his administrator, before the twenty-third day of July, 1874, presented his 
pétition to the commissioner of patents for an extension of said letters patent, 
and the commissioner did extend them, accordingly, for the term of seven 
years from July 24, 1874. They hâve been duly assigned to the plaintifl corpo- 
ration, and the défendants hâve infringed upon the rights thereby granted. 

The demurrer raises the question whether the commissioner had 

power to extend this patent? The statute of 1836, § 15, (5 St. 124,) 

gave to every patentée the right to apply for an extension, and it was 

to be given him if he satisfied the ofiScial persons therein mentioned 

v.8,no.ll— 52 
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of certain facts touching his rémunération, etc., provided that no 
extension of a patent should be granted after the expiration of the term 
for wbieh it was originally limited. This -was the law until the act 
of March 2, 1861, by whichthe policy was àdopted of granting pat- 
ents for 17 years, and not extending them under any circumstances ; 
but this applied only to grants after March 2, 1861, (12 St; 249.) 
When the statutes ooncerning patents were revised and consolidated 
in 1870, section 63 of the statute reserved the right to apply for an 
extension to ail invehtors whose patents were granted before March 
2,1861, (16 St. 208;) and. this is repeated in Eev. St.§§ 4924-4928. 
The language of ail thèse statutes is broad, and makes no exception 
of persons who hâve taken out patents in foreign countries, and it is 
admitted by the défendants that no discrimination was made at the 
patent-office down to 1870, but that any inventer might bave an 
extension who could prove the necessary facts, without regard to the 
question whether he held a foreign patent. Many such extended 
patents hâve been litiga,ted, and no objection appears to bave been 
taken to the power of the office to extend them. 

By the law in 1836, and before and since, a patent can be granted, 
generally speaking, only to th^ brigina,! aiid first inventer, and the 
invention must not hâve been patented elsewhere, or described 
in a printed publication, The statute of 1886, § 8, (5 St. 121,) 
provided that nothing therein eontained should deprive an original 
and true inventer of a right to a patent by reason of his having taken 
out letters patent theref or in a foreign country, and the same having 
been published at any time within six months next preceding the 
iiling of his spécification and drawingg in this countfy. By the act of 
1839, § 6, (5 St. 354,) the lapse ôf six months after the inven- 
tion had been patented abroad was declared not to be fatal, provided 
the invention had not been introduûed'into public and common use 
în the United States, and provided that ail such patents should be 
limited to the term.of 14 years from the date or publication of the 
foreign letters patent. ... 

We hâve no moredoubt than counsel hâve that the gênerai and 
broad provision for extending patents made no discrimination agàinst 
those which were limited to 14 years from the daté ôf à foreign 
patent. Congress probably took for granted that ail foreign patents 
were limited to 14 yearS",' tind^ théy intended that the American 
patent should expire with th^l^reign patent; but in respect to exten- 
sions they failed to legislate. -Oertaihly there would be no justice in 
providing that an inventer, who had been diligent enotigh' to obtain a 
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foreign patent, should lose this right merely beoause the invention 
was free in foreign countries, when ail inventions are free there, if the 
inveutors do not choose to patent them. They contented themselves 
with declaring that if an inventer had a monopoly abroad, the orig- 
inal tenn hère should coineide with what they assumed to be the 
term there. 

In the Eevision of 1870, section 25, it is enacted that no persou 
shall be debarred from receiving a patent for bis invention, nor shall 
any patent be declared invalid by reason of its haviijg been first pat- 
ented in a foreign country, provided it shall not hâve been introduced 
into public use in the United States for more than two years prior to 
the application, and that the patent shall expire at the samé time 
with the foreign patent; or, if there be more than one, at the same 
time with the oue having the shortest term; but in no case shall it be 
in force for more than 17 years. 16 St. 201. 

We hâve already said that this same statute reserved to ail invent- 
ors, whose patents had been granted before March 2, 1861, the right 
to apply for an extension. See sections 63-67. The able and 
leamed commisioner of patents, Mr. Fisher, who was in office for a 
short time af ter the statute wa.s passed, held that, notwithstanding 
the broad language of sections 63 to 67, and though section 25 was 
not, in his opinion, rétroactive, yet the lawof 1870 had introduced a 
new policy to make ail this class of patents free hère when they 
became so abroad ; and theref ore, in the exercise of his discrétion, 
he would not extend a patent which would expire abroad contempo- 
raijeously with its expiration hère. Re Mushet, Com. Dec. 1870, p. 
106; Re Ward, Id. 126;\K« J5oj/«r, Id. 130. The défendants insist 
that the commissioner was not only wise in this use of his discrétion, 
if he had any, but that he had none to extend such a patent after 
1870. We cannot admit the cogency of this reasoning. 

There can be no reasonable doubt that congress, in the statute of 
1870, intended to leave patents granted before March 2, 1861, exactly 
where they were. They used apt language for this purpose, and if 
the commissioner had power to extend any such patent before 1870, 
he had exactly the same afterwards, for it is entirelyclear that sec- 
tion 25 is not rétroactive. The intent of congress is fully carried out; 
because, for ail patents since March 2, 1861, there can _be no exten- 
sion, and theref«i-e, if they expire at the end of the earliest foreign 
patent, that js the end of them. The fallacy lies in applying to old 
patents a poHcy which is, in terms, confined tp new qnes. The pat- 
en|;-offioe reyersed its décision in the same year, a^ter^Mp. Fisher had 
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retired from olBce, and tbe reasoning of the later opinion appears to 
us Sound. Re Apperly, Corn. Dec. 1870, p. 163. Even if the office 
should be thought to hâve exercised its discrétion improvidently in 
this case, we hâve no power to reverse the décision. 

Bernot's patent was granted in 1860, while the statute of 1839, § 
6, (5 St. 354,) was in opération ; it should, therefore, hâve been lim- 
ited to 14 years from August 31, 1854, the date of the French pat- 
ent. This was not done. If the private act of congress had not 
been passed, the patent would hâve expired August 31, 1868, becauae 
the law considered that to be done which should hâve been done, and 
read the statute into the patent. O^Reilly v. Morse, 15 How. 62. In 
that event, an extension could hâve bëen grainted before the etid of 
August, 1868, but not afterwairdë. ' Re Gèsàner, Corn. Dec. 1871, p. 
48. This décision is cited in the defendant's supplementâl brief, as 
if it coincided with Mr. Fisher's ruling against extending a patent 
which is about to expire dbroad. This is a misreàding. The patent 
had expiired two years before the application, by the expiration of the 
foreign patent, under the décision in Morse v. O'Reilly, which is cited 
by thè comûiissioner as his authority in the premises. ' 

Again, it is contended that thé private act of congress inérely cured 
the defect ârising out of the grant of the French patent, omitting, by 
inadvertence or design, aH mention of the English patent, aiid there- 
fore the American patent expired in 1869. If we were dealing with 
a patent issued since 1870, it would be true that if, by any means, 
the French grant, and that only, were removed from the casé, the 
patent would yet expire with the English' grant ; but, as we bave 
said; the law of 1839 required thè comthissioner to limit Bernot's 
patent, not to the shortest term of any foreign patent, which might 
be 3 or 5 or 10 years, nor to any term of foreign patents at ail, but 
to 14 years from the date of the foreign patent, and, if there were 
two, the term should begin to run from the earlier, — in this case, the 
French patent, — and the existence of the later or English patent was 
immaterial; and when congress said that Bernot's patent ought to 
hâve been limited to 14 years from the date of the French patent, 
they stated the case with entire accuracy, and mentioned the only 
defect that existed. 

Finally it was argued that the act of congress was a spécial exer- 
cise of sovereign power, giving a prolongea term to the Bemot patent ; 
and that, as the act itself does not provide for an extension, there 
can be none, any more than there could be if the act had authorized 
an entirely new patent, which authority, being granted af ter the pol- 
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icy of non-extdnSîon had been ebtablished, in 1861, would carry with 
it no implied power of renewal. But upon this last supposition the 
grant would hâve been for a new tenn of 17 years, and this was for 
the remainder of a term of 14 years. We think the fair and obvious 
construction of the act is that the patent was to be considered agood 
grant for 14. years from its date, with the right, of course^ in the 
public to dispute its validity for want of patentability in the inven- 
tion, or want of novelty, and so on, and with the usual right of the 
patentée to procure an extension, if the circumstances shonld justify 
the patent-office in granting it, of which the oommissioner was tbie 
judge. 

Demurrer overruled. n 
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SaME r. MOLITOK. 
(Circuit Court, B. CcHifornia. May 7, 1881.); . . 

Lettebs Patent— Artificul Sïone Pavements— iNFRntiBEMEN'i*. ' ' • 
The method adopted by the défendants in laying artiflcial stone pa-v^meht 
•was as foUows : They flrst laid down a section as 'wide, ais the, blocks were 
wanted, and tamped il down solid. When paftially set thèse' sections were 
eut into blocks of proper length with a trowel, the trowel cutting to a grèater 
or less depth, acnording to the character of the material. Into the open Joint 
thus made by the trowel was floated or rubbed spme of the same materiaL of 
which the block was composed. Then a top layer of flner material, containing 
a larger portion of cernent, was laid on the lower section, pressed doWn, and 
smoothed over. The trowel was then passed along the top layer, outtiilg par- 
tialiy or wholly through it, directly over the cutting below. The joi^t thus 
made vu. the upper layer was then smoothed over, and a joint marker, having 
a longue from a sixteenth to an eighth of an inch in depth, was run' over the 
Une of the cuttings, marking otE the joints. Artiflcial stone pavements con- 
structed in the mode described, as used by the défendants, are infringements 
of the Bchillinger patent. 

Same — Invention — Title to Unspecifibd Bbnepits. 

The patentée is entitled to ail the beneflts which result from his invention, 
whether he has speciiied ail the beneflts in his patents or not. 

SaMIÎ— SCHILLINGER PATENT— InFRINQEMBNT. 

The respondents having so constructed their pavements as to gain the 
advantages secured by the Schillinger patent, and by substantially the same 
means, they are intringers of the patent. 

Whenton é Scrivner, for complainant. 
Parker, Shafter, and Duprey, for défendants. 

* 

"Keported by S. C. Houghtou, Esci. 
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Bawyeb, C. J., (orally.) In this action isinvokecl the construction 
of the patent issued to John J. Schillinger for an improvement in 
concrète pavements. This patent has been before me on several 
occasions, and I hâve had considérable difficulty in giving it a satis- 
factory construction. Previous to coming before me it was, at various 
times, before Judge Blatchford and^ Judge Shipman, each of whom 
had occasion to construe the patent, and both gave^it a construc- 
tion -wider in its scope than I, on first examination, thought it would 
bear. On further considération of the patent j and of their views 
npon the, point, I am not prepared to say, with entire confidence, 
that their construction is not correct. Judge Blatchford is undoubt- 
edly one of the ablest jurists on the national bench, and the same 
may be said of Judge Shipman. The décisions of Judges Blatchford 
and Shipman are looked upon by the suprême court with great respect ; 
and it is probable that those two judges hâve tried more patent cases 
than any other tw<? judges in the United States now living. I hâve, 
therefore, felt very great diffidence in dissenting from them in the 
construction of a patent. 

On former trials of cases involving the rights of the complainant 
under this patent, I gave it a more limited construction than that 
given to it by the distinguished judges mentioned. They do not hold 
it necessary that, during the procèss of formation of the pavement 
constructed under the Schillinger patent, there should be interposed 
between the blocks anything which should permanently remain . In 
thé' previous cases before me I inistructëd the jury that, for the pur- 
pose of détermining the question gf infringement in those cases, there 
should be something, either tar paper op its équivalent, permanently 
interposed between the joints. Under the construction given to the 
patent by Judge Blatchford, and also by Judge Shipman, there can 
be no doubt but that this patent has been infringed by the respond- 
ents in both the case of the Califomia Artificial Stone Paving Co. v. 
Penne, and the case of the Califomia Artificial Stone Paving Co, v. 
Molitor; and I think, after full considération, that, even under the 
more limited construction which I hâve heretofore adopted, the re- 
spondents in both thèse cases hâve infringed. 

There is some conflict in the testimony as to.how thèse pavements 
were constructed by the respondents in both thèse cases-^as to whether 
or not there was any cutting at ail at the joints during the process 
of formation ; and, particularly in the Molitor case, it is claimed that 
no cutting whatever was done by the respondent. I hâve gone over 
the testimony ou that subject carefuUy, and I am satisfied that in 



CALIFOENIA. AETIFICUL STONE PAVIKG CO. V. PERINE. 823 

both cases there -ç^-às cutting at the joints by mèandjof a trowel dur- 
ing the process of foriùation. "The testimony of Molitor in his case, 
it is true, is directly to the contrary, yet his testimony is somewhat 
impeaiîhed, and lam disposed to think that it should be taken with some 
grains oî allowance.' 'I think, by a careful study of the testimony of 
Schalike alone,who is Molitor's foreman and one of his principal wit- 
hesses, it is apparent that théy did do cntting with the trowel. He 
euperintended the construction of the pavement which was laid in 
alleged infringement of the complainant's patent, and he admits that 
there -was cutting. Although he once or twice atates that there was no 
use of the trowel for cutting, yet, undër cross-examination, being piressed 
by complaiùant's oounsel, he says he cannot tell whether.it twas eut 
through or notî cannot tell how deep he eut; is at a loss ta.tellwhat 
was done in that regard. Still, taking his whole testimoiîy together, 
it is manifest therefrom that he did eut with a trowel. . ; 'j .; . 

There are some other witnesses, it is true, whose testimony goes 
to support that of Molitor; but, on the other hand, the complainant's 
witnesses positively and distinctly contradict them. ■ Several of 
thèse witnesses of oomplainant appear to be men of intelligeïiçe, 
capable of observing, some of them having had expérience in the 
same business ; and they allvisited the place where the respondent's 
pavement was being laid, expressly to observe the manner in which 
the work was done, and examined it uuder such cireumstanees as 
would be likely to impress upon their minds the respondent's, mode 
of opération and construction." They would not be likely tp.be mis- 
taken, and if they misstate the facts they must be wilfuUy at fault; 
and they ail testify distinctly that there was cutting in the joints dur- 
ing the process of formation. Pj3om the testimony of thèse witnesses 
and of Schalike^ and from an examination of the stones which Were 
afterwards taken up from respohdènt's pavements, referred to and pre- 
sented in évidence, l'amsatisfied there wassuch cutting in the Mol- 
itor pavement, as well as in that laid, by Perine. . , 

The process of laying the pavements in question is substantiallythis: 
One section having been formed, a scantling or moi^ld is laid down par- 
allel with the edge of the completed section, and at a, distance of 
the desired width of the blôcks, and the bottom course of courser 
material is put in, to the depth of about three inches, and tamped down 
solid, its thickaess' héiag reduced by the tamping about half an inch 
That being allowed to partially set, a trowel is afterwards ;Usedto 
■ont out the blocks into the proper lengths, the cutting of the trowel 
î)eing to a greai^r or less depth, according to. the çhayact^j; ef tbip 
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material along the line of the eut, in some portions the eut being, 
doubtless, through the concrète; while in other portions, where atones 
are encountered in the gravel so large as to interfère with the trowel, 
the incision may be of less or even little depth. This makes a joint 
in the partially set raaterial bo tamped solid, and into the open joint 
thus made, when the concrète is partially set, is floated or rubbed m 
some of the same material of which the block is oomposed. Then 
the top layer or surface, composed of finer material and containing 
more cément, is laid on, pfessed down, and smoothed over, The 
trowel is then run through on the same line of the joints, directly 
over the cutting below, and probably, as a gênerai proposition, passes 
through the top layer, although I am not csrtain whether or not that 
is always the case. Parting strips are used by Molitor, but their 
purpose ia simply to keep the différent colors on adjoining blocks from 
blending. After the top or surface layer is eut with the trowel, the 
cuts or joints are again smoothed or floated over, and a joint marker 
(the tongue of which is testified by some of the witnesses to be one* 
sixteenth of an inch in depth, and by others to be one-eighth of an 
inch in depth) is run over the line of the joints, marking off the block. 
The block is thus finished. 

Now, this Schillinger patent is evidently a valUable patent. Schil- 
linger was the first man who ever made pavements of this character. 
Immediately after its discovery it went rapidly into very gênerai use, 
and other parties began to infringe. The first infringers, as Judge 
Blatchford states, eut joints and fiUed them in with pitch or asphaltum. 
In the spécification of the Schillinger patent the inventer sets f orth : 

""With the joints of this sectional concrète pavement are combined strips 
of tar paper or équivalent material, ârranged between the several blocks or 
sections in such a manner as to produce a suitable tight joint, and allow the 
blocks to tee raised separately without afEecting the blocks adjacent thereto." 

By Judge Blatchford it was held that the pitch or asphaltum, which 
was filled into the cuts along the joints, effected the same purpose as, 
and was the équivalent of, the tar paper. 

Infringers then tried varions ingénions methods of evading the pat- 
ent. The next course adopted was tbe filling of the cuts or joints 
by pburing in cément, which is one of the component parts of the 
material of which the pavement is formed, in the same way that the 
pitch or asphaltum had been used This waa held to be an équiva- 
lent of the tar paper, and an infringement. 

Then it was held that it was not necessary that there should be 
any material permanently interposed in the cuts or joints, but that if 
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the joints were made during the process of formation by inserting 
the trowel or other instrument, cutting a joint substantially as was 
done in this case, then the complainant's patent was infringed. 
It is something very like the infringements just described that the 
respondents in thèse cases hâve been doing — fiUing in the cuts with 
concrète composed of cément and fine gravel in equal parts, instead 
of with pitch, asphaltum, or cernent. 

In the laying of this pavement by thèse respondents, the first 
course of cbarser material, being tamped down solid and allowed to 
partially set, is then in a solid condition ; is compact ; and when thp 
trowel is run through it makes an open joint to the <extent to which 
it cuts. Now, instead of pouring pitch, tar, asphaltum, or cernent 
into the open joint thus made, the respondent, in each of thèse cases, 
simply takes an instrument called a float, and smooths over and into 
tlx,e eut the material on the top which bas pa,rtially set, and which is 
composed partly of cément and partly of gravel ; that is to say, the 
same material of which the layer of the block is composed. This 
material does notconnect the adjoining blocks so perfectly as cernent 
would, because the cernent would bind them together more strongly ; 
and this composite material is net tamped in, but goes in loosely, 
and the material in the joint is therefore in a very différent condition 
irom the like material which is tamped down in the body of the blocks. 
It is floated loosely into the joint when the material of the block has 
partially set, so that it is in a différent state of consistency, not likely 
to attach itself firmly to, and be solid with, the adjoining material 
in the blocks. The material in the joint, therefore, is not homo- 
geneous with the material composing the blocks; its structure is dif- 
férent; it is less compact; looser in its texture; it is less adhesive; 
it is less permanent ; it has '^ntered the opening in a différent state 
of consistency ; it is différent in its chemical structure, the material 
having partially set ; it is matter interposed in the joint made in the 
process of formation ; and I do not ses why it does not answer the 
purpose of cernent, or asphaltum, or pitch, or of the tar paper. Thero 
is an open joint made by the trowel in the process of formation, and 
it is fiUed by the substance interposed, which does not adhère so firmly 
but that the pavement is much weaker along the line of the joint 
than in any other place. Although this interposed substance may, 
in Bome degree, adhère to the edges of the adjoining blocks, the re- 
spondents get, to some extent, at least, the benefit referred to, and 
the further benefit of controlling the cracking from eontractiop o* tbfl 
•concrète composing the pavement. 
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One of the great objections to; the solid concrète pavements made 
before Schillinger's invention waslhat it craclsed irregularly, and 
one of the chief advantages of his' invention, as sliown by the testi- 
mony in thèse cases, ig that the openings resiîlting from shrinkage 
come along the line of the joints, and the blocks themselves do not 
crack, although that advantage is not set forth^ in the patent. In 
the pavements constructed by the respondents this resuit has been 
àttàined; and it has been admitted by the respondents in one case 
in this court, in which the SchUlinger patent has been ili question, 
that the object of running the trowel through at the joints was to so 
weaken the pavement along thèse lines as to control the cracking, 
and ieave' the blocks, as marked off, unbroken. This is clearly an 
infringement, for the patentée; is entitled to ail the benefits which 
resuit from bis invention, wheïher: he has specified ail the benefits 
in bis patent or not. So, in heaving from frost, and in taking up 
the pavement, the breakage would be likely to be along the same 
line. 

The conclusion at -which I bave arrived, from an examination of 
ail the évidence in thèse caseà, is, then, that in the pavements laid 
by the respondents in each of thèse cases there are open joints made 
between the blocks during the process of formation, in to which is 
interposed material which remains there permanently ; and the view 
that I take of it is that that material is, in some degree, the équiva- 
lent of the tar paper, and givesj to some considérable extent, at least, 
the advantages of the Schillinger invention. 

In my judgment, based upon the testimony and my own observa- 
tion of the spécimens of blocks exhibited in the case, the respondent's 
pavements thus made are not equal to the Schillinger pavement; but 
then the respondents make pavements which are practical pave- 
ments, in which the cracking resulting from shrinkage is controlled 
by the joints made in the process of formation, and in which, to 
some extent, the blocks can be removed without injury to the adjoin- 
ing blocks, although not so completely as in the case of the Schil- 
linger pavement. The respondents construct practical pavements, 
which can be made cheaper than that made underthe Schillinger 
patent, having, to some extent, the same advantages, obtained by sub- 
stantially the same means, and therefore come in compétition with 
the complainant, and to a considérable extent supersede his patented 
pavement. Therefore, even under the construction which I bave 
heretofore given to this patent, although narrower than that which 
has been given by the eminent judges whom I hâve named, I think 
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thèse pavements, laid byboth Perine and Molitor, are infrmgementa 
upon the Schiliinger patent. 

There may be some advantage in the beveled joints elaimed to be 
used by Molitor; but, if so, his pavement still embraces the Schil-:, 
linger invention, if my viéw is correct, and he is, therefore, an in- 
fringer. 

In the Molitor pavement, a portion of which was taken up and 
some of the blocks introduced as exhibits, the thickness of the upper 
course of, fine material is not more than half an inch, and that con- 
tains substantially nearly ail the strength of the block, for the lower 
course of material in thèse spécimens is of such an inferior charac- 
ter.that it can be cnimbled to pièces by rubbing with the fingers. 
Yet even this is weakened by the cutting of the joints with a trowel, 
as before described. If, then, the lower course is of stich a crtim- 
bling character, 'either on account of not containing a sufiSciont quan- 
tity of cernent, or because of not being properly tamped, and there is 
no cutting of the joints in that upper course with the trowel, the 
mère marking of that top layer to the extent which the marker goes 
in would probably control the oracking. If the tongue of the marker 
will eut the upper layer to a depth of one-eighth or even one-six- 
teenth of an inch, then the entire thickness of that upper layer being 
but half an inch, it is probable that that incision would be sufficient 
to control the cracking of that upper layer ; and, as that layer is the 
most substantial part of the block, that marking might, and probably 
would, be sufficient to control the cracking of the entire block. 

In my view, therefore, the respondents in thèse two cases, Perine 
and Molitor, hâve both so constructed their pavements as to gain the 
advantages secured to the complainant by the Schiliinger patent, 
and by substantially the same means; and they are, therefore, in- 
fringers of that patent. 

In both thèse cases the preliminary injunctions heretofore issued 
will be continued in force, and a decree entered for complainant in 
accordance with the views expressed. 
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EOBINSON V. SdTTEE.* 

(dreuit Court, If, D. lUinoia. 1881.) 

1. Patent No. 216,293— Appakatus fob RBSwBATisa Tobacco— Noveltt—Va- 
udi^ï-^Inï-kisgement. 

Letters patent No. 216,293, granted June 10, 1879, to Abraham Robinson, foi 
apparatus for resweating tobacco, hdd, not void for want of novdty by reason 
of letters patent No. 152,004, granted June 16, 1874, to Edmund J. Oppelt, for 
apparatus for coloring tobacco leaves, and letters patent No. 206,156, granted 
.Tuly 16, 1878, to Emst Wenderoth', for process and apparatus for coloring 
tobacco leaves, hdd, also, to be valid, and infringed. 

a. SAMB— SaMB— "TlGHT'' COIfSTKDEH. 

The lerm " tight," used in complainant'g cjaim to qualify the construction of 
the-inner chamber or tobacco holder, construed to mean sufflciently tigh't to 
subserve the purposes of the Invention. Blight crevices or openings, arising 
from defective mechanical coaatruction, if not large encmgh to admit steam in 
Buch quantity or volume as to wet the tobacco and dei'eat the opération of the 
apparatus, will not violate such rule of construction, nor relieve such apparatus 
from the charge of infringement. 
8. Same— &AMB— Opfelt and Wbndekoth Devices— Noveltt — Infeingesient. 
Complainant's invention, consisting of an apparatus for resweating tobacco 
by packing the leaves closely in a wooden box or tub, made substantially tight, 
except so far as the pores of the Wood permit vapor or moisture to slowly per- 
colate through the wood and diffuse itself with the mass of leaves, from a body 
of warm water and expanded steam contained in an outer tank or chamber sur- 
rounding such box, the beat being supplied by an external generator, lidd, not 
invalidated, for want of nobdty, by the pribr Oppelt and Wenderoth devices, 
consisting of metallic tanks and metallic tobacco holders within them, into 
which steam is directly admitted, by which the tobacco becomes wet, and, to a 
limited extent, cooked ; and ««/««^«d by defendant's device, having a similar 
outer tank, supplied with water heated by a similar external generator, but no 
spécifie, permanent inner chamber or tobacco holder, suflBclently tight to exclude 
moisture except through its pores; bat using inetead thereof the original casé 
in which the ïeal tobacco cornes packed. . 

Munday, Evarts é Adcock, for complainant. 

Banning é Banning and Adolph Moses, for défendant. 

Blodgett, D. J. This is a suit for infringement of letters patent 
granted by the United States to complainant, Abraham Eobinson, on 
the tenth of June, 1879, for an improTed apparatus for resweating 
tobacco. The defenee set up is — First, that défendant does not 
infringe complainant's patent; second, that complainant's patent is 
void for want of noyelty. It seems from the proof that, in the ma- 
. nipulation of tobacco, it is deemed very désirable to obtain a dark 
nniform color in the leaf, especially of that to be used for cigar wrap- 
pers ; that in the natural sweating which the leaf undergoes in the 
ordinarj process of curing, it is left spotted, or some leaves will ba 

•Eiiversed. See 7 Sup. Ci. Ktp. 376. 
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darker than others, and the prooess of resweating is intended to bring 
the tobacco to a dark and uniform oolor. 

Eobinson claims to bave discovered that tobacco can be suçcesS- 
fuUy resweated by packing the leaves closely in a mass in a wooden 
box or tub made substantially tight, except so far as the pores of the 
•wood will admit vapor or moisture to slowly percolate through the 
•wood and diffuse itself with the mass of leaf, from a body of warm 
water and expanded steam contained in an outer tank or chamber 
surrounding the tobacco holder ; tbe process to continue from three 
,to eight days, according to the mass of tobacco to be operated upon. 
The apparatus ■w^hichfhe devised for tbis purpose,and which is covered 
by bis patent, .consiste — 

First, of a tank, or chamber, adapted to hold a body of water, and suÔl- 
ciently tight to hold expanded steam, or steam generated or let into the cham- 
ber at a very low pressure. 

The model presented hère consista of a tank which is water-tight 
at tbe bottom, and substantially water or steam-tight above, with 
the tobacco holder let into it, and suspended by a rim upon the edgè, 
the holder being made. tight as deseribed; but tbe patentée does not 
rescrict himself to this précise form of construction. 

Second. A tobacco holder in ■« hich the mass of leaf tobacco is placed, which 
tobacco holder is placed or suspended inside of the taùk or chamber. 

Third.. A steam generator for producing steam, by which the water in tbe 
chamber is to be warmed, and steam generated, whereby a warm, humid 
atmosphère is kept constantly about the tobacco holder, and the warm .moist- 
ure gradually diffused through the tobacco in the holder. 

The si2;e and capacity of the apparatus is whoUy within thç con- 
trol of the operator. It is obvious that the water-tank or chamber 
must be, for practical purposes, large enough to contain the tobacco 
holder, and give a space underneath the holder for water, and a spaee 
above the water and around the holder for steam to diffuse itself, so as 
to wrap the tobacco holder in the wet steam or moisture; that is to 
say, the tank must be large enough to contain the tobacco holder, 
giving a water space underneath, and space about the tobacco holder 
around which steam can be circulated. The tobacco holder is made 
comparatively tight, so as to prevent the steam from coming in direct 
contact with the tobacco, but enough moisture is found to be admitted 
through the pores of the wood, in connection with the warmth, to 
secure the process of resweating. The heater or steam generator is 
placed outside the chamber, and its only function is to supply the 
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necessary beat, wbich may be done by passing steam into the water 
only, or steam may be let into tbe cbamber above tbe water if de- 
sired. ' 'ki\ . 

Tbe device used by défendant opérâtes upon precisely the same 
prinoiple as that of complainant; that is, it bas a tank or cbamber 
witbin whieb the tobacco holder is placed. Thebottom of tbe tank 
is snpplied with water, wbich is heated by an outside steam generator 
or beater; and tbe only différence between thetwo devices of tbe com- 
plainant and défendant is that tbe defendant's tobaccô bolder is not 
made tight so as to exclude moisture, except tbrough the pores of the 
wood, tbe défendant in practice using the ordinary tobacco cases, in 
which the leaf tobacco cornes packed, to hold their tobacco during 
their process of resweating. In other words, the défendant opens the 
doors in his tank, and slides the ordinary tobacco case, full of tobacco, 
into this steam box, and allows it to remain there until the tobacco 
bas become resweated, which is in no respect différent from the pro- 
cess of Eobinson, except as bereinafter noted. But it is claimed that 
this is a substantial différence, because it is insisted that complainant's 
claim requires bis tobacco holder to be tight, while the defendant's 
tobacco holders are not tight. 

I tbink, bowever, the word "tight," as used in his claim, is to be 
construed, in the light of his spécifications, as meaning suffioiently 
tight to Bubserve the purposes to be accomplished. The term, as used 
bere, mustbe held, I tbink, to mean comparatively or approximately 
tight; close enough to exclude an excess of steam or moisture, and 
open or porous enough to allow the warm moisture to sweat or per- 
colate into the tobacco- holder, so as to warm and moisten its con- 
tents; and it would seem that slight crevices or openings arising 
from defective mecbanical construction, if not large enough to admit 
fiteam in such quantity or volume as to wet the tobacco, would not 
violate this patentee's rule of construction. 

The patentée, as I hâve already said, describes in bis spécifications 
the kind of tank be requires for bis process. He says : 

" It is usual to soften the leaves of tobacco, as is well known, in order to 
prépare them for being manufaetured into cigars and other manufactured 
goods, and to bring out a good and nniform color. This has been done here- 
tofore in various ways, and, among others, by dampeiiing the leaves and 
exposingthem to heat while in that condition. The object of this invention 
is to provide improved means of exposing the leaves to the action of steam 
for the purposes above set forth ; and to that end my invention consists of a 
tobacco-holding vessel, made of wood, sufflciently porous to permit the steam 
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to percolate through it, in combiuation, substaiitially, as hereinafter de- 
scribed, with a steam-generating apparatus, and a steam-receiving chamber 
surrounding tbe vessel for containing the tobacco. 

" I am aware that the gênerai structural plan of the apparatus hereinafter 
described is old, and I do not, theréfore, hère intend to claim the satue ilide- 
pendently of a tobacco-receiving vessel ikadë of wood sufflciently poroûs t'ô 
permit the steam to percolatê through it, as and for thé purposes set forth, 
the said wooden vessel constituting, as! belle ve, an improvement uponithé 
apparatus heretofore in use, for the reason that, in employing wood instead 
of métal in tlfp constructioq of the said vessel, the tobacco. is prevented from 
being tainted, and may be kept continually moist by the action of the steamî 
instead of being merely hèated and sweated by it, ot steamed only by'the 
génération of steam in the same vessel containing the tobadco; it being èbvi- 
ous that, if the tobacco-receiving vessel fee made of métal, as heretofore iii 
■flevioes of thisdass, tihe ateam in the outer surrounding vessel would merely 
beat the tob,^o, md sweat it, .without impârting new moisture to it. Neither 
do I bere intend to claim the process, assuch,, of steaming tobacco. * * * 

"C is a tight wooden vessel for réceiviiig the tobacco tôbe treated. This 
vessel shbùld be providèd with a tight-flttirig cbver, a. I make the vessel, 6', 
df vf&oà, as an essehtial feature of my inVeritio'ny in order that the steam may 
sweat or percolatê ttirough it fromithe tank, B, and so that the tobacco will 
not be tainted by contact with m etîd. The vessel, 0, is enOugh smaller than the 
tank, B, to be suspended in the latter, and leave an annular space, b, befcween 
the two, as well as a space underneath the bottom of the vessel, C, as shown." 

• It is obviouB that this inventer méant to hâve the tobacco holder, 
as he calls the box, C, suffioiently open, either through the pores of 
the wood, or interstices between the staves or boârds, so that steam 
would slowly percolatê through, and not that a strong jet of steam 
should pass through any one creviee or opening, so as to be condensed 
oh the tobacco and wet it, but that it should slowly percolatê through 
the pores of the wood, and maintain a steady, low degree of warmth 
inside the holder, and upon the leaves. This was the évident pur- 
pose of the inventer in the device which he has presented. It is true 
the inventer, in his claim, says : 

" I claim — First, the apparatus substantially as ^escribed for treating tobacco, 
to-wit : the tight vessel or tank, B, the tight vessel, C, made of wood, and sus- 
pended in the tank, B, and a steam generator or heater, ail combined and 
operated together, substantially as nnd for the purposes ispecified; second, the 
coœbination of the boiler, A, the tight tank, B, made of wood, the tight vessel, 
0, made of wood, and suspended in the tank, B, and the pipes, D and E, en- 
tering the tank, B, and the boiler, ail arraugM and operating substantially as 
and for the purposes specifled." 

The "tight vessel, C," as described and referred to in the claims, 
must mean the "tight vessel, G," described in thei ôpeftifications, and 
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no other ; and that means, simply, one comparatively or approximately 
tight — one tight enough to exclude a large jet of steam, and at the 
same time open enough to admit the percolation of steam through it. 

It is obvious that what this inventor wished to accomplish was to 
moisten his tobacco without -wetting it. Now, literally, a thing which 
is moist may be said to be wet; but there is, after ail, a practioal 
différence between -wet tobacco and moist tobacco, which is of great 
conséquence in the manufacture of this commodity, and to the suc- 
cess of this process, and complainant intended by his mechanism to 
obtain, by means of his porous tobacco holder, just that degree of 
warmth and moisture which would cause the resweating of the leaves, 
80 as to secure an equal distribution of the coloring matter, and per- 
haps of the essential oil of the tobacco, through the whole contents of 
the mass subjected to the process, so as to make it nearly homogeneous 
in color and quality. If, therefore, it was the intention of complain- 
ant, and a necessary part of his device, that the tobacco holder should 
be open or porous enough to admit moisture, I do not think défend- 
ant can be allowed to infringe by uaing a tobacco holder a little more 
porous or open. The essential featùre of complainant's invention 
consists in subjecting the mass of leaf tobacco to moisture and beat 
in a comparatively close wooden box for a sufficient time to hâve it 
undergo the process of resweatmg ; and it is no answer to complain- 
ant's charge of infringement of his patent to say that defendant's 
box is not quite so tight as that complainant deems désirable or nec- 
essary for the most satisfactory opération of his device. 

I conclude, then, that the defendant's device, in its mode of con- 
struction and opération, manifestly infringes the complainant's 
patent. 

The. next and last question to be considered is as to the novelty 
of complainant's device. Two devices for steaming tobacco are 
shown in the proof — one, the Oppelt patent of June 16, 1874; and 
the other, the Wenderoth patent of 1878. An examination of thèse 
mechanisms shows them both to be literally tobacco steamers. They 
consist of métal tanks, and within a métal tobacco holder, into which 
the steam was to be directly admitted ; and the proof shows that they 
do not produce the resuit secured by the complainant's invention. 
Contact with the métal taints and injures the tobacco operated upon, 
and the free admission of steam weta, and, to some extent, cooks the 
tobacco, The porous wooden tobacco holder devised by Eobinson 
seems, from the proof, to stimulate that slow fermentation and action 
in the constituent éléments of the leaf which is required to make the 
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whole mass homogeneous ; and it would seem that this cannot be done 
with either the Oppelt or Wenderoth devices. 

I therefore conelude that there is no proof in this case which 
should be allowed to defeat this patent for want ôf novelty. There 
will be an order for the injunction as prayed, and référence to the 
master to assess damages. 



The Gbaf Klot Tbatjtvbttbb. 

(Diairict Court, D. SoiUh UairoUna. ' February 3, 1881.) 

1. Liens— IIabtbr—Sbambn — Material-Men — Estoppel. 

Where libels were filed by material-men against a foreign vessel that had 
been repaired in a port of this country, the claims of the différent libellants 
adjudicated on, and the vessel sold to satisfy the same, held, on a pétition of 
intervention, presented by the master and seamen, for the purpose of establish- 
ing the prlority of their respective liens, that the maritime law of this country 
must govern, and that, under it, the master has no lien on the vessel, as against 
material-men, for wages or'advances. Bdd, also, that he is estopped from set- 
tlng up such a claim as would defeat, to that extent, the claims of material - 
men, where he represented himself to be a part owner when he obtained from 
them the crédit which they gave him. Held, further, that wages of seamen 
and their claims for passage money are entitled to priority over the liens of 
material-men. 

In Admiralty. Pétition to establish liens. 

Seabeook, Commissioner. In pursuance of a décrétai order in the 
above -entitled cause on the thirtieth of November, 1880, by which it 
was referred to the undersigned, one of the commissioners of this 
court, "to ascertain the respective amounts due to the petitioners 
and the priorities of their respective liens on said barkentine, and to 
report the same, with leave to report any spécial matter," to this 
court, I, E. M. Seabrook, the commissioner to whom the matter 
was referred, do report that I was attended by C. Inglesby, Esq., of 
Messrs. Lord & Inglesby, proctors for the intervening libellants, the 
petitioners in this cause, and by Isaac Hayne, Esq., of Messrs. Hayne 
& Ficken, I. P. K. Brj'an, Esq., of Messrs. Bryan & Bryan, I. N. Na- 
thans, Esq., and James P, Lesesne, Esq., of Messrs. Lesesne & Lesesne, 
proctors for the différent original libellants against the barkentine 
Graf Klot Trautvetter, and hâve taken and examined the testimony 
offered in support of the claims of the said intervening libellants, 
and as to the priorities of the same, and beg to submit the foUowing 
v.8,no.ll— 53 
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' eepobt: 

It is proper,in the first place, to state that libels were filed against 
the barkentine Graf Klot Trautvetter in this honorable court on th^ 
sixth, eighth, and sixteenth days of November last, and that the 
claims of said libellants were adjudicated by it, and said vessel sold 
by its decree of November 20, 1880, to satisfy the same. 

The claims of the intervening libellants are reported upon in the 
order in which they are set forth in their pétitions. 

1. The claim of H. W. Prundt, master of the barkentine Graf Klot 
Trautvetter. This claim ie 'as foUows : 

21 months' and 15 days' wages, as master, f rom 
17th February, 1879, to December 2, 1880, at 
120 marks per month, - - - - marks 2,580 

5 par cent, commission on £1,498 freight, - 1,617 

Passage money to Antwerp, - - - 300 



Marks, reduced to U. S. curréncy, - - marks 4,397 = $1,054 71 

Expenses on shore in Charleston while bark was repairing, - - 150 00 

Amount advanced for vessel, - - • - - - 48 00 



$1,252 71 
This claim of the master is based upon the assumption that the 
Graf Klot Trautvetter, being a German vessel, the said claim must be 
decided by German maritime law, and that according to that law the 
master of a German vessel bas a prior lien on the vessel, equally 
with the seamen, for his wages. The maritime law of the United 
States, as administered in its courts of admiralty, on the other hand, 
while it regards the claims of seamen for wages as a saored lien, and 
gives them priority over ail other claims on the vessel, does not 
extend this privilège to the claims of a master of a vessel for wages. 
It gives the maater of a vessel no lien on the vessel for his wages, or 
for advances and disbursements made by him abroad. The décisions 
in support of this position are to be found quoted at length in Desty, 
Ship. & Adm. 117, 118. 

As this honorable court, as stated in the beginning of this report, 
bas decreed that the claims of the original libellants in this case were 
liens upon the vessel, the issue is raised between the aforesaid claims 
and that of the master of the aforesaid vessel, and this issue involves 
the question whether the German maritime law or the maritime law 
of the United States should govern in the décision of the conflieting 
claims of the respective libellants. 

I hold that the maritime law of the United States must govern. 
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and that the master of said vessel has no lien on the ves'sel for his 
wages and advances, as set forth in his pétition. In support of this 
view the following distinguished authority is referred to. Chief Jus- 
tice Story, in his Conflict of Laws, § 323, pp. 394^95, says: 

"But the récognition of the existence and validity of such liens, by foreign 
countries, is not to be confounded with the giving them a superiority, or 
priority, over ail other liens and rights justly acq^uired in such foreign coun- 
tries, under their own laws, merely because the former liens in the countries 
where they flrst attached had there by law, or by custom, such a superiority 
or priority. Such a case would présent a very différent question arising from 
a conflict of rights, equally well founded, in the respective countries. 

" This very distinction was pointed out by Mr. Chief Justice Marshall in 
delivering the opinion of the court in an important case. His language was: 
' The law of the place where the contract is made is, generally speaking, the 
law of the contract; i. e., it is the law by which the contract is expounded. 
But the right of priority forms no part of the contract. It is extrinsic, and 
rather a personal privilège, dépendent on the place where the property lies, 
and where the court sits which is to décide the cause.' And the doctriue was, 
on that occasion, expressly applied to the case of a contract made in a foreign 
country with a person résident abroad." 

Section 324: "Huberus has also laid down the qualifying doctrine: foreign 
contracts are to hâve their full effect hère, provided they do not préjudice the 
rights of our own country, or its citizens." 

" Hence," he adds, that " the gênerai rule should be thus far enlarged, if 
the law of another country is in conflict with that of our own state, in which 
also a contract is made, conflicting with a contract made elsewhere, we should 
in such a case rather observe our own law than the foreign law." 

Section 326, p. 410: "Lord Ellenborough has laid down a doctrine essen- 
tially agreeing with that of Huberus. ' We always import,' says he, ' together 
with their persons, the existing relation of foreigners, as between themselves, 
according to the laws of their own countries; except, indeed, where those 
laws clash with the rights of our own subjects hère, and one or othér of the 
laws must necessarily give way; in which case our own is entitled to the 
préférence. This having been long settled in principle, and laid up among 
our acknowledged rules of jnrisprudence, it is needless to discuss it further.' 
The suprême court of Louisiana has adopted a little more modifled doctrine, 
coinciding exactly with that of Huberus, ' that in a conflict of laws it must 
often be a matter of doubt which should prevail, and that whenever that 
doubt does exist the court which décides will prefer the law of its own 
country to that of a stranger; and if the positive laws of a state prohibit 
particular contracts from having effect according to the rules of the country ^ 
where they are made, the former must prevail.' " 

Section 327, pp. 410, 411 : " Mr. Chancellor Kent has laid down the same rule 
in his commentaries, as stated by Huberus and Lord Ellenborough, and said : 
' But on this subject of conflicting laws it may generally be observed that 
there is a stubborn principle of jurisprudence that will often intervene and 
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act with conliolling efflcacy. This principle is that wliere the lex loci con- 
tractus and the lex fori, as to conflicting rights acquired in eaeh, corne in 
direct collision, the cotnity of nations must yield to the positive law of the 
land.' Mr. Burge has expressed his own exposition of the doctrine in the fol- 
io wing terms: 'The law of a foreign country is admitted in order that the 
contract may receive the effect which the parties to it intended. No state, 
however, is bound to admit a foreign law, even for this purpose, when that 
law would contravene its own positive laws, institutions, or policy, which 
prohibit such a contract, or wlien it would pryudioe the rights of its own 
subjects.' " 

We are not left, however, to rely upon the authority of the distin- 
guished text writer above quoted in the solution of the question at 
issue, as it has been directly adjudicated in our own courts. In the 
case of The Bark Selah, in the district court of the United States for 
the district of California, Judge Hoffman rendered the following 
décision : 

" The master of the above bark, which is a British vessel, iutervenes for 
the payment of his wages out of the proceeds, concurrently with the seamen, 
and in préférence to the claims of certain material-men for supplies furnished 
in this port on the usual crédit of the ship-owners and masters. He claims 
this right under the Statute of 17 & 18 Vict. c. 104, § 191, which provides that 
every master of a ahip shall, so far as the case permits, hâve the same rights, 
liens, and remédies for the recovery of which, by this act, or by any law or 
oustom, any seaman not being master has for the recovery of his wages. 

"No décision is produced under this act.to the effect that the master may 
assert his claim for wages in priority to those of material-men with whom he 
has contracted and to whom he is persoually liable. 

"But, even if such be the law of England, it cannot supersede our own 
laws, which détermine the rights of persons within our jurisdiction. and the 
effects of contraets made under them. As the contract with the material- 
man was made in this port, its efEect, and the remédiés under it, must dépend 
upon our law, which is at once the lex fori and the lex loci contraottis, 

" By the gênerai maritime law prevailing in the United States and admin- 
istered by the national courts of admiralty, the claim of the material-man for 
materials furnished to a foreign vessel carries with it a lien on the vessel and 
has a priority over the master's claim for wages. 

" It was held by Mr. Justice Story that even the states of this Union hâve no 
power to alter, eularge, or narre w, with respect to foreign vessels, the admiralty 
jurisdiction of the United States, as governed by the législation of congress, 
and by the gênerai principles of maritime law. They hâve no authority to 
change that law, in respect to such vessels, by denylng liens existing under it, 
by creating new liens not recognized, or alter the priorities among différent 
lienholders. The Chiisan, 2 Story, 463. 

" If such powers are withheld f rom the states they surely cannot be con- 
ceded to the législature of a foreign country. By the maritime law which it 
is the duty of this court to administer, the libellant is entitled to a lien on the 
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vessel, unless it clearly appears that he gave an exclusively personal crédit 
to the master or owners, in exonération of the vessel. The Nestor, 1 Sumn. 
73, 75. 

" The proof in thia case is insufflcient to establisli that state of facts. Nof 
does it appear that an exclusive crédit was given to the ship and owners, in 
exonération of the master's liability. 

"As the claim, therefore, is one to which the maritime law attaches a lien 
prior to that of the master of any existing under that law, and as the master 
is himself personally liable for the debt, his claim must be postponed to that 
of the libellant. 4 Sawy. 40, 41." 

But even if it should be admitted that the German law is the law 
of this case, I hold that the claim of the master cannot be maintained. 
The évidence before me shows that the master, Tirhen obtaining the 
crédit which he did from the material men, represented himself abso- 
lutely as part owner of the vessel, and rendered himself liable for 
said indebtedness, and he is estopped from setting up a claim 
which, if allowed, would, pro tanto, defeat the claim of the said mate- 
rial-men. 

2. Claim of Cari Saatman, mate, shipped at Liverpool September 
5, 1879, discharged December 2, 1880, at Charleston, South Caro- 
lina. 

This claim is as foUows, to-wit : 

14 months and 27 days' wages, at 78 marks per month, 

from 5th September, 1879, to December 2, 1880, - marks 1,162 
2J months' wages, to pay passage home, - 195 



marks 1,357 
Less amount paid him by captain, - - 239 



marks 1,118 =$268 11 

In considering this claim, the first question raised is as to the item 
of 195 marks, for 2|- months' wages, to pay passage home, the solu- 
tion of which dépends upon the German law. So far as I hâve been 
able to learn, the German law applicable to the point in issue, from 
the translations of the same put in évidence, is as follows, to-wit : 

"When the contract for wages is terminated before the completion of the 
voyage, without any fault of the crew, (as in this case, by tlie sale of the ves- 
sel under process of law,) and the crew are discharged, they are entitled to the 
wages earned up to the date of the termination of the contract, and in addi- 
tion to a free passage to the port from which they shipped, and to the wages 
which they would hâve earned during said passage, or to a corresponding 
rémunération, according to the option of the captain, — the retum passage, and 
wages together, to be computed at from two and one half to four months' 
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wages, according as the crew is discharged in a European or f oreign port ; but 
they are not entitled to more than they would hâve eamed on the completion 
of the voyage." 

It f urther provides that the claim to a return passage and wages is 
satisfied if the seaman is capable of work and gets service on a Ger- 
man ship, corresponding to his former position and wages, and the 
ship is bound to the port from which he shipped, or to some port 
lying near the same. In this latter case free passage and wages are 
allowed from the port to which he is bound to the port from which he 
shipped. 

The German law npon this point is similar to the English and 
American laws, and is for the protection of seamen. It is intended, 
where there is a breach of contract for wages without fanlt of the 
seaman, to secure to him indemnity ; or, in other words, to place him 
in as good a position as he would hâve been in had the contract been 
performed. In this case no port for the termination of the voyage 
was fixed in the shipping articles ; the contract was for certain ports, 
and further on. 

The évidence shows that the Trautvetter was purchased by a Ger- 
man, a résident of Barth, Germany, and that on the seventh of 
December she was engaged under a charter-party "for a voyage from 
Charleston, South Carolina, direct to a safe port in the United King- 
dom or on the continent — Havre to Hamburg, both included, or so near 
thereto as she can safely get — on terms foUowing ; port of discharge 
to be named on signing bills of lading," and that Cari Saatman 
shipped on said vessel as mate. The évidence does not show at 
what wages he shipped, but, in the absence of proof to the contrary, 
the inference is that the wages for which he shipped under the char- 
ter-party were equal to those he had been receiving, and that he 
would be placed, at the termination of the voyage, in as good a posi- 
tion as if the original contract had not been terminated. I report 
the foUowing amount to be due him : 

15 montha' and 3 days' wages, at 78 marks per month, 

froin September 5, 1879, to December 8, 1880, - marks 1,178 
Less amount paid him by captain, - - 239 



marks 939 = $225 36 

It was contended that the amount of 78 marks, the advance 
stipulated in the shipping articles to be paid to the mate, should be 
dedueted from his claim. I hold that it was compétent to prove by 
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paroi testimony that said advance was not paid, and that the évi- 
dence adduced proves its non-payment. 

Claim of John Sehacht, carpenter. Shipped Pebruary 28, 1879, ai 
Antwerp; discharged November 9, 1880, at Charleston, South Caro- 
lina. This claim is as follows : 

20 months' and 12 days' wages, at 54 marks per 
month, from 28th February, 1879, to Qth No- 
vember, 1880, marks 1,099 93 

2J months' wages, to pay passage home, - 135 Ot) 



marks 1,234 93 
Less amount paid him by captain, - - - 197 46 



' marks 1,037 47 = $248 79 

Claim bf August Lasa, seaman. Shipped at Antwerp on tweniiy- 
eighth of Pebruary, 1879 ; discharged at Charleston, South Carolina, 
November 9, 1880. This claim is as foUows: 

16 months' wages, at 36 marks, f rom 28th February, 
1879, to June 20, 1880, - . - - marks 576 00 

4 months and 12 days as steward, at 48 marks, from 
28th June to 9th November, 1880, - - 211 20 



marks 787 20 
2J months' wages to pay passage home, - - 120 00 



marks 907 20 
Less amount paid him by captain, - - 470 29 



marks 436 91 = $104 78 

Claim of William MuUer, seaman. Shipped at Antwerp 28th Feb- 
ruary, A. D. 1879; discharged at Charleston, South Carolina, Novem- 
ber 9, 1880. This claim is as follows : 

16 months' wages, at 33 marks per month, from 28th 
February, 1879, to November 9, 1880, - - marks 528 00 

4 months and 12 days, at 36 marks per month, from 
28th June to November 9, 1830, - 158 40 

2^ months' wages, to pay passage home, - - 90 00 



marks 776 40 
Less amount paid him by captain, - - 311 97 



marks 464 43 = $111 37 
Claim of John Saatman, seaman. Shipped at Glagow 17th Feb- 
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ruary, 1878; discharged at Charleston 9th November, 1880. This 
claim is as foUows : 

12 months' wages, at 25.50 marks, from 17th Feb- 
ruary, 1878, to 17th February, 1879, - - marks 360 00 

16 months' wages, at 23 marks, from 17th Febru- 
ary, 1879, to 17th January, 1880, - - 368 00 

4 months' and 25 days' wages, at 33 marks, from 
17th June, 1880, to November 9, 1880, - 159 50 

2 J months' wages, to pay home passase. - 82 50 



marks 970 00 
Less amount paid him by captain, - - 412 86 



marks 557 14 == $133 61 

The aforesaid libellants are represented by Capt. Prundt, under a 
power of attorney. The power of attorney authorizes Capt. Prundt 
to-^emand and sue for the wages and compensation due the said 
libellants for services rendered by them as seamen on board of the 
barkentine Trautvetter, and purports to hâve been signed on the 
twenty-sixth of November, 1880, by the said seamen-, in présence of 
P. Belt, chief officer of the ship Neptune, aboard which ship they had 
sailed. As P. Belt, the witness to the signatures of the said seamen, 
sailed with them on the day of the exécution of the said power of 
attorney, it was attempted to prove the same by the testimony of 
Capt. Prundt. Capt. Prundt testified that he saw the said seamen 
sign the power of attorney on the morning of the twenty-sixth of 
November, 1880, in the présence of P. Belt, chief of&cer of the ship 
Neptune, in the cabin of the said vessel. 

It was contended that the signatures to the power of attorney were 
not genuine, but were written by the same party, and that the power 
of attorney was illégal. 

Witnesses who had much expérience in deciphering handwriting 
were called upon to testify as to the genuineness of the signatures. 

Messrs. E. H. Sparkman and William Thayer testified that in their 
opinion the signatures to the power of attorney were by the same 
party, and did not correspond with the signatures to the shipping 
articles. 

Messrs. E. A. Pringle, M. W. Wilson, and J. E. Philips, on the 
otber hand, testified that in their opinion the signatures to the power 
of attorney were by différent parties, and corresponded to the ship- 
ping articles. 

W. M. Oglivie, a olerk of Capt. Gard, testified that he was ac- 
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quainted Avith the signature of P. Belt, and that in his opinion the 
signature to the power of attorney as witness was P. Belt's, although 
he would net swear to it. 

The testimony further shows that the power of attorney in ques- 
tion was prepared by Messrs. Lord & Inglesby, the attorneys of the 
intervening libellants, upon diseovery that the ship Neptune, aboard 
which the aforesaid seaman had shipped, had not crossed the bar and 
was still in port; that it was arranged that Mr. Inglesby, oï said firtn, 
should accompany Capt. Frundt to the Neptune the next day (wMbh 
was Sunday) and witness the exécution of the power of attorney; 
that in exécution of such arrangement fo. Inglesby met Capt. Frundt 
at 10 o'clock A. M., the hour appointed, at Southern wharf, anà was 
prevented from going to the Neptune by a heavy fog; that Mj:. 
Inglesby was nnable to go the next day, (Monday,) being compelled 
to go to Columbia that night, and gave the power of attorney to Câpt. 
Frundt to take to the Neptune and obtain the signatures of the sea- 
men to the same; that the power of attorney was returjied to Mr. 
Inglesby the same day by Capt. Frundt, executed as offered in évi- 
dence. 

The évidence further shows that the shipping articles of the bairk- 
entine Trautvetter were delivered to Mr. Witte, the German consul, 
on the third day of September, the day after the arrivai of the said 
vessel in the port of Charleston, and remained in his possession until 
produced in évidence in this cause. 

From the évidence before me, I report that the signatures to the 
power of attorney are genuine. 

The évidence further sbows that the said seamen voluntarily 
shipped on the ninth of November, 1880, on board of the ship Nep- 
tune, for Bremen, a port nearer to Barth, their home port, than Ant- 
werp, the port from which they originally shipped. It does not show, 
however, the wages at which they shipped. In the absence of proof 
to the contrary, the presumption is that the wages they shipped at 
aboard the Neptune were at least equal to those for which they had 
contracted aboard the Trautvetter. I report that the said seamen are 
not entitled to return passage home and wages, as stated in the claim 
in their pétition. Objections were made to the increase of wages set 
forth in the claims of August Lass, William MuUer, and John Saat- 
man, on the ground that provision for the same did not appear in 
the shipping articles. 

The évidence shows that August Lass shipped aboard of th& 
Trautvetter as a seaman, and was promoted to the position of steward 
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on the twenty-eighth of June, 1880, at New York, to fill the position 
of the steward who then left the vessel, and that the increase of 
wages allowed him correaponded with those given to his predecessor. 
I hold that the said seaman, August Lass, is entitled to the increase 
of wages allowed him, as stated in his elaim : "If a seaman is pro- 
moted he takes the wages of his new office." 2 Parsons, Ship. & 
Âdm. 43 ; The Providence, 1 Hagg. Adm. 391 ; The Gondolier, 3 Hagg. 
Adm. 190 ; Hicks v. Walker, Exch. 1856, p. 37, (Eng. L, & Eq. 543;) 
Tke Schooner Wm. Martin, 1 Spr. 564. 

I hold, also, that the captain had a rightto increase the wages of 
the seamen William MuUer and John Saatman, and that it is com- 
pétent to prove the same by paroi and documentary testimony, and 
that the évidence adduced proves the increase of wages, as stated in 
their claims. / 

I report that the following amounts are due the said seamen: 

TO JOHN SOHAOHT, CABPENTEK. 

20 months* and 12 days' wages, at 54 marks per 
month, from February 28, 1879, to îfovember 
9, 1880, marks 1,099 93 

Less amount paid him by captain, - - 197 46 



marks 902 47 == 4>i:lt> 59 

TO ATTGTTST LAfîS. SEAMAN, 

16 months' wages, at 36 marks, from 28tli Feb- 
ruary, 1879, to June 28, 1880, as seaman, - marks 576 00 

4 months and 12 days as steward, at 48 marks 
per month, from 28th June, 1880, to N'ovem- 
ber 9, 1880, - - - - - 211 20 



marks 787 20 
Less amount paid him by captain, - - 470 29 



marks 316 91 = $76 06 

TO WILLIAM MULLER, SEAMAN. 

16 months' wages, at 33 marks per month, from 
28th February, 1879, to November 9, 1880, - marks 528 00 

4 months and 12 days, at 36 marks per month, 
from June 28, 1880, to November 9, 1880, - 158 00 



marks 686 00 
Less amount paid him by captain, - - 311 97 



marks 375 03 == $90 03 
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TO JOHN SAATMAN, SEAMAS. 

12 months' wages, at 25.50 marks, from 17th 

February, 1878, to 17th February, 1879, - marks 360 00 
16 months' and 25 days' wages, at 33 marks, 

from 17th February, 1879. to 17th June, 1880, 868 00 

4 months and 25 days, at 33 marks, from 17th 

June, 1880, to 9th November, 1880, - ■ 159 50 



marks 887 50 
Less amount paid Mm by captain, - 412 86 



marks 474 64 =;= $113 91 



Claim of Maximus Lundquist, (Swede,) seaman, Shipped at New 
York 28th June, 1880; discharged at Charlèston, December 2, 1880. 
Claim îs as foUows : 

5 months' and 4 days' wages, at $12 per month, from 2Bth June, 1880, 

to December 2, 1880, - - ... - $61 60 

2J months' wages, to pay passage home. - - - - 30 00 



$91 60 
Less amount paid bim by captain, - . • - > 25 00 



$66 60 



I report that the évidence shows ihat the above seaman contracted 
at $10 per month wages, instead of $12, as stated in abovç claim. 
There being no évidence before me showing that the said seaman 
contracted for a return to New York, I report that he is entitled to a 
retnm passage to New York, and wages which he would hâve earned 
during said passage, according to the rate of wages contracted for 
aboard of the Trautvetter. I report the amount due said seaman to 
be— 

5 months' and 14 days' wages, at $10 per month, from 28th June, 1880, 

to 12th December, 1880, - - - - . - $54 66 

Return passage money to New York, - - - - 10 00 



$64 66 
Less amount paid bim by captain, ■ - - - - 25 00 



$39 66 



Claim of Hans Tjarqen. (Swede,) seaman. Shipped at New York the 
twenty-eighth of June, 1880, discharged December 2, 1880. Claim 
is as foUows : 
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5 moiiths' aucl 4 Jays' wages, at 315 per month, from 28th June, 

1880, 1,0 Decembet- 2, 1880, - - - - - - S 77 00 

2J months' wages to go home, - - - - - 37 50 

$114 50 
Less amouttt paid Mm by captain, - - - - - 36 00 

$ 78 50 
I report tlie amount due said seaman to be — 

6 months' and 14 days' Wages, at $15 per month, from June 28, 1880, 

to December 12, 1880, $ 82 00 

Passage money to New York, - - - - - 10 00 



$ 92 00 
Less amouht paid him by captain, - - - • - 36 00 



$ 56 00 



In estimating the afôresaîd claims 10 days are allowed for the 
Voyage of a sailing vessel from Charleston to New York, and $10 for 
the passage of a sâilor. 

1 report that the claims of the aforesaid seamen, Cari Saatman, 
John Schacht, August Lass, John Saatman, William Muller, Maxi- 
mus Lundquist, and Hans Larsen, are liens upon the said barkentine 
Graf Klot Trautvetter, and are of the same rank as to priority. I 
report, further, that the said, liens are prior to the claims of the 
material-men, which were adjudged liens on said vessel by a decree 
of this honorable court, of date the twentieth of November, 1880, as 
stated in the first portion of this report. 

The évidence taken before me in this case is filed with this report, 
and is marked as foUows, to-wit : 

Testimony of witnesses, Capt. P. W. Frundt, Cari Saatman, Hans Larsen, 
Maximus Lundquist, C.O. Witte, B. A. Pringle, M. W. Wilson, J. E. Philips, 
and W. M. Oglivie, marked Exhibit A. Power of attorney by seamen to Capt. 
Frundt, Exhibit B. Copy of accounts of receipts and expenditures of barkentine 
Trautvetter, Exhibit C. Copy of seamen's accounts, Exhibit D. Copy of 
ship's certificate, Exhibit E. Charter-party at Montevideo, Exhibit F. Char- 
ter-party at Charleston, S. C, Exhibit G. Translation of German law, Ex- 
hibits H, 1 and 2, and I. Lithographs of signatures to the shipping articles 
of the Trautvetter, Exhibit J. 

(This report was subsequently confirmed by the district court.) 
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The Gboege A. Hoyt. 

(District Court, 8. B. Nm York. January, 1881.) 

1. Admiealty — CoLMSioN — Négligence — Btbam-Boats with Towa — Amend- 

KENT OF LlBBL. 

As the steam-boat S., with her tow of about 30 beats, was rounding West 
Point, on the west side of the Hudson river, on her way up, the day being clear, 
the steam-boat C, with her tow, being just ahead of the S., and heading 
across the river to Magazine point, on the east side, the river hère taking a 
Sharp turn to the west, there were disclosed to the pilot of the 8. the steamer 
G. A. H. , with her tow, coming down the river close to the west side, a schooner 
coming down, before a light west wind, and another heading up, and the 0,, 
with her tow, in the position stated. The 0. was taking the usual course in 
this narrow part of the river, the tide being strong flood, but the S., whicii had 
been gaining on her, tried to pass her on the west, or her port side.; As she 
was lapping the S.'s tow the schooner got in her way, while trying^to makelier 
tack to the eastward, and the S. then was' compelled, in otder to avoid, the 
schooner, to head still further to the west, and then to stoii till' the schôôner 
got out of the way, the effect of which was to bring her tow dangerously near 
to the tow of the G. A. H. The end of the S.'s tow haying taken a we^wftfd 
swing with the tide, came in collision with the port boat, the schpojiei! jT.jIij N., 
on the flrst tier of the G. A. H. 's tow, thus causing the dainàge to the lihellant'a 
barge on the port side of the S.'s tow; the G. A. H., oa seeing the 8. change 
her course, having stopped, and slacked her starboard hawser, thus tàiusingiiM' 
tow to swing into the west bank. 

Hdd, that the libellant's claim that the G. A. H. was in motion at the timé 
of the collision and took a sudden sheer under the stem of the tow of tié' 8. 
after passing, thus causing the collision, is against the weight of evidende. ■ ■ ' ; 

That such a movement was wholly uncalled for by the situation, and witho»^ 
apparent motive, and that the libellant's witnessés may hâve been deceived on 
this point by the effect of the movement of their own tow. 

That the collision was wholly due to reckless navigation of the S; iii fceeping 
on at full speed in a narrow part of the river, and trying to, pass the ,0. while 
the river was so obstructed that the attempt could not be safely made without 
seriouB risk of collision with one or anolher of the vessels she was approàching. 

Also hdd, that, the proof being that the S. did not keep anywheremear the 
eastem bank of the river, the libellant's motion to amend in that regard ^hould 
be denied. 

W. R. Beebe, for libellant. 

B. D. Benedict, for claimant. 

Choatb, D. J. This is a suit brought to recover damages for injury to 
the libellants' barge Washington through a collision with the schooner 
Jane L. Newton, which was at the time of the collision in tow of the 
George A. Hoyt. The collision took place on the fourth of June, 
1875, in the Hudson river, just above West Point. The Washington 
was in tow of the steam-boat Syracuse, and was one of a tow of about 
30 boats, being the outside boat on the last tier but one on the port 
side. Immediately ahead of her was the barge Tompkins, and astera 
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of her the barge St. Nicholas. The Syracuse, with her tow, was 
going up the river. The George A. Hoyt, with her tow, was eoming 
down. The day was fine and clear. The wind was light and westerly. 
The collision was about 11 o'clock in the forenoon. The libel is 
brougiit against the George A. Hoyt, the Syracuse, and the Jane L. 
Newton, but is only prosecuted against the George A. Hoyt. It 
charges her with too great speed, with not keeping well over on the 
west side of the river, and with taking a sudden and unnecessary 
sheex acroas the stern of the Syracuse tow after passing it, so as to 
bring tbe hawser under the bottoms of the beats in tow of the Syra- 
cuse, thereby bringing the schooner Jane L. Newton, which was on 
the port side of the first tier in the tow of the George A. Hoyt, into 
collision, first with the Tompkins, then with the Washington, doing 
her great injury, and then with the St. Nicholas. 

The libel allèges that the tide was ebb. The answer avers that it 
was strong flood. There is no doubt upon the évidence, however, that 
the flood-tide had been running for an hour or two. The libellants 
insist'tîiat the George A. Hoyt was not over on the west side of the 
riyer ; but on this point, also, the testimony is clearly with the steam- 
boat. -She had been eoming down, keeping as. close as was prudent 
to the west bank, proceeding very slowly against a head-tide, and 
when the Syracuse and her tow came round the lamp at West Point 
the Hoyt and her tow were at that part of the river called Moore's 
f ôlly, beading'dowh towards the govemment dock, and as close to 
the west side of the channel as it is usual for tugs with tows to be. 

The libel allèges that the Syracuse, with her tow, hugged the west- 
ern side of the river after turning the point. Upon the trial this 
was clainied by libellants' proctors to be a clérical error, and it was 
claimed that the intention was to allège that she was hugging the 
éastern i.ià.e of the river. The libellants' application to amend was 
reserved till the cause should be heard, with ieave then to ask for the 
amendment if the proofs should warrant it. 

The testimony shows that the Syracuse, with her tow, was follow- 
dùg aiiother steara-boat, theCeres, also with a tow, and was rapidly 
■overtaking her. The Gères first turned the point at the lamp, and 
when the Syracuse turned the point as she did, well over towards the 
western side of the river, and opened this reach of the river, which 
there ttims nearly west, she had in sight the George A. Hoyt with 
her tow, stretching along the west bânk by Moore's Folly, the Ceres 
and her tow, heading up for Magazine point, on the opposite bank of 
the river, a schooner eoming down before the wind, and another 
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eehobner beating up against the wind. The river at that placé ië 
narrow and the flood-tide strong, setting over towards the west bank.. 
The usual and proper course of a tow going up on a flood-tide is, àfter 
passing the point close to the west bank, to head across for Magazine 
point, on the other sida, and this course the Ceres was taking. The 
Syracuse, notwithstanding that the George A. Hoyt and her tow and the 
two schooners were in the river, and might interfère with her accom- 
plishing her purpose suecessfuUy, undertook to pass the Ceres and 
her tow to the west, or on their port hand. Instead of heading up 
for the Magazine point, on the east side of the river, she took a course 
more westerly than the Ceres and about the middle of the river, and 
was coming up to and lapping the tow of the Ceres, when it became 
évident to her pilot that the schooner beating up the river was in her 
way. This schooner was tacking on the west side in order to stand 
over to the eastward, and, from losing the wind, or for sonie other 
reason, was longer in making the manoeuver than the pilot of the 
Syracuse calculated upon, and he was compelled, first, to shèer still 
further to the westward, and then to stop, in order to avoid the 
schooner and pass to the westward of her, and give her time to get 
eut of the way on her eastward tack. This brought the Syracuse and 
her tow in dangerous proximity to the George A. Hoyt and her tow. 
When the schooner finally stood to the eastward the Syracuse passed 
her, the forward barge in her tow on the starboard side just grazing 
against the schooner. 

As the Syracuse passed the schooner she sheered again sharply to 
the eastward, for the purpose, it may be presumed, of drawing her 
tow out of the way of that of the George A. Hoyt; but her tow had 
already taken a swing to the westward, the effect of her stopping and 
of the tide. When the pilot of the George A. Hoyt saw the Syracuse 
change her course he stopped his boat and slacked his starboard 
hawser, thus letting the boats in his tow swing into the bank,- and 
they had no headway at the time of the collision. The end of the 
tow of the Syracuse, however, kept on with this swing to the, west- 
ward, and the Tompkins, Washington, and St. Nicholas came in con- 
tact with the schooner Jane L. Newton, which was on the port side 
of the first tier in the tow of the George A. Hoyt. Several witnesses 
from the Syracuse and her tow testified that the George A. Hoyt was 
in motion at the time of the collision, and took a sudden sheer under 
the stem of the St. Nicholas after passing her, thus bringing the 
schooner down on the port side of the tow of the Syracuse, as alleged 
in the libel, but the weight of the testimony clearly is that the George 
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A. Hoyt and her tow had then stopped, and made no such aherr 
across the stern of the other tow. Such a movement would hâve been 
wholly uncalled for by the situation in which the George A. Hoyt 
was, and, being without apparent motive, the évidence from the cii- 
cumstances of the case greatly strengthens the direct testimony on 
this point. And the testimony of thèse witnesses from the S3'racu8e 
and her tow can, without difiSculty, be reconcHed with the rest of the 
proofs upon the supposition that the effect which they saw and testi- 
fied to was eaused by the movement of their own tow instead of that 
of the tow of the George A. Hoyt. Just before the vessels came 
tbgether, the pilot of the Syracuse seems to hâve stopped his engine 
againsjbut too late to arrest the forward movement of his tow, and 
it had no tendency to check its swing towards that of the George A. 
Hoyt, if, indeed, this second stoppage did not aggravate the effect of 
the westward swing of his tow. 

The évidence does not warrant the allowance of the amendment of 
the libel. prayed for. The libel, if amended as proposed, would be 
contrary to the évidence ia this particular allégation, for upon the 
proofs the Syracuse did not keep on, or any where near, the eastern 
bank of the river. The amendment cannot, therefore, be allowed. 
Nor is it satisfactorily explained how the error in the libel occurred. 

In conclusion, it is only necessary to say that none of the faults 
charged against the George A. Hoyt are proven, and that on the évi- 
dence the collision was eaused solely by the reckless and careless 
navigation of the Syracuse, in keeping on, at full speed, in this nar- 
row part of the river, and attempting there to pass the Gères, whUe 
the river was so obstructed by the George A. Hoyt and her tow, and 
the two schooners and the Gères and her tow, that this manoeuver 
could not there be safely or prudently accomplished or attempted 
without serious risk of collision with one or another of those vessels. 
It is suggested in argument that tiie George A. Hoyt was not stopped 
soon enough. This is not charged in the libel as a fault against her. 
It is, perliaps, inconsistent with the libel. But it is not sustained by 
the évidence. The proof is that she stopped promptly on the first 
appearance of danger. 

Libel dismissed, with costs. 
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BoYD, Adm'r, etc., ». Clark and others. 
[Circuit Court, E. D. Michigart. October 17, 1881.) 

1. UOlîIXiICT OP LaWS — RiaHTS AND REMEDIES— PbRIODS OF LIMITATION. 

Where a statute gives a right unknown to the common law, and limits the 
time within which an action shall be brought to assert such right, such limita- 
tion will be enforced by the courts of any state wherein the plaintifE may sue. 
Hence, where a statute of the province of Ontario gave compensation for 
death, caused by the wrongful act of another, and further provlded that action 
should be brought within 12 months after such death, it was Md that this 
limitation was also applicable to actions brought in the state of Michigan 
under this statute. 

On Demurrer to Déclaration. 

This is an action, based upon a statute of the province of Ontario, to recover 
damages for the death of plaintifl's intestate by reason of the alleged neglL 
gence of the défendants. The déclaration sets forth that plaintiff's intestate 
(his son) was in the employment of défendants as a deck hand upon the 
steam-boat Alaska, owned by défendants and engaged iù navigation as a com- 
mon carrier between Détroit and Sandusky; that by reason of négligence and 
want of proper care on the part of the ownera in regard to the construction 
and equipment of the steamer, and in perraitting her to race with another 
vessel, the boiler exploded, while the steamer was in the waters of said prov- 
ince, and plaintifl's son was thrown into the lake and drowned. The déclara- 
tion then sets forth the statute relied upon, the material portions of which 
read as roUows: 

" Sec. 2 Whenever the death of a person has been caused by such wrong- 
ful act, neglect, or default as would, if death had not ensued, hâve entitled 
the party injured to maintain an action to recover damage in respect thereof, 
in such case the person who would hâve been liable if death had not ensued, 
shall be liable to an action for damages, etc. 

" Sec. 3. Every such action shall be for the beneflt of the wife, husband, 
parent, aud children of the person whose death has been so caused, and shall 
be brought by and in the name of the exécuter or administrator of the person 
deceased.and in every such action the judgeor jury may give such damages as 
they think proportioned to the injury resulting from such death to the parties 
rcspectively for whom and for whose beneflt such action has been brought ; 
and the amount so recovered, after deducting the costs not recovered from 
the défendant, shall be divided among the before-mentioned parties, in 
such shares as the judge or jury by their verdict flnd and direct. 

Sec. 5. Not more than one action shall lie for and in respect of the same 
subject-taatter of complaint, and every such action shall be commenced within 
12 months after the death of the deceased person." 

Hère f ollow the. usual averments a^ to the next of kin, and the appointment 
of complainant as administrator. 

To this déclaration défendants demurred, mainly upon the ground that the 
action was not begun within the year, as required by section 5 of the stat- 
utes. 

v.8,no.l2— 54 
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William I. Carpenier and Alfred Russell, for complainants. 

F. H. Canfield and Q. Y. N. Lothrop, for défendants. 

Beown, D. J. It is a well-established principle of law that where 
a right of action is given by a state statute such right may be enforced 
in another state, and also that such right will be enforced according 
to the forms and modes of procédure in use in the latter state. Or, 
to put it briefly, the lex loci contractus governs the rights of parties, 
but the lex fori détermines the remedy. This principle bas been 
applied in a large numberof cases arising upon contracts, but in the 
récent case of Dennick v. Railroad Co. 103 U. S. 11, it was applied 
to a statute of this description, where the administrator brought bis 
action in another state. An almost unbroken séries of adjudications 
bas also establiahed the further proposition that the time -within 
which an action may be brought relates generally to the remedy, and 
must be determined by the law of the forum. Hence, it would foUow 
that if this statute contained no limitation of time within which an 
action must be brought, and the time had been left to dépend upon 
the gênerai statutes of limitations in the province of Ontario, it is 
clear that we should hâve disregarded such statute, and permitted the 
plaintifif to bring this action at any time before actions of this 
description would be barred by the statutes of this state. 

An exception to this gênerai rule, however, is suggested by Mr. Jus- 
tice Story, in bis Conflict of Laws, § 582, of cases where the statutes 
of limitation or prescription of a particular country do not only ex- 
tinguiah the right of action, but the claim or title itself, ipso facto, 
and déclare it a nuUity after the lapse of the presoribed period ; and 
the parties are within the jurisdiction during the whole of that 
period, so that it bas actually and fully operated upon the case. 

" Suppose, for instance, personal property la adveraely held in a state for a 
period beyond that preacribed by the laws of that state, and, after that period 
has elapsed, the possessor should remove into another state, which has a 
longer period of prescription, or is without any prescription, could the orig- 
inal owner assert a title there against the possessor, whose title, by the local 
law and the lapse of time, had become final and conclusive before the re- 
moval." 

The cases of Shelhy y, Guy, 11 Wheat. 361 ; Goodman y. Munks, 8 
Port. 84, (overruled by Jones v. Jones, 18 Ala. 248;) Brown v. Brown, 
6 Ala. 608; and Fears v. Sykes, 35 Miss. 633, do, in fact, lend sup- 
port to this distinction ; the gênerai ténor of thèse cases being to the 
eiïect that where the statute of oiie state déclares that the possession 
of Personal property for a certain period vests an absolute title, such 
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prescription will be enforced in every other state to which the prop- 
erty may be removed, or wherein the question may arise. 

In the P., C. & St. L. R. Co. v. Hine, 35 Ohio St. 629, it was held 
that under an act requiring compensation for causing death by wrong- 
ful act, neglect, or default, which gave a right of action provided such 
action should be commenced within two years af ter the death of such 
deceased person, the proviso was a condition qualifying the right of 
action, and not a mère limitation on the remedy. The accident 
occurred on the twenty-fourth of September, 1870. The suit was 
begun on the twenty-third of January, 1873. In March, 1872, the- 
act was amended by increasing the amount for which recovery might 
be had, and by omitting the limitation contained in the proviso, and 
also by repealing the section as it stood before. The court held that 
in oreating or giving the right it was within the power of the législa- 
ture to impose upon it such restrictions as were thought fit ; and if 
restrictions were imposed, they must be referred to the newly-created 
right itself, if the restricted language used would warrant it ; for the- 
act being in dérogation of the common law, any restrictive language 
used in it must be construed against the right created by it. Ând 
it was also suggested that it would bave been différent if the act 
were merely remédiai as to existing rights. It was further held 
that the plaintiff's rights must be determined as the act originally 
stood, and was therefore subject to the restrictions contained in the 
proviso, and the action, not having been brought within the two years, 
could not be sustained. The case differs from the one under consid- 
ération only in the fact that the limitation was contained in a proviso- 
to the section directing in whose name the action should be brought. 
In the case of Eastwood v. Kennedy, 44 Md. 563, it was held that 
where a statuts of the United States for the District of Columbia 
gave a claim for the recovery of usurious interest, provided suit to 
recover the same be brought within one year after the payment of 
such interest, that it would not be compétent for a party to recover 
in Maryland after the lapse of a year, and that the courts of that 
state were bound to respect and apply the limitations contained i» 
the act. The cases of Baker v. Stonebraker'a Adm'r, 36 AIo. 349, and 
Huher v. Stiener, 2 Bing. (N. C.) 202, are somewhat analogous, but 
throw little additional light upon the question. 

To this extent go the authorities, and no further. None of them 
are eontrolling hère. None are precisely upon all-fours' with the case 
under considération. We are compelled, then, to deal with it to a cer- 
tain extent as an original question. The législature of Ontario has- 
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given a riglit unknown to the common law, but it has seen fit to qual- 
ify this right by providing that no more than one action shall lie for 
the same subject-matter, and that every such action shall be com- 
menced within 12 months after the death of a deceased person. 

To permit an action to be brought upon it hère after the 12 months 
would be giving plaintiff a right which the statute he invokes does not 
authorize, and to that extent nuUifying the statute. In the Dennick 
Case the suprême court held that the method of distribution provided by 
the local act, although a part of the remedy, should be pursued by the 
court in which the action is brought. It would seem from this that 
even so far as the remedy is concemed the court will not universally 
adopt the law of the former, The true rule I conceive to be this : that 
where a statute gives a right of action unknown to the common law, 
and, either in a proviso to the section conferring the right or in a 
separate section, limits the time within which an action shall be brought, 
snch limitation is operative in any other jurisdiction wherein the 
plaintiff may sue. 

It results from this that the action ia barred by the statute and the 
demurrer must be sustained 



EicH V. Thb Town of Seneoa Falls. 

(Oireuit Court, W, D. Mw York. September 3, 1881.) 

1. Mdbicipai, Bonds — Ovebdiie Cottpons — Interbbt. 

Coupon bonds bear interest from the date of the maturity of the respective 
coupons. 

Jas. R. Cox, for plaintiff. 

Comstock ds Barnet, for défendant. 

Wallacb, D. J. The objections raised by the défendant to the 
validity of the bonds may be sufficiently disposed of by adopting the 
décisions of the state court in Syracuse Sav. Bank v. Town of Seneca 
Falls, (MS.) and Angel v, Town of Hume, 17 Hun. 374, as thèse dé- 
cisions entirely commend themselves to the judgment of this court, 
The objection to the jurisdiction, based upon the ground that the 
bonds were transferred to the plaintiff by a written assignment, and 
that an action eould not hâve been maintained thereon by the 
assignor on account of his being a citizen of this state, is not well 
taken, because thèse coupon bonds are promissory notes, negotiable 
by the law-merchant, and therefore not within the restriction of the 
jurisdiction clause. 
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The question in the case wliich présents more doubt is whether 
the plaintifE is entitled to reeover interest on the unpaid instalments 
of interest. The action is brought upon the bonds, and thèse provide 
for the payment of the principal Bum in 30 years, with interest semi- 
annually, at 7 per cent, par annum, on the first day of January and 
July in each year, at the office of the Union Trust Company, New 
York city, on présentation of the proper interest warrant hereto 
annexed. If the action had been brought upon the interest coupons, 
it is well-settled the plaintiff would be entitled to interest on them 
from the time of their maturity. On the other hand, were this an 
ordinary bond for the payment of the principal at a future time, with 
interest at specified times before the principal should mature, it is 
concededly the law of this state that interest could not be recoverable 
upon the unpaid instalments of interest. 

The plaintiflf could not reeover for the unpaid instalment of inter- 
est without presenting and surrendering the coupons upon the trial, 
and in légal contemplation they are not severed from the bond until 
payment. The City v. Lamson, 9 Wall. 477, 485. It would seem, 
therefore, that a right of action upon the bond necessarily carries 
with it ail the rights of recovery upon the coupons, including that 
for interest upon non-payment of the coupon at maturity. The 
bond may be considered as an agreement for the payment of a prin- 
cipal Bum at a specified date, and for the payment of divers promis- 
sory notes representing interest at specified dates. As the owner of 
the bond can transfer the coupons, and thé transférée would be enti- 
tled to interest from the time of their maturity, there seems to be no 
Sound reason why he should not also be entitled to like interest if he 
retains the coupons. The oharacter of the obligation is not affeeted 
by the form of the action adopted by the plaintiff, and he does not 
obtain the fuU benefit of bis obligation unless he is allowed interest 
by way of damages for the defendant's failure to fulfil the obligation. 

Judgment is ordered for plaintiff accordingly. 
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Mabtindale V. Waas and another. 
lUireuit Court, D. Minnesota. îSeptember, 1881.) 

1. ConTRACTS— Time Not of thk Essence. 

Time is not of the essence of a contract to convey real estate, in tlio absence 
of any express provision. 

2. SaME — CONCUHEBNT CONDITIONS. 

When, in an agreement for the sale of real estate, tlie same day has been 
fized for the payment of the raoney and the delivery of the deed, the two sida» 
of the contract will be mutual and concurrent conditions. 

3. Same — Tender op PBRFOKMAifCB. 

The expression of a willingness to gire a deed is not a sufflcient tender of 
performance where the agreement was to giv^ a deed and also assign an inter- 
est in a lease. 

Suit brought to enforce spécifie performance of a contract for th© 
sale of real estate. 

A. F, Scott, for complainant. 
A. F. Foster, for défendants. 

FAOTS. 

Nelson, D. J. The défendants, on January 23, 1880, entered înt» 
a writteu contract for the cou voyance to complainant of the soutb 
half of a lot, designated on' the government plat as lot No. 7, in the 
W. |- of section 5, township 28, range 23, together with water-rights, 
etc. John Waas negotiated the sale. The land was supposed to 
contain 18.25 acres, and the complainant agreed to pay $121.92 par 
acre. The défendants were to hâve the land surveyed, and proper 
monuments placed, so as to show the quantity sold, and a suitable 
plat or map made and a copy furnished the complainant, and the 
quantity of land shown by the survey was to be paid for, whether 
more or less than 18.25 acres. 

The défendants also agreed that their two daughters should exécute 
to complainant a quitclaitn deed of the premises sold, containing a 
grant of right of way for public streets or avenues running northerly 
and southerly through the north and south half of said lot, as the 
complainant might désire. They also agreed to assign over to the 
complainant 67-150, the share in a lease given to one Hans Johnson, 
of the premises sold, with adjoining lands, in which lease Johnson 
agreed to pay a rental of $150 per annum. The complainant -peLid 
$100 down on January 23d, when the contract was executed, and the 
balance was to be paid on February 6, 1880, upon the fulfilment, by 
défendants, of the provisions which were agreed to, and the exécution 
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and delivery'of tbe deed, which was to be done at the same time, at 
the complainant'a résidence in Minneapolis. The conYeyance was 
to be a full covenant warranty deed, and the défendants stipulated 
and agreed that the title should be free and clear from ail encum- 
brances. At the time the contract -was executed the land had been 
Bold on foreeiosure for defanlt of an instalment of interest on a 
mortgage, and the time for rédemption expired February 20, 1880, 
but the défendants paid the instalment before the time expired. 

The land was surveyed and platted, and found to contain 17.82 
acres. The daughters of the défendants were absent from home 
until after the sixth of February^ and had previously refused, as tes- 
tified to by their father, to sign âny papers, and it -was mutually 
agreed to await tbeir arrivai. There is a conflict of testimony whether 
it was the fifth or seventh of February wben it was so agreed, but 
the date is immaterial in the view taken by the court, There were 
one or more interviews between John Waas and tbe complainant, 
either on the streets of Minneapolis, at the complainant's résidence, 
or in John Waas' office, about the delivery of a deed from the daugh- 
ters, who still refused to exécute it. On the thirteenth of February 
John Waas visited the complainant's house. There is a conflict in 
the testimony as to what oecurred at that interview. John Waas 
testifies that he offered to give a warranty deed of the land, and that 
was ail he could give and the only way to settle itl He admits that 
he had no deed with him, and none had been executed, but he says 
one waa ready to be drawn, and his wife was ready to sign it. The 
complainant's testimony is that Waas told him that he would bring 
such a deed, and also a quitclaim deed to the oity for streets, etc., 
and that he, the complainant, told Waas that he must fulfil his con- 
tract without further delay. The différence in the testimony is not 
important. ,■ 

There was anotber interview on the nineteenth or twentieth of 
February in Waas' office. At that time Mrs. Meader was présent, 
who heJd a mortgage on the land given by Waas and wife. This 
appointment must bave been made with a view to close up the busi- 
ness, and the testimony of the complainant to that effect is not deniçd 
by Waas, and is corroborated by Mrs. Meader. At that time Waas 
offered to give a warranty deed, but tbe complainant deolined to 
accept such a deed in satisfaction, and was anxious about the right 
of way for streets. After soipe conversation and suggestions, it was 
tboughtthe daughters would make a deed ; to their father. The 
amount due; Mrs. Meader on he;r,juiortgage was computed, and she 
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was présent expecting paument, and when Waas thought his daugh- 
ters would exécute the deed for streets, etc., to himself, the parties 
separated to finish the business, and Waas and Mrs. Meader went to 
Jackson's office to hâve him draw a satisfaction pièce and quitclaim 
deed. When the interview at the office of Waas closed, he said he 
would notify the complainant to go to the court-house when he was 
ready, The complainant was not notifled, and no other interview 
took place until some time in March, when Mrs. Meader commenced 
a-foreclosure suit, making the complainant a party; and about that 
time John Waas testifies, and it is not denied by any one, that he 
went to complainant, and, to use his own language : "I told him 
(complainant) I had offered him à clear warranty deed for the south 
half of lot î, and he had refused to accept it, and the time had passed 
for the rédemption of the land and I rescinded the contract on 
authority from my wife. " 

On April lOth and 22d complainant made a tender of the money 
and demanded a warranty deed, and stated that he waived his right 
to streets. The tender included interest on the amount due from 
February 6, 1880, less the $100 paid down on the exécution of the 
contract. The défendants refused to perform, and the suit was 
instituted in the district court of Hennepin county and removed to 
this court. 

The suit brought by Mrs. Meader resulted in a decree of fore- 
closure, and the complainant was purehaser at the sale. 

CONCLUSIONS. 

1. Time is not the essence of this contract. The covenants are 
mutual and concurrent, and Wass and wife could not claim payment 
without a tender of performance. The agreement to procure a deed 
for streets, so that the complainant might hâve right of way through 
land owned by the daughters, does not prevent a court of equity from 
enforcing a performance of the substantial part of the contract, which 
défendants are able to perform. The substantial part of the contract 
was the bargain and sale of the land and assignment of a part of the 
Hans Johnson lease; and if any damage resulted from the fact that 
the défendants could not procure a deed for right of way, etc., from 
their daughters, there is ample power in a court of equity to do 
justice by way of decreeing compensation to the complainant. 

2. There was ho sufficient tender of performance by défendants 
which would require the complainant to fulfll on his part. They 
had agreed to give a warranty deed of the land and an assignment 
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of an interest in the lease, and there never was anything more done 
than a willingness expressed by WaaB to give a deed. He never, at 
any interview, ofifered to assign the part interest in the lease as 
agreed upon. 

3. The fact that the complainant was ready to pay for 18 acres, 
when only 17.82 acres was the measurement, does not change the 
contract. Ail that the complainant coiild elaim the deed should give 
him was 17.82 acres, and there is not sufScient proof of any change 
in the contract, except an extension of the time for payment. 

4. The évidence is clear that complainant made a tender of the 
balance of the purchase priée on April lOth to Waas, and on the 
twenty-second to Mrs. Waas, and demanded a deed from them, waiv- 
ing ail claim to the deed from the daughters. The tender to John 
Wass was sufficient. He negotiated the sale and was the agent of his 
•wife, as is established by the évidence. 

5. There is no évidence that any damage is sustained by failure of 
the daughters to deed the right of way for streets, and none can be 
recovered. In fact, the complainant waived ail his rights thereto. 

6. While gross inadequacy of considération .may justify a court of 
equity in refusing to enf orce the performance of a contract, there is not 
such inadequacy of considération in this case. The value of the land 
is claimed by the défendants to hâve been $150 per acre at the time 
the contract of sale was made, and the price to be paid was $121.92. 

7. There was no effective rescission of the contract by the défend- 
ants and no right to rescind. 

8. The complainant, by his purchase at the foreclosure sale, is enti- 
tled to hâve thé amount paid by him offset pro tanta in liquidation of 
the balance due the défendants under the contract. A référence is 
ordered to H. E. Mann to ascertain the balance due défendants after 
the complainant is credited with this amount, and the costs of this 
suit, which shall also be ascertained by said master ; and upon the 
coming in and confirmation of said master's report a decree -will be 
entered directing and requiring the défendants to exécute a deed to 
complainant for the 17.82 acres described by metes and bounds 
as- platted, and also an assignment of the lease, as required by said 
written contract, on payment of the balance found due by the master ; 
and it shall provide that if the défendants do not, immediately after 
the balance is ascertained as aforesaid, make and tender such con- 
veyance, the decree shall stand for a deed, when signed and entered, 
upon payment into the registry of this court of the balance so found 
due the défendants. 
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LaKE ShOBE & MiCHIGAN SOUTHEEK Ey. Co. V. NeW YoRK, ChIOAGO 

& St. Louis Ey. Co. 
(Circuit Court, W. B. Pennsylvania. September 5, 1881.) 

1. Eailboads — EMirrENT Domain— Limitation. 

Land alrfeady acquired by one railroad corporation, and held for the neces- 
sary enjoyiaent of its essential franchises, cannot be condemned and appropri- 
ated in the usual way by another corporation. 

2. Samb— Ultka Vises. 

A railroad can only acquire and hold an amount of real estate commensurate 
with its necessities. 

3. Samb — Samb — Presumptions. 

Whether or not this lirait has been overstepped 18 a proper subject of 
judicial Investigation, where the controversy before the court arises from 
an alleged encroachment by another corporation ; but every reaaonable intend- 
ment must be made in favor of the corporation that -was the flrst to acquire 
title 

In Equity. Sur motion for a preliminary injunction. 

AcHEsoN, D. J. At the late sitting of the circuit court at Erîe, I 
heard and refused a motion for a preliminary injunction in this case. 
The importance of the controversy is such, however, that a reargu- 
ment was allowed, and the case has been heard by the circuit judge 
and myself upon fuller proofs. Of thèse proofs, however, I may say 
that they consist in the main of ex parte affidavits, and in some par- 
ticulars are less full than is désirable. For example, they afford 
little information as to the extent of the business done at Harbor 
Creek station. It is true, we hâve the opinions of respectable and 
intelligent witnesses as to the requirements of the plàintifï company 
at that point, but in matters of fact the affidavits are déficient. 

In respect to the plaintiff's properties occupied, or proposed to be 
occupied, by the défendant at Twenty-mile Creek, Sixteen-mile Creek, 
the Brawley pièce, and the gravel pit, we hâve had no difficulty in 
reaching a conclusion adverse to the plaintiff's application. 

As to the wood-yard at Moorhead's, the case is not entirely clear. 
But as the answer and the affidavit of Mr. McGrath, the defendant's 
superintendent of construction, (as we understand them,) déclare 
that the défendant does not intend to take up or remove either of the 
plaintiff's spur tracks at this place, or in any wise interfère with the 
plaintiff's use thereof, we think that the présent proofs do not make 
out such a case as calls for a preliminary injunction. At the final 
hearing, with ail the évidence regularly taken before us, we can more 
intelligently and safely détermine the rights of the parties. 
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With some hésitation we announoe a similar conclusion in respect 
to tbe land at Harbor Creek station. I myself entertain serions doubt 
■whether any portion of the plaintifE's land at this point is open to 
appropriation by the défendant. But, for lack of complète informa- 
tion, my mind has not reached a settled conviction. If the right of 
appropriation exists, it certainly ought to be exercised so as to avoid 
ail nnnecessary injury to the plaintiff. The defendant's line, as 
located, divides the plaintifE's property, cutting off a strip of 41 feet 
in width along Boynton's line. If there is no engineering difficulty or 
other obstacle in the -way, the défendant had better consider whether 
it ought not to shift its location down to Boynton's line, and thus 
leave the plaintiff additional available space south of its southeriy 
track. 

Upon the whole case as now presented, and after a careful con- 
sidération thereof, the court is of opinion that the motion for a pre- 
liminary injunction should be denied. And it is so ordered. 

McKennan, C. J., concwring. The opinion of Judge Acheson an- 
nounces the décision of the court on the motion for a preliminary 
injunction in this case. The motion was argued before him alone at 
Erie, and was then denied; but as he assented to the request of 
counsel for a reargnment, and desired me to be présent at it, I con- 
sented to sit with him merely that I might render him, by conférence 
and suggestion, such assistance as I could, leaving still with him the 
ultimate burden of responsible décision. I concur with him in the 
déniai of the motion, and in the reasons given for it. 

It is undoubtedly true that the real estate acquired by a railroad 
corporation by purchase or eondemnation, and held for the necessary 
enjoyment of its essential franchises, cannot be taken from it by 
another corporation bythe usual method of appropriation. But I do 
not agrée with the argument that the extent of such acquisition is 
conclusively determinable by the directors of the corporation, and 
that the exercise of their power in this connection is questionable only 
on the ground of bad faith, as the équivalent of fraud, The power of 
acquisition is limited by the necessary wants of the corporation, and 
an exercise of it beyond this limit is not within its protection. I see 
no reason, then, why this limitation of the power of a corporation to 
acquire and hold real estate is not as proper a subject of judicial 
inquiry, where alleged encroachments by another corporation are to be 
determined, as the existence of the power itself. Upon the resuit of 
Buch an inquiry the décision of this case dépends. In finally dispos- 
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ing of it, every reasonable intendment must be made in favor of the 
primary rights of the complainant. At the points of the alleged 
conflict, no actual encroachment upon thèse rights can be sanctioned 
or allowed; and in measuring their extent there must be a libéral 
considération of the future as well as the présent necessities of the 
complainant, touchmg the use of the existing tracks, the construc- 
tion of additional ones, the convenient storage of its freight at ali 
seasons, and the unembarrassed transaction of its freight business. 

In view of theae considérations, the suggestion of Judge Acheson 
has great force, that it might be most prudent on the part of the 
respondent to modify its location at Moorhead's and Harbor Creek. 



Erhaedt V. BoAEO and others. 
[District Court, D. Oolorado. 1881. ) 

1. MlSKEAL LaNDS— DlBCOVBRT — Its VaLIDITT. 

If the outcrop of a vein or body of mineral-bearing rock is found on the sur- 
face, the discoTerer has tbe period of 60 days from the date of the discovery to 
show that the vein or, hody of rock is in place at a deptb of 10 f eet or more from 
the surface. 

2. Samb— KoTicB. 

A locator, under a notice containing no spécification or description of tbe 
territory claimed by him, has a claim only to the very place where the discov- 
ery stake was set up. ; 

3. Ejbctmbïtt. 

To main tain an action of ejectment it must be sbown either (1) that a per- 
fect location has been made, and that there has been dispossession ; or (2) 
that the failure to perfect tlie location was due to the wrongful act of the 
défendant. 
4 Equitt. 

One cannot take advantage of his own wrong. 

Thomas Maçon, H. G. Thatcher, and J. M. Semple, for plaintiff. 
Thomas M. Patterson and Julius Thompson, for défendants, 
Hallett, D. J., (charging jury.) 1. The first question for the con- 
sidération of the juryis as to the discovery of a Iode or vein of silver- 
bearing ore by CarroU at the place in eontroversy, It is incumbent 
on the plaintiff to show, by prépondérance of testimony, that such 
discovery was made. On this point there is the testimony of CarroU 
as to what he found there, and some évidence on both sides as to the 
condition of the ground in the locality. The position of the plaintiff 
is that the Iode cropped out at the place, and was elearly disclosed by 
the slight work with a pick which CarroU testifies to. The position 
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of the défendants is that there was not on the surface of the ground 
any indications of a Iode, and that it was necessary to make a con- 
sidérable excavation to reach the Iode. They also olaim that there 
was no excavation whatever, such as mentioned hy CarroU, at the 
place in controversy, at and before the time of the location by Boaro. 
I am requested by plaintiff's counsel to add that it is not essential to 
the validity of a discovery that the mineral-bearing rock should be 
f ound in place. If the outcrop of the vein or body of mineral-bearing 
rock is found on the surface, the law allows the discoverer the period 
of 60 days from the date of his discovery for showing the vein or 
body of mineral-bearing rock to be in place at a depth of 10 feet or 
more from the surface. That proposition is correct. 

The foregoing question, on which the testimony is conflicting, you 
are to détermine, and if, upon that, you find for the plaintiff, you 
should proceed to the matters hereinafter stated. If, ou that point, 
you find for défendants, your verdict will be for them on that alone, 
■without référence to any other matter. 

2. If you find the first point for plaintiff, a further question for 
your considération is as to the posting of notice at the point of dis- 
covery. It is incumbent on the plaintiff to show, by prépondérance 
of testimony, as before stated, that a notice of the discovery and of 
the claim of the locator was put up at the point of discovery. Notice 
in any other form would be as effectuai, probably;' but as the plaintiff 
claims that the notice was posted on the claim, it is only necessary 
to consider whether that method was adopted. CarroU testifies that 
he posted a notice in his excavation at the point of discovery, and 
there is some évidence of admissions or déclarations by Boaro to the 
effect that he found a stake there when he went on the ground. The 
défendants claim that no such notice was posted, and none found 
there by Boaro when he made his location. This is a controverted 
question, similar to the first stated, which you are to détermine on the 
évidence. If you find that notice was posted, as testified by CarroU, 
you should also find that it was sufficient for the purpose for which 
it was designed, with this modification. It is in évidence, and it 
seems to be conceded by plaintiff, that the notice on the stake con- 
tained no spécification or description of the territory claimed by the 
locators, as that they claimed a number of feet on each side of the 
discovery, or in any direction therefrom. 

In this respect the notice was déficient, and under it the locators 
could not claim more than the very place in which it was planted. 
Elsewhere, on the same Iode or vein, if it extends beyond the place 
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in controversy, any other citizen could make a valid location ; for this 
notice, specifying no bounds or limita, eannot be said to bave any 
«xtent beyond wbat would be nfecessary for sinking a shaft. 

3. If you find thèse matters for the plaintiff, a third question for 
your considération ia whetber défendant Boaro, in making iJie location 
under which défendants claim, went into the slight excavation made 
by CarroU and there sunk his own discovery shaft, or run bis own 
eut, making that the basia of defendant's location. If he did so, the 
plaintiff having then a right to that locality, as before explained, the 
entry of Boaro was an intrusion into his territory, for which he may 
maintain this action. But it should appear to you, from the évidence, 
that Boaro entered at the very place which had been previously taken 
by Carroll, because, as Carroll's notice failed to specify the territory 
he wished to take, it could not refer to or embrace any other place 
than that in which it was planted. Possibly the rule hère laid down 
may be applicable to the case in which a subséquent locator may 
sink his discovery shaft so near to that of the first locator as to pre- 
vent further work by the latter in the development of the claim. But 
it is not neceasary to advert to that matter, for thé plaintiff contends 
tihat Boaro went into the very place where Carroll made his excava- 
tion and planted his discovery stake, and there made a eut, shaft, or 
other opening, on which to found his own location. That is the 
question in issue between the parties, and you should décide it on the 
évidence. 

4. Thèse things being found for the plaintiff, a fourth question for 
your considération is whether Carroll, after discovering the Iode, 
abandoned it. To perfeet their location it was incumbent on the 
plaintiff and Carroll, as the locators of the claim, to sink a discovery 
shaft within 60 days after the date of location, and to do the other 
things required by statute within 90 days from that date. Failing 
in that, they would hâve no right whatever to the territory in contro- 
versy. And although Carroll may hâve intended to do the neceasary 
work, and to perfeet the location within the time limited by statute, 
at the time he set up his stake, if he afterwards abandoned that 
intention the plaintiff eannot recover. It should appear to you, from 
ihe évidence, that the plaintiff and Carroll, at the time the Hawk 
location was made, and continuously thereafter, held and maintained 
the purpose and intention to complète the location, and that they 
were prevented from doing so by the act of Boaro and Hull in taking 
possession of the place in controversy, and excluding Carroll and the 
plaintiff therefrom. If, by the use of reasonable diligence, the plain- 
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tiff and Carroll could hâve obtained possession for the purpose of 
doing the necessary wôrk, it was their duty to use such diligence. If, 
by demand on Boaro and Hull, thèy could hâve obtained such posses- 
sion, it was their duty to make such demand. But they were not 
bound to attempt to do the work at any other place than that which 
had been selected by Carroll, nor were they bound to use force to gain 
possession, or even to bring an action therefor. If they were excluded 
by Boaro and Hull from the possession of the very place selected by 
Carroll for bis discovery eut or shaft, with intent on the part of the 
latter to hold the ground against them, it is enough on this point. 

5. Thèse several questions must be found for plaintiff, by prépon- 
dérance of testimony, to support a verdict in his f avor ; for if, after 
one hàiS discovered a Iode, and set up a notice of his claim to it, and 
within the time fixed by law for doing the work necessary to a valid 
location, another cornes to the same place and takes possession 
thereof, to the exclusion of the first, he shall not hâve advantage of his 
own wrong; nor shall the subséquent loeator in such case be permit- 
ted to allège anything against the right of the first loeator. To per- 
mit the junior loeator to deny the right of the other, under such 
circumstances, would be to deny him ail remedy, which cannot be 
allowed. And, therefore, if the facts mentioned are established by 
the évidence, the regularity and validity of plaintiff's location shall 
be asBumed. And if, upon the évidence, you affirm the foregoing 
propositions for the plaintiff, your verdict should be for him. If you 
deny any or ail of them, yt)u should find for défendants. 



Haeris and others v. The Eqtjatob Mining & Smelting Co. 

(Circuit Court, D. Colorado. October 6, 1881.) 

1. MlSBBAI, LaNDS — TlTLE — ACQUISITION OP. 

The rules applicable to real property apply to public minerai lands. There- 
fore, a purchaser ia possession of a mining claira under color of title may, in 
time, under the statute of limitations, obtain a perfect title thereto as against 
ail other persons. 

2. Dbeds— Records. 

Matters of record are incorporated into a deed by référence. 

Ejectment to recover possession of the Océan Wave iode, situate 
in GrifiBth mining district, Clear Creek county, Colorado. Trial at 
May term, 1881, and verdict for plaintiffs. Motion for new trial. 
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R. S. Morrison and Hugh Butler, for plaintiffs. 

H. M. Teller and E. 0. Wolcott, for défendants. 

HaIiIjBtt, D. J. Défendant applied in the land-office at Central 
City to enter the Charlotte Iode, and plaintiffs made adverse claim 
to a part of the territory as the Océan Wave, and brought this suit 
in support of their claim. The claims overlap near the ends, and 
the area in dispute is not very large. The Océan Wave is something 
more than 10 years older than the other location, and a tunnel has 
been run nearly the whole length of the claim. At the trial there 
■was évidence to show that the Iode was discovered in the year 1867, 
and that work had been done in the tunnel from time to time there- 
after, until this suit was brought. Very little ore was taken from 
the tunnel, but several witnesses testified that the Iode was well 
defined and clearly traceable throughout the length of the tunnel. 
An attempt was made to show a valid location, according to the law 
in force in 1867, and plaintiffs also relied on a relocation in 1875. 
In this plaintiffs were not successful, and they were at last forced to 
rely on possession only in themselves and their grantors as évidence 
of title. As to the matter of possession, it was shown that the tunnel 
was worked from time to time, and by différent parties, from the date 
of discovery in 1867 until this suit was brought. Some of the parties 
in possession, and others who were not in possession, had conveyed 
parts of the claim, or an interest therein, to other parties named; 
but, as plaintiffs were unable to connect themselves with thèse con- 
veyances, they were not reeeived. One conveyance made by a mas- 
ter in chancery, under a decree of court, in Clear Creek county, was, 
however, reeeived under the circumstances which will now be stated : 

In the year 1875, and for some time prior thereto, the Leaven- 
worth Mountain Mining & Tunnelling Company was in possession of 
the property, and had done some work in the tunnel. They had 
erected buildings at the mouth of the tunnel, and appeared to bave 
and hold undisputed possession, but whether under claim of title was 
not shown. In this situation of affairs, one James M. Estelle brought 
suit against that company in the district court of Clear Creek county, 
and in June, 1876, obtained a decree for the sale of the premises, to 
satisfy several amounts of money in the decree mentioned. The 
premises were sold under the decree to Estelle and Morrison, and in 
due time a deed was made to Estelle, Morrison having assigned to 
him his interest in the purchase. 

Several plaintiffs claim by descent, and others by purchase from 
Estelle; and there was évidence at the trial tending to prove that 
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they, or persons in their interest, were in possession of the Océan 
Wave at the time the Charlotte Iode was located, in October, 1879. 
Upon thèse facts a question was presented at the trial, whether the 
plaintiffs, not having shown a valid location of the Oeean Wave, 
could claim anything in virtue of their possession of the ground in 
controversy, if the jury should find that they held possession at the 
date of the Charlotte location. And it was conceded that as to the 
tunnel itself, and the area covered by the buildings of the plaintiffs at 
and near the mouth of the tunnel, their right could not be denied. 
But it.was contended that nothing less than a valid location could 
give to them a possession beyond their aetual occupancy to the full 
extent of a claim 1,500 feet in length by 150 feet in width. TJpon a 
familiar principle, it was said, a locator of a mining claim on the 
public lande is required to conform to the statute and the local rules 
of the mining district in which his claim may be situatedj in order to 
establish his right to a full claim, and that a. grantee of the locator 
should be held to the same proof. This, however, embraces some- 
thing more than the principle that the title to and the right to occupy 
the public minerai lands can only be acquired in the manner pre- 
Bcribed by law. Conceding that proposition, it does not foUow that 
a locator in aetual occupancy, who bas been evicted by a wrong-doer, 
must give évidence of every fact necessary to a valid location in an ac- 
tion to recover possession ; not on the ground that the essentials of a 
valid location are in any case to be omitted, but that in support of 
undisturbed possession, long enjoyed, a presumptionmay in some cases 
arise that the location was at flrst well made. The statute of limita- . 
tions, enacted by the state and recognized in the act of congress, is 
founded on this principle. If, in this state, the practicç in ejectment 
for mining claims has been to show ail the steps of a valid location 
in cases of aetual occupancy and possession in the plaintiffs, it has 
never been declared that such proof is in ail such cases indispen- 
sable. 

It is not necessary, however, to discuss the point at length, for it 
is clear that a purchaser may be in a différent position from the 
locator of the claim, not as against the gênerai govemment, with 
which nothing can avail but strict compliance with the law regulat- 
ing locations, but as against other citizens seeking to locate the samo 
ground. It may well be said that a purchaser in possession under a 
conveyance regular in form is in by color of title, which, in time, 
under the statute of limitations, will ripen into a perfect right. And 
v.8,no.l2— 55 
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it Beems reàsonable to allow him to maintain his possession and Lis 
right against one whofleeks only to initiate a new claim to the same 
thing. In doing so, thé régulations respecting locations are not at 
ail relaxed, nor is any condition on wbich the estate is held set aside, 
A presumption is indulged that the location was regularly made in 
th^ first place, and the party in possession isallowed to remain so 
long as he shaU comply with the conditions on which he holds the 
estatô. The circumstànce that a miner's estate in the public lands 
is subject to conditions, on fàilure of which it will be defeated, is not 
eontroUing. In gênerai, we apply to mines in the public lands the 
fuies applicable to reallproperty: as that it raay be eonveyed by deed, 
is subject to sale on exécution as land, descends to the heir of the claim- 
ant and not to the personal représentative of Ms estate, and so on. 
No reason is perceived for denying the force and effect of the rule 
under considération as applicable to such property. This view is 
accepted in California, and I hâve not iound any authority against it. 
Attwood Y. Fricot, 17 Cal. 38; Hess Yi Winder, 30 Cal. 3i9. 

The deed from the master in chancery to Estelle does not give the 
boundaries of the claim, without which, aeoording to the authoritieS 
ciied, it would hâve no effect to extend the possession of plaintiffs 
beydnd the parts actually ocoupied by them. But référence is made 
to a location certificate of record, which contains a fuU and definite 
deiscription of the claim, which is the same as if the description had 
been given in the deed. It matters not that' the location certificate 
was not shown to be regular in ail respects. If it gives a correct 

. description of the property, such description is, by référence, incorpo- 
rated in the deed. 

The charge to the jury, of which défendant complains, was, in 
substance, that possession of the Océan Wave by plaintiffs at the 
date of the Charlotte location should extend to the limits defined in 
the master's deed to Estelle, and would defeat an adverse location 
during such possession. This, of course, was subject to proof of a 

' Iode in the Océan Wave ground* of which there was évidence. The 
proposition, as stated, is believed to be correct, and the motion for a 
new trial will be denied. , 
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EvANSviLiiB Nat. Bank, of Evansville, Indiana, v. Bmtton, Tréas- 

urer, etc. 

(Oireuit Court, D. Indiana. 1881.) 

L Nationaii Bakks— State Taxation — Revenue Law of Indiana of 1872— 
Rbt. St. f 5219. 

By the revenue law of Indiana of 1872, capital represented by crédits, which 
include money at interest within pr wlthout the state, Ib net taxed for its full 
or f air value, but only on tlie balance which may i^emain after deductîng the 
amount of the tax-payer's bonafide indebtedness ; while capital represented by 
national bank stock is taxed according to its tair value^ without allowance for 
debts. Edd, that the law isin confiict with section 5219 of the Revised Stat- 
utes, and therefore invalid. Hdd, also, that only such shareholders are enti- 
tled to relief as are subject to taxation in the state upon their crédits, and who, 
at the time of the assessment of taxes under this law, had debts which were not, 
deducted from their crédits, beoause they had norie^ and which were not de- 
ductedfromthe valuation of the bank shares, because the state law would not 
permit it to be done. 
2. Samb— IiiLBGAX Taxation — Partius — Injunction, 

The bank, under the law of the state, is a proper party to institute a suit for 
the purpose of enjoiningthe collection of taxe? illegally assessed upon shares of 
its stock in the hands of the respective owners. 

HabiiAN, Justice. The object of this suit is to bbtain a perpétuai in- 
jnnction against the collection of the state, county, road, and school 
tax assessed in Vanderburgh county, Indiana, for the year 1879, upon 
the shares, of complainant's stock in the hands of its respective 
owners. The suit proceeds upon the gênerai ground that some of 
the provisions of the revenue statute of this state, passed in 1872, 
and under the authority of which the assessment in question was 
made, are in confiict with section 5219 of the Bevised Statutes of 
the United States, which perpiits, as did previous législation, state 
taxation of national bank shares, subject to two restrictions, one of 
which is that such taxation "shall not be at a greater rate than is 
assessed upon other moneyed capital in the hands of individual citizens 
of such state." Some of the papers connected with the valuation of 
thèse shares indicate an assessment against the bank itself ; but an 
examination of ail the papers satisfiës me that the assessment waa 
intended to be, not against the bank, in its corporate capaoity, but 
against the several shareholders, upon the shares held by them re- 
spectively. Still, the right 'of the bank to institute the présent suit 
cannot be dbubted. The state law imposes upon the bank officers 
the duty to retain, out of dividends belonging to the respective share- 
holders, a sum sufficient to meet the taxes assessed upon their shares; 
and the law further subjects the officer, who pays dividends to a 
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Btoekholder before the taxes upon his shares are satisfied, to personal 
liability for such taxes. What was said in Cummings v. Nat> Bank, 
101 U. S. 157, may be repeated bere : 

" The bank, as a corporation, ia not liable for the tax, and occupîes the posi- 
tion o£ a stakeholder, on whom the cost and trouble of the litigation should 
not fall.' If it pays, it may be subjeeted to a separate suit by each stock- 
holder. If it refuses, it must either withhold dividends and subject itself to 
litigation by doing so, or refuse to obey the law and subject itself to suit by 
the State. It holds a trust relation, wluch authorizes a court of equity to see 
that it is protected in the exercise of the duties appertaining to it. To pre- 
vent multiplicity of suits, equity may interfère." 

Passing this preliminai;y point, I corne to the considération of cer- 
tain questions arising upon the merits, as to some of which I hâve 
had very great difficulty. 

In People v. Weaver, 100 U. S. 539, it was ruled that the inhibi- 
tion upon state taxation of national bank shares "at a greater rate 
than is assessed upon other moneyed capital in the hands of individ- 
ual citizens," had référence to the entire process of assessment, and 
prevented as well an unequal valuation of such shares, compared with 
other moneyed capital, as an unequal rate of percentage thereon. 
Consequently, a statute Of New York, which prescribed an uniform 
rate of taxation up'on personal property, but permitted the tax-payer 
to deduct his just debts firom the aggregate value of his personal 
property, other than shares of. bank stock, (f rom the value lof . which lat- 
ter property- no such déduction was allowed,) was held to work an 
illégal discrimination âgainst moneyed capital invested in such shares. 
Stich a mode of valuation, the suprême court of the United States 
held, had the effect to impose greater burdens upon moneyed capital 
invested' in bank shares than upon other moneyed capital in the 
hands of individual citizens. 

In Pelton v. Nat. Bank, 101 U. S. 146, the court said: 

"It is sufflcient to say that we are quite satisfled that any System of assess- 
ment of taxes which exacts from the owner of the shares of national bank 
stock a larger stmi in proportion to their actual value than it does from the 
owner of other moneyed capital, valued in like manner, does tax them at a 
greater rate, within the meaning of tlie act of congress." 

The fundamental inquiry, therefore, is whether the statute of 
Indiana prescribes any rule of taxation of- moneyed capital which nec- 
essarily conflicts, or which, in its application, may confliot, with the 
act of congress permitting state taxation of national bank shares. In 
the prosecution of this inquiry I bave examined with great care the 
numerous, and, in some respects, complicated, provisions of the act 
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of 1872. My examination has been conducted in the hope that I 
should be able to reconcile the state law, in ail its parts, with the 
act of congresa. But in that hope I hâve been disappointed. I am 
of opinion that the state revenue act establishes a rule of taxation 
which opérâtes, in certain cases, to subject national bank shares to 
greater burdens than the same act imposes upon other moneyed capi- 
tal in the hands of individual citizens of Indiana. 

A very brief référence to the provisions of the state law "will estab- 
lish this proposition. The law provides for the: taxation of national 
bank shares, in the hands of the respective owners, according to their 
fair cash or selling value. It excludes from the valuation of such 
shares any estimate whatever of the shareholder's debts. No allow- 
ance or déduction on that account is permitted. Although his debts 
may exceed the value ôf his national bank stock, he must pay taxes 
on the cash value of that stock, without référence to the amount of 
such indebtedness. 

Turning, now, to the gênerai provisions of the state law regulàt- 
ing the assessment and valuation of the peusonal property of individ- 
ual citizens, other than bank shares, I find that each tax-payer is 
required to list, among other things, his "crédits." 1 Eev. St. Ind. 
1876, pp. 76, 81, §§ 15, 48. Under that head is included "money at 
interest, within or without the state." To that effeot is thé récent 
décision of the suprême court of this state in Matter v. Campbell, 71 
Ind. 512. He is not taxed for the full or fair value of such crédits, 
but only upon the balance which may rémain aftér deducting thè 
amount of his honafide indebtedness, including his proportionate liabil- 
ity, as surety for others, arising from the inability or insolvency of 
the principal debtor, and for which he believes himself to be legally 
and equitably boundi but excluding ail acknowledgmehts of indebted- 
ness not founded on actual considération, or made for the purposo of 
being deducted. 1 Eev. St. Ind. 86, §§ 53-4; Matter y. Gampbell, 
71 Ind .512. Plainly, therefore, money capital represented by loans, 
or invested in "crédits," is not taxed as money capital represented by 
national bank stock is taxed, viz., according to its fair value, without 
référence to the indebtedness of the tax-payer. Only so much of a 
tax-payer's crédits is taxed as exceeds the amount of his honafide 
indebtedness. A single illustration will show the opération of the 
state law in some cases of common occurrence. Suppose that A., 
having $10,000 in money, owing debts to the amount of $6,000, and 
having no crédits, should invest that money in national bank shares. 
By the stafe law, as we hâve seen, he is required to pay taxes upon 
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t lie amount so invested, without déduction in any form of his indebt- 
edness of $6,000. But if he should loan the $10,000 and take a note 
therefor, or if he should buy promissory notes "with that money, 
thereby becoming the owner of crédits, he-will not be required to pay 
taxes upon the money value of his crédits, but only upon $4,000, the 
différence between his crédits and his indebtedness. 

It is thus seen that, under the opération of the rule prescribed by 
the state law, moneyed capital, not invested in national bank shares, 
will, in Bueh cases as the one supposed, be burdened with less taxa- 
tion than the same amount of capital invested in such shares would 
be. Congress, in granting authority to the states to tax national 
bank shares, certaiuly did not intend to expose moneyed capital so 
invested to greatôr burdens than were imposed upon other moneyed 
capital in the hands of individual citizens. On the contrary, its pur- 
pose was, for ail purposesof local taxation, to place moneyed capital, 
represented by national bank shares, upon the same footing with the 
most favored moneyed capital in the hands of individual citizens of 
any state exercising the power granted by congress. Hère, the state 
law, by way of diminished taxation, accords to moneyed capital in- 
vested in crédits, held by its citizens, privilèges of a substantial 
character which it dénies to capital invested in national bank shares. 

The state law, in effect, holds out an inducement to invest in 
crédits rather than in national bank shares. It seems to me that that 
law enforces, in certain cases, a rule of taxation inconsistent with the 
principle of equality which underlies the législation of congress, and 
conformity to which is essential to the validity of state taxation of 
national bank shares. 

There are other grounds upon which the learned counsel of com- 
plainant assail the state law. It is contended that the shareholders 
are subjeeted to double taxation as to the real estate of the bank, 
beeause, in addition to the taxation of shares at their cash value, the 
bank was required to pay and did pay taxes for the same year upon the 
real estate used in its business. It is quite sufficient to say that the 
bank is not entitled to relief upon this ground, since it satisfactorUy 
appears that, excluding the real estate of the bank, the shares are 
not assessed beyond their fair cash or selling value. The objection 
that the state law makes a discrimination in favor of individuals 
and corporations, other than national banks, owning United States 
bonds and securities, is not, I think, well taken. If I do not mis- 
apprehend this objection, it rests upon the ground that the state 
does not impose taxes upon securities which the law exempts from 
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taxation. In determining whether the state has made an improper 
diBcrimination against moneyed capital invested in national bank 
sharea, we must look to what it has done in référence to those kindg 
of moneyed capital over which it has complète control for ail purposes 
of taxation. 

I corne now to, inquire as to what estent relief can be given to com- 
plainant by reason of the ruling that the state law establishès a 
principle which, in its opération, may injuriously affect the rights 
secured by the act of congress to shareholders in national banks. I 
say may injuriously affect, because if the complainant's shareholders, 
at the time of the assessment in question, iiad no indebtedness to 
others to be deducted from the value of their assessed moneyed capi- 
tal, in whatever shape that capital, was, it is clear that neither they, 
nor the bank as their représentative, could properly invoke the judg- 
ment of the court as to the cohstitutionality of the state law, or 
obtain any injunction for the protection of shareholders who were 
not, in fact, injured by the assessment. In such a case the question 
would be wholly abstract, and the court would not consume time in 
its considération. The bank, I hâve already said, had a right to 
institute this suit for its protection, and, for that purpose, to ascer- 
tain what shareholders had the right to dispute the validity of the 
assessment, and, consequently, to demand the full amount of their 
dividends, without déduction for taxes assessed upon their shares. 
But the bill does not allège that ail the shareholders were in a condi- 
tion to complain of the assessment. It allèges only that "sundry" or 
"many" of them had indebtedness which the state law did not permit to 
be taken into açcount in thè assessment and valuation of their mon- 
eyed capital invested in national bank shares. The évidence shows 
only four stockholders to bave been in that condition, viz., Samuel 
Bayard, Frederick A. Preston, John D, Preston, and David J. Mackey. 
This proof was, no doubt, made for the purpose of illustrating the 
practical opération of the state law. 

In view of the rule established by the state law, I am of opinion 
that every shareholder of complainant, subject to taxation in this 
state upon his crédits, and who, at the time of the assessment, had 
debts which were not deducted from his crédits, because hehad none, 
and which were not deducted from the valuation of the bank shares 
because the state law would not permit that to be done, is entitled, 
through the complainant, to an injunction against the collection of 
the taxes assessed upon his shares for the year 1879. The decree 
can go no further than that. A few days since I addressed a letter 
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to counsel authorizing a final decree to be entered perpelually enjoin- 
ing the collection of ail taxes assessed upon complainant's shares of 
stock for the year 1879. Further reflection satisfies me that such a 
decree wo'uld be erroneous, and that the decree should not be broader 
than just indicated. Since the case has evidently not been prepared 
or defended upon the theory that the proof Bhould show the condition 
of each shareholder as to indebtedness at the time the assessment 
and valuation in question ■were made, the parties should hâve a fair 
opportunity to make such proof. The cause must, therefore, go to a 
master to ascertajn and report the facts. 

Counsel may prépare the proper order of référence, indicating the 
opinion of the court as far as herein disdosed. There are many 
détails connected with the convenience of counsel whieh should be 
considered in framing the order, I leave counsel to agrée upon such 
détails. If they cannot do so, I wiU receive from each side a draft of 
an order, and will adopt and hâve entered that one which meets my 
approval. 



United States v. Eankin. 

{Circuit Court, E. D. Missouri. October 7, 1881.) 

1. Legacy Tax — Bbquest of an Alibn Nou-Bestoent to Alien Non-Rbsï- 
DBNTS FOK LiPE, wiTH Remaindeb TO Residents akd Nost-Rebidents op 
THE United Stateb— Acts of Congbess Consthubd — Efpeot of Repeal- 

ING ACT OF JULY 14, 1870. 

An alien non-resident died in Ireland, July 18, 1870. By her will she be- 
queathed property, situated partly in Ireland and partly in Missouri, to A, and 
B., who were also alien non-reoidenta, for the lifeof A., with remainder to alien 
non-residents and two résident citizens of the United States. Her will was 
probated in Ireland, and ancillary letters of administration were granted in 
Missouri, November 2, 1870. On October 13, 1877, A. and B. conveyed their 
interests to the remainder-men. At the time of the conveyance, the portion of 
the estate situate in Missouri was still in the American executor's hands. Suit 
being brouglit to recover a legacy tax upon the estate in his hands, it was hdd 
that, under the acts of congress prier to the repealing act of 1870, the taxes 
would not hâve accrued, if at ail, until the beneflciaries entered into possession 
or enjoyment of the property, and that as said legatees did not enter into pos- 
session or enjoyment of their legacies before 1877, the property then in said 
executor's hands was exempted by the repealing act of 1870 from the legacy 
tax imposed by the varions prier acts. 

Whether or not the interests derived by either the foreign or American lega- 
tees as remainder-men were, under the facts stated, subject to a legacy tax, 
giiœre. 

This is an action of debt for legacy tax. The facts, as set forth in 
the pétition, are as follows: 
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On the eighteenth of Jiily, 1870, Ann Orr Eanldn, a subject and résident 
of Great Britain, who had never resided. in the United States, died, testate, in 
Ireland. At the date pf her death she owned real estate and personal estate 
both in Ireland and the United States. The latter property, situate ip St. 
Louis, had been long held and managed by her agent in said city. 

By her will she left to her mother and sister, in equal shares, aU the income 
of her estate during the natural life of the mother, and, at the death of the 
mother, one-half to go to her brother Eobert, and the other half to be divided 
in seven parts, distributable as in th© will stated. The will named her 
thvee brothers executors. Said will was probated in Ireland, where twenty- 
four twenty-eighths of said estate, situate in that country, were distributed. 
On îfovember 2, 1870, said will was probated in St. Louis and letters testâ- 
mentary granted, and such proceedings had thereunder that the défendant 
became sole executor in charge of the estate. On October 13, 1877, the lif&- 
tenants conveyed their interest to the remainder-men. From the death of the 
testatrix (1870). to the^ate of said cpnveyanee (1877) said executor paid to 
said mother and sister in Ireland, as income derived from the personal prop- 
erty in Sfc. Louis, the sum of $30,218.93, which sum was the value of said 
estate in the hands of the executor. Ail of the rémàinder-men who pùr- 
chased the life estate af oresaid, except two, were citizens and résidents Of 
Great Britain, and one of the two, Robert, conveyed his interest {toTien is not 
alleged) to a brother and sister, not citieens or résidents of the United States. 
In due course of administration the St. Louis probate court ordered final dis- 
tribution of the legacies, and,^in accordance with the foregoing rights, to be 
pàid by this défendant as executor. The pétition sets ont in détail what sums 
the executor, pursuant to said order, paid to the respective parties, etc. Al- 
though the date of said order and of said payment is not stated, yet it is 
understood It was subséquent to 1877. 

A demurrer to the pétition is interposed, and has been fuUy argued. 

Bliss, Drummond d Smith, for the United States. 

G. M. Stewart, for défendant. 

Tbeat, D. J. On the foregoing statement of facts several intrîcate 
propositions arise, under the revenue laws of the United States, con- 
ceming some of which décisions hâve been made apparently in con- 
flict with each other. 

Prior to the repealing act of July 14, 1870, the several United 
States statutes, conceming succession and legacy taxes, provided that 
executors, etc., as to legacies or distributive shares from personal 
property, should be made subject to the duty or tax prescribed, when 
said property passed — 

"From any person possessed of such property, either by will or by the intes- 
tate laws of any state or territory, or any personal property or interest 
fcherein, transferred by deed, etc., made or intended to take effect in' possession 
or enjoyment after the death of the grantor or bargainer," etc. 

The first contention is as to the terms of the statnte coûcerning 
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foreign wills. The United States contendsthat the clause of the 
statute above quoted should be interpreted to mean that any legacy 
under a will, wberever made, is Subject to a legacy tax, if tbe legacy 
enures to the benèfit of an American citizen, and he receives the 
same; and that, the other woïds, "or by the intestate laws of any 
state or territory," are not restrictive as to wills. There is no adé- 
quate reason, it is urged, why an American citizen, receiving a legacy 
through a foreign -will, should bot paya legacy tax when he would be 
Bubject thereto if the legacy was through a domestic will. To this 
argument may be suggested that the same reason would prevail with 
respect to the intestate estâtes. The law of the domicile prevails as 
to personalty, whether the décèdent is testate or intestate; yet the 
same clause of the statute limits the liability of the exécuter, in cases of 
intestacy, to the transmission of property by the lâws of tlie state or 
territory. Why àhould not property, passing by laws of descent in 
a foreign country tb an American citizen, be subject to tax as well as 
if passing by will? Is there, in the language of the statute, any dis- 
tinction to be drawn between a foreign legacy and a foreign distribu- 
tion of an intestate estate, or are the terms used in the same sen- 
tence to be interpreted as bovéring the same giroiliid ? 

There are other provisions bf the statute that shed light'bn tiié 
subject. The exécuter was reqùired to makeh'is returns and pay the 
tax to the ooUector of the district wher'e the décèdent resided. The 
décèdent in this case resided in Irelànd, and never was in the United 
States. Consequently, the executor's returp and payment conld not 
be made in accordanee with law to any United States collector. 

Without expressly passing upon this point, ibut intimating merely 
that tbe statute. does not cover a case like the présent, it is important 
to consider the effect of the repealing act of July 14, 1870. That act 
repealed the succession and legacy taxes, with thi-s saving proyiso— r 

"ïhat ail the provisions of said [repealed] acts shall continue in full force for 
levying and collecting ail taxes properly ^vssessed, m liable to ^be assessed, or 
aceriiing under the provisions of, the fprnier acts,-ojr drawbacks, tlie right to 
which bas already accrûed, or which may hereaf ter accrue, under said act^," 
etc. 

Without ente'ring upon the nice distinctions between successions 
and legacies, it niust suffice that the, taxes chargeable were, und.er the 
statutes, due and, payable when the benefiçiary entered into the posr 
session or enjoyment of the property, and not before. It is obvious 
that the.valueof the succession or legacy ôoiild not be determined until 
the right pf possession aecrued. "' ■:: 
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In the case of May v. Slack, 16 Int. Eev. 134, it was held that, in 
the case of a pecuniary legacy, the tax "accrued" immediately on the 
death of the testator, although net due and payable until a subsé- 
quent period, and consequently the legatee was liable despite the re- 
pealing statute. So far as disciosed, that was a case of immédiate 
bequest, subject only by opération of law to the usual course of ad- 
ministration, — a case différent from that under considération in this : 
that hère the American legatees were to hâve possession only after 
the détermination of a life estate. 

In the case of Clapp v. Mason, 94 U. S. 589, the foregoing casé of 
May V. Slack was summarily disposed of, with thé remark that it 
bas no bearing on the question then considered. Why not ? The 
repealing act pertained to legacies and successions. True, as to suc- 
cessions, there are some provisions not applicable to legacies; yet 
the main fact is common to botfa, viz., that the taxes were not due 
and payable until the beneficiàry entered into possession or ènjoy- 
ment. The United States suprême court said : "It is manifest that 
the-right does not accrue until the duty can be demanded; that is, 
when it is made payable." Hence it was held in that case that as 
the remainder-men did not enter into possession until 1872, after the 
détermination of a life estate created in 1867, no succession tax 
accrued before the repealing act. 

In the case now before the court the remainder-men and their rep- 
résentatives did not, as legatees, corne into possession or enjoyment 
of the legacies until 1877, on the extinguishment of the life estate. 
The exception in the repealing act is clear and significant. No taxes 
had been nor could lawfuUy be assessed on thèse legacies prier to 
August or October, 1870, for the legacies were not then due and pay- 
able, nor were they liable to be assessed. Certainly, the taxes had 
not accrued, for no possession or enjoyment accrued until 1877. 

The case of Clapp y. Mason seemed to hâve been décisive of the 
question as to successions, and, by parity of reasoning, as to legacies 
alao. But in the case of Mason v. Sargent, 23 Int. Rev. Rec. 155, the 
United States circuit court for Massachusetts held otherwise. That 
ruling was made before the décision of the United States suprême 
court was known, and foUowed the case of May v. SUick. The case 
of U. S. y. Hellman, 23 Int. Rev. Rec. 887, refers to Clapp v. Mason, 
and, for reasons given, foUows Mason v. Sargent. 

Which Une of reasoning or construction is the more cogent — that 
of the United Statos suprême court, or of the two circuit courts? If 
the United States suprême court had passed directly upon the point 
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its viewB would be conclusive ; but every argument by it, with respect 
to a succession tax, applies with- equal, if not greater, force to a leg- 
acy tax, Take the case at bar for illustration. An alien non-resi- 
dent bequeathed in 1870 her estate, situate mostly in Ireland, to her 
mother and sister for life, -with remainder to severalothers, some of 
whom were alien non-residents, and only two citizens and résidents 
of the United States. A very small portion of her «state was situate 
in this country, where ancillary administratioji was had. None of 
the remainder-men, alien or résident, could corne into possession or 
enjoyment of the expectant estate untU the life estâtes disappeared. 
What the value of the estate would then be could not be previously 
ascertained, nor were the taxes thereon, in any event, due and paya- 
ble until the life, estâtes ceased. The legatees were citizens and 
aliens, and the exécuta hçre wasordered to.distribute the personal 
estate to said citizens and aliens acoordingly. Was be to pay a leg- 
acy or succession tax on the distributive shares going to non-resident 
aliens? It should be taken for granted, that, as to the share of 
Eobert, who was a résident citizen of this country, it could not esoape 
the tax, although bought by his alien kinsmen, if the same were tax- 
able in 1877, 

The varions provisions of the revenue acts irïcline me to the opinion 
that the interests derived by the American legatees, as remainder-men; 
under the facts stated, were not subject to adegacy tax. But, whether 
that be so or not, I must hold that the repealing act of 1870 exempted 
the défendant, and theproperty in his hands, in 1877, from the leg- 
acy tax imposed by the. varions acta prior to 1870. The demurrer is 
sustained. 



LiCHTBNATJBR, Assiguee, u. Chbnbt and others. 

(Circuit Court, D. Minnesota. September, 1881.) 

Bankruptct— Equitt Pkactiok — Amendments 0NDBB Equity Kulb 29, 
Amendmenta, regularly made under equity rule 29, cannot be avoided by a 
motion to strike from the record, or set aside, the order allowing them. 

Equitï Pleaddîg. 

Semble that a bill to set aside a conveyance by the bankrupt, on the ground 
of f raud, is demurrable in the absence of any allégation that the fraud was dis- 
covered within the time prescribed by the statute. 

W. P. Warner and Hiram F. Stevens, for complainant. 
J. B. ê W. H. Sanborn, for défendant bank. 
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Nelson, D. J. On June 13, 1881, an order was obtained, on motion, 
giving the complainant leave to am«nd his Mil on file in certain re- 
spects ; among others, so as to make the Bxchange Bank of Canada 
a party défendant. The order was granted under equity rule 29, 
the first paragraph of which reads: , "After an answer, plea, or de- 
murrer is put in, and before replication, the plaintiff may, upon 
motion or pétition, without notice, dbtain an order frôm any judge of 
the court to amend his bill of complaint on 'or before the next rule- 
day,",etc. 

The bill was regularly ameûded by the complai'ûant within the 
time specified, and the a.mendment8 éerved as the order' providéd. A 
riïotion is now made by the solicitdrs, who appear' for thè Éxchànge 
Bank of Canada, tb ètrike from the reijord the ordei*, ot set it aside, so 
as to get rid of the amendments. The bill, beiiig propérly aitoendéd, 
acCording to the equity praotioe mùst stand, and the défendants- are 
required to answer, file a plea, or dfemur thereto. 

It is not' possible tô get rid of the amendments regularly made by 
a motion to hâve the order under rule 29 set aside. The complain- 
ant is entitled under this rule to thus amend his bill of couiplaint, 
ajod the motion! must be denied. ' 

This décision does not meet the question -frhich is urged upon the 
court by the defendant's solioitor, viz, : that suit- against the bank is 
barred by 'the limitation in the last clause of section 5057, Eev. St., 
(section 2, baûkrupt act.) 

If a demunrer is interposed, the bill as now framed against the 
bank would be dismissed for the reason that conceding every state- 
ment in the amendment true with référence to a secret fraud of the 
Exchange Bank of Canada, there is no allégation that it wâls discov- 
ered within the time allowed by the statute of liïnitations to avoid 
the bar. 

The Bolicitors for the complainant urge that the allégation that the 
bank "now claims some interest," etc., is sufficient, the amendment 
being allowed June 13, 1881; but non constat ih.aX the complainant 
only discovered the alleged fraud at that time. 

If the complainant amends his bill in this respect, and a demurrer 
is interposed, I will hear further argument, if desired, on the bar of 
the statute. 
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Shainwald, Assignée, etc., w, Lewis.' 

{Diètriet Court, D. Cdlifornia. May 14, 1881.) 

1. Rbceivebs— Bemovai.. 

The relationship of a receiver to the complainant is not a sufBcient ground 
for liis removal, where the bankrapt admits that he was a party to a fraudu- 
lent transfer and concealment of his property. 

2. Bame— CoTmsBL. 

In such a case the receiver may employ the complainant's solicitor. 

Opinion on Motion to Vacate Order Appointing Eeceiver. 

HoFFîiAN, D. J.. By the decree of tMs court the respondent was 
adjudged to be indebted to the complainant, as assignée of the bauk- 
rupts, in a. large sum of money, being the value of assets of the 
bankrupt firm, of wbich he had obtained possession, and which he 
had converted to his own use by means of a fraudulent conspiracy of 
the most flagrant character. Exécution on this decree having been 
retnmed -unsatisûed, the présent bill, in the nature of a creditor's 
bill; was filed. 

It aUeged, in substance, that the irespondeut had made, and was 
about to make, fraudulent transfers of his property^to évade the pay- 
ment of the decree; that he had secreted and conceajed the s9.me; 
that he was about to confess judgment on pretended and fictitious 
debts; that he was about toleave the United Statps ^pd to carry 
with him the proceeds of his property; and that he had openly 
declared that he had made such disposition of his property as would 
. prevent the complainfmt from realizing anything f roni his decree , On 
this bill a receiyerwas appointed, and the respondent compelled to 
make a gênerai assignment of bis property. The receiver has since 
heen aetively enga^ed, under the, advice and direction of the com- 
plainant'B solicitor, in endeavoring to discover and obtain possession 
of property of the respondent, justly, applicable to the payment of 
- the. rdecree. The receiver is the brother of the complainant, who 
hijP^self represents creditors of.the bankrupts who hâve been de- 
frauded by the respondent and hjs co-conspirators. 

A denjurrer to; the biU, having been interposed and overruled, the 
-BoUcitor of the respondent in open court deolined to plead to or an- 
swer the bill, and it was thereupon decreed to be taken ;pro confessa. 
Ail the allégations contained in it in respect to the fraudulent trans- 
fers and concealment of his property by the respondent must be 
deemed to be true and undenied. 

*See former reports of this case, 6 Fed. Rep. 753, 766. 
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it is now BUggested by the counsel for respondeût that jm framing 
its final decree this court should order a referenoe ,to a loaeiter to 
report the naine of a person to be appointed as receiver, and that the 
person se appointed should be directed not to employ as counsel: or. 
Bolicitor the solicitor for tjie complainant. The întegrity and cftpao- 
ity of the receiver already appointed are not called in question, nçx 
is the sufficiency of the bonds given by him. It is merely sujggested 
. that his relationship to the complainant renders him not indiffèrent 
between the parties, and that it is improper that he should be directed 
by the advice of the solicitor of one qf them. 

A receiver is in gênerai defined to be "an indiffèrent person be- 
tween the parties appointed by the court to receive and préserve the 
property or fund in litigation iJ«nd«nte iitc, when it does not seem rea- 
sonable to the court that eitherparty should hold it." High, Eec. 
§ 1. Such are receiversin suits for dissolution of a partnership and 
many other cases. But the receiver iti the présent suit occupies an 
essentially différent position, and haa différent functions to dischaijgè. 
There is hère ho lis penderts aato a fund, the ovmership of whicih ig 
undetermined. ' 

The court bas finally decreed a^ainst the respondent for the pay- 
ment of a lai^e sumof money, whiph decree he hasfailed andrefused 
to^ satisfy in whole or in part ; it has, theref ore, compelled him to 
make a gênerai assignment-to a receiver whom it has appointed, to the 
end that he may discover and obtain possession of the property of 
the respondent, which the latter a,dmits he has fraudulently; trang? 
ferred, secreted, and disposed of tvith the object and intent of evading 
the payment of the decree. If successful in baffling the admitted 
fraudulent designs of the respondent, .he can Qnly be so by t.he exer- 
cise of the utmost energy and industry, and probably by considérable 
litigation. He is not, and ought not to be, indiffèrent between the 
parties. His duty requires him to be the active adversary of this 
fraudulent debtor and his accomplices. In the sélection of a person 
to discharge thèse duties, the respondent, in the position he now 
occupies, should hâve no voice, any more than the criminal should 
hâve in the choice of a détective to ferret out and recover the fruits 
of his crime. A person, therefore, who, by relationship or other con- 
nection, may be supposed to feel in some degree the désire felt by the 
complainant to collect the sum decreed to be due, would seem, if 
otherwise unobjectionable, to be eminently fit to be appointed a 
receiver in a case like the présent. For it is not to be forgotten that 
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the complainant is himself a trustée, suing for the benefit of the 
defrauded creditors of the bankrupts. 

The same considérations apply with equal force to the choice of 
counsel by the receiver. In gênerai, he ought not to employ the 
soliciter of either party. High, Eec. § 823; Edwards, Eeo. 111; 8 
Cal. 319. 

But in this case the person who is of ail the fittest to advise the 
receiver, and, if necessary, to stimulate his efforts, is the soliciter, 
who, with indefatigable industry and tenacity, bas succeeded in ex^, 
posing the fraudulent conspiracy wbich lies at the foundation of ail 
thèse proceedings, and bas obtained, after protracted litigation, the 
decree against the respondeni. No other counsel cpuld feel the same 
désire as he, that the decree should not prove a brut,um fulm^n, nor the 
same interest in baffling tbe confessed fraudulent machinations of the 
respondent to escape its paymeht. 

To import new counsel into the case at this stage of it would occa- 
sion delay and large additional expense, wbiôh the receiver is not in 
funds to megt; and such counsel, being necessarily ignorant of its 
previous history and its very intricate détails, would be unable to 
afford the advice and information to tbe receiver wbich the soliciter 
for the complainant can so readily fumish, and wbich are indispen- 
sably necessary to the receiver for the efficient discharge of his 
duties. 

For thèse reasons I am of opinion that the receiver already ap- 
pointed should not be removed, and that be should not be directed not 
to employ the soliciter for the complainant. See Wetter v. SeMieper, 
7 Abb. Pr. 92; Bank of Monroe v. Schermerhom, Clarke, Cb. 256; 
Siney v. Stage Co. 28 How. Pr. é81. 
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United States v. Dowdell.* 

{District Court, D. Indiana. October 21, 1881.) 

L United States Pension Laws— Indictment Undeb Rev. St. { 5485— Motioh 
TO Quash. 

The act of June 20, 1878, (20 St. 243,) entitled "An act relating to claim 
agents and attomeys in pension cases," does not impliedly repeal the provisions 
of Rev. St. i 5485, relatmg to the ollence of demanding, receiving, etc., ualaw- 
ful fées by claim agents in pension cases, and thpse provisions of Kev. St. < 
5485, obtain and apply to violations of tlie act of June 20, 1878. 

Motion to Quash. 

A . G. Harris and W. H. Calkins, for défendant. 

Chas. L. Holstein, U. S. Dist. Atty., and Chas. H. McCarer, Asst. 
U. S. Atty., for the United States, 

Gkesham, D. J. The charge is that on the first day of January, 
1880, the défendant demanded ,and received from Keziah A. Davis, 
for prosecuting her claim for a pension, a greater sum than was 
allowed by law. The indictment is based upon section 5485 of the 
Bevised Statutes, which reads : 

"Sec. 5485. Any agent or attomey, or any other person instrumental iji 
prosecuting any claim for pension or bounty land, who shall, directly or indi'- 
rectly, contract for, demand, or receive, or retain any greater compensation 
for his services or instrumentality in prosecuting a claim for pension or bQunty 
land tlian is provided in the title pertaining to pensions, or who shall wiong- 
fuUy withhold from a pensioner or claimant the whole or any part of the 
pension or claim allowed and due such pensioner or claimant, or the land- 
warrant issued to any such claimant, shall be deemed guilty of a high misde- 
meanor. * * *" 

Section 4785 déclares that no agent, attomey, or other person shall 
demand or receive any other compensation for his services in prosecut- 
ing a claim for a pension or bounty than such as the commissioner of 
pensions shall direct to be paid, not exceeding $25. The act of June 
20, 1878, (20 St. at Large, 243,) déclares that it shall be unlawful 
for any agent, attomey, or other person to receive for his services in 
a pension case a greater sum than |10, and expressly repeals section 
4785. It is declared in section 5485 that no greater compensation 
shall be retained or received for prosecuting a claim for pension 
"than is provided in the title pertaining to pensions," and the défend- 
ant moves to quash the indictment on the ground that the only com- 
pensation which is found in the title pertaining to pensions is that in 

*Beported by Chas. L. Holstein, United States Attomey. 
v.8,no.l2— 56 



882 FiÉDERAIi EEPOBTEE, 

section 4785, which has been repealed, and that it is no longer a 
criminal offence to démand or receive illégal fées for prosecuting pen- 
sion daims. 

Section 4785 simply authorized the commissioner of pensions to 
allow a fee of not exceeding $25 for prosecuting a claim. Not satis- 
fied with this provision for the protection of pensioners, congress, by 
the aot of 1878, declared that it should be unlawful for any agent or 
attorney to charge for his services in a single case more than $10, 
and repealed section 4785. It can hardly be doubted that it. was 
the désire of this statute to protect pensioners rather than claim 
agents and attorneys, and to give effect to this design the statute 
must be enforced as a substitute for section 4785. Why did con- 
gress by this act déclare that it should be unlawful for the agent or 
attorney to demand or receive more than $10 for his services in any 
one case, and affiî no penalty for its violation? Clearly, I think, 
because it was understood that the punishment provided in section 
5485 was invforce and applicable. If it had been the intention of 
congress, while thus legîslating in the interest of pensioners, to re- 
lieve agents and attorneys from criminal liability for demanding or 
ïecéiving compensation in violation of law, thàt intention would hâve 
been manifested by an express repeal of section 5485, or that portioii 
of it which préscribed punishment for demanding or receiving fées 
in violation of law, as \yell as section 4785. 

It is true that section 5485 déclares that the agent or attorney 
flhall not demiand or receive a greater compensation "than is pro- 
vided in the title pertaining to pensions ;" but the fair meaning of that 
is, I think, that no greater compensation shall be demànded Cir re- 
côived than is provided by làw. 

In the gênerai appiropriation act, approved March 3, 1881, the fol- 
lowing was inserted: "And thé provision of section 5485 of the 
Eevised Statùtes shàll be applicable to any pèrson who shall violate 
thé provisions of àri act entitled 'An act relating to olàitn' agents and 
attorneys in pension cases,' approved June 20, 1878." ■ After the 
passage of the act of 1878 conflicting views were èntertained as to 
tthéther there was any peiialty foV demanding or receiVing compen- 
sation in violation of law for prosecuting pension daims, and the 
clause just quoted 'was inserted in the appropriation act to remove 
that uncertainty. • . 

I am aware that the learned circuit judge of the sixth circuit, foç 
whose judgment I hâve great respect, has held, in the case of U. S. 
T. Mason, reported in 8 Fed. Eep. 412, that the repeal of section 
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4785 relieved claim agents and attorneys from criminal lîability for 
demanding or receiving illégal fées. I hâve been slow to difier from 
a judge of such known ability, bat, after careful considération, my 
mind leads me to a différent conclusion. 
Motion to quash overraled. 

Vide U. 8. V. Connelly, 1 Fed. Kep. 779. 



United States v. Patnb. 
{Disiriet Court, W. D. Arkansas. 1881.) 

1. FoBFBITtJBBB AKD PbNAI,TIB8— HOMBBTBAD AND PsE-BHPTION LaWB. 

The fact that the title to land may be in tbe United Btatea doeg notnecessarily 
make it that part of tbe public domain which is subject to settlement by citi- 
zens of the United States under the bomestead and pre-emption laws. 

2. GOTERNMHNT LANI^— CONVBTAHCB OF TlTLB. 

Tbe treaty-makmg power bas a rigbt to convey title to tbe lands of tbe 
United Btates witbout an act of congress, and if a treaty acts directly on tbe 
subject of tbe grant, it is équivalent to an act of congress, and tbe grantee ha» 
a good title. 

3. Same— Rbsbbvatiob. 

The treaty-making power can réserve a part of tbe public domain for a spé- 
cifie lawful ptirpose, because tbis is but the exercise of a less higher power than 
that which conveys title. 

4. Sahb — Sahb. . 

Tbe président of the United Sfates can, by proclamation or executive order, 
réserve a part of the public domaiin for a spécifie lawful purpose. 
6. Bame— Samb. 

Congress can, by law, reserve a part of thé public domain for such purpose. 

6. How A Réservation mat bb Set Amde. 

No set form of words or phrases need be used to set aside a réservation.' It 
is enough if there are sufflcient words to indicate the purpose of the power 
that acts to show that it intended to act in a given case. 

7. Ihdiam Cocntky— Rights of Fbeedmen. 

Colored persons who were never held as slaves in tbe Indian country, but 
■ who may bave been slaves elsewhere, ftre like other citizens of the United States, 
and hâve no more rights in the Indlan country than other citizens of the United 
States. 

8. TkEATIES— How COMSTRUED, ,, : 

A treaty, like an ordinary contract or a statute, must be construed to give it 
eflect, if possible, and courts always adhère to this ruie. In construing a treaty^ 
we hâve a right to take into considération the situation of the parties to it at 
the time it was made, the property which is the subject-màttei- of the treaty, 
and the intention and purposes of the parties in making the treaty. To get at 
the purposes and intention of the parties we hâve a right tocoHsider the con- 
struction the parties to the treaty, and who were to be atEectèd hyit, bave given 
it, and what has been thelr action under it. ; - 



884 FEDERAL SEPOBTEB. 

•. Samb— What CoNSTHifCTioN To BB Ado^ted — Third Parties. 

The coBstruction of atreaty to be taken as the true one is the one which bas 
been adopted and acted upon by ail the parties to it, unless the parties to it 
were mutually led into this construction by fraud or mistàke. In a case where 
the mutual construction was in the face of the language used, and the right- 
of third parties had intervened, the language would be taken as goveming. 

10. APPBOPRIATBD LaNDS — SuiîSEQtJBNT LaWS. 

A tract of land lawf ully appropriated to any purpose becomes thereaf ter sev- 
ered from the mass of public lands, and no subséquent law or proclamation 
will be construed to embrace it, or to operate upon it. Although no exception 
is made, congress cannot be supposed to include it by a law gênerai in its 
terms. This doctrine applies with more force to Indian than to military réser- 
vations. 

11, Indians' Titles— When Devbsted. 

As soon as Indians part with their title the land ceases to be Indian country 
without any further act of congress, unless, by the treaty by whieh the Indians- 
part^ imthiheir title, or by tome aet of congres» or tome executive arder ofithe 
président, a différent ruk was made applicable. 

This is a civil suit, in the nature of an action of debt, to recover.from 
défendant a penalty of $1,000, for having violated the law of the United States 
by being in the Indian country oontrajy to said law. The complaint charges 
that the défendant heretofore, to-wit, on the flfth day of September, A. D. 
1879, being in the Indian country contrary to law, was removed by the mili- 
tary forces of the United States, and that afterwards, to-wit, on the tenth day 
of August, A. D. 1880, he, the said défendant, did return to said Indian country, 
and was found thérein, contrary to the fonn of the statute'ih snch case made 
and provided.' For this reason plaintifE clàims an action hath açcrued against 
the défendant. 

The défendant files his amended answer, in which he dénies that he owes 
and is indebted to the plaintiflt in the sum pf $1,000, or {iny other sum, in 
manner andform as stated in the complaint. He dénies that on the third day 
of May, 1880, or the tenth day of August of that year, or at any other time, he 
was in the Indian country, or any part thereof. He dénies that he was at 
any time removed from the Indian country, or any part therepf. Défendant 
further claims that by a treaty entered intobetween the United States and the 
Seminole tribe of Indians, on March 21, 1866, they sold to the United States 
a large tract of land then owned by said tribe in the country known as the 
Indian Territory, situated between the Canadian river and the North Fork of 
the Canadian river, and between the ninety-seventh and ninety-eighth degrees 
of west longitude; that said lands hâve ever since been, and are now, the 
property of the United States by an absolute and perfect title in fee-simple, 
and that they are a part of the public domain of the United States ; that there 
is no Indian nation or tribe that has any title or right to any part of the same, 
or any occupancy or possession thereof. 

Défendant further answers that he made a settlement on section 14, in town- 
ship 11 north, of range 3 west of the Indian meridian, under the pre-emption 
and homestead laws enacted by the congress of the United States ; that said sec- 
tion is a part of the land sopurchased and acquired by the United States from 
the Seminole Indians, and that it is situated within 40 miles of the line of the 
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Atlaniie & Pacific Bailroad, to-wit, about 30 miles therefrom ; that said set- 
tlement was made by him on or about the flrst day of May, 1880; that on the 
fifteenth of that month an officer of the United States anny and a squad of 
soldiers arrested him on or near said section 14, and removed him from said 
lands, and from said so-called Indian Territory; thât he returned to his said 
claim and settlement on or about the fonrth day of July in said year, and 
Was again.on or about the fifteenth day of said month, arrested at or near the 
same place by the offlcers and soldiers of the United States army, and forcibly 
expelled from said lands and from said territory. 

Tothisanswer plaintifE files a demurrer, and for cause thereof says: (1) 
that said ajjswer does not set up sufflcient facts to constitute a defenceto plain- 
tiffscomplaint; (2) that defendant's said answer is otherwise defective and 
wholly insufflcient to constitute a defence to plaintifE's complaint, and does not 
entitle him to the relief prayed fon 

Wm,. H. H. Clayton,}]. S. Dist. Atty., arii î). W. C. Dwicdn,, for 
plamtiff. 

Thos. H. Barnes, Jas. M. Baker, and Wm. Walker, fof défendant. 

Pabkeb, D. J. The pleadings in thia ca^e seem to raise and pré- 
sent to the eourt for décision ail the points there are in the case. 
The complaint allèges a state of facts which, if true, wpuld render 
the défendant liable to the penalty. Sections 2147, 2148, Eâv. St. 
374. No white person has a right to go into the Indian country to 
réside witbout a permit; a,nd if such person has once been put out, 
and returns, he becomes liable to a penalty of a thousand dollars, to 
be recovered in an action like the présent one. The défendant dénies 
that he is an intruder into the Indian country. He does not stop 
with this déniai, but proceeds in his answer to set up certain facts; 
but says thèse facts do not make him liable, but that he was an 
American citizen, legally and rightfully in the country. The demur- 
rer admits his facts, but says on them he is liable. 

The question presented for décision in this case is, was the land 
upon which the défendant had attempted to make a settlement, and 
the place where he was arrested the ûrst and second time, ia part of, 
or within, the Indian country ? If so, upon the other facts he is liable 
to the penalty, because he admits his arrest and expulsion from the 
counti-y, and under the law the liability arises upon a second intrusion 
into the Indian country after having been once expelled. The de- 
fendant claims that the land purchased from the Seminoles by the 
United States, by the treaty made with them March 21, 1866, is a part 
of the public lands of the United States, and as such is open to home- 
stead and pre-emption settlement ; that he made a settlement thereon 
under the laws of the United States relating to homestead and pré- 
emptions. He does not show that he has taken any of the requisite 
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steps to give him even an inchoate homestead or pre^émption right. 
He could not, of course, if tbese lands were subject to the homestead 
and pre-emption laws, hold what he claims to hâve settled on, to-wit, 
section 14, because, under the law, one person can only homestead or 
pre-empt 160 acres. Eev. St. §§ 2259, 2289. Did he havethe right 
to homestead or pre-empt any of the lands conveyed by the Seminole 
treaty of 1866? 

Section 2258, Eev. St., provides — 
"That lands included in any réservation by any treaty, law, or proolamatiork 
of the président, for any purpose, sliall not be subject to tlie riglit of pré- 
emption unless otherwise specially provlded by law." 

Section 2258 of the same statute provides — 
"Tliat every person who is the head of a family, or who bas arrived at tbe 
âge of 21 years, and is a citizen of the United States, or who bas flled bis 
déclaration of intention to become 8ucb,ii3 required by tbe naturalization 
laws, shall be èntitled to enter one quarter section or a less quantity of 
unapproprlated public lands upon which sucb person may bave Bled a pre- 
emption claim, or whicb may at the time the application is made be subject to 
pre-emption, at one dollar and twenty-flve cents an acre." 

Are thèse lands reserved by any treaty, law, or proclamation of th« 
président? If se, they are not sobject to pre-emption settlement. 
Are they unappropriated public lands? If they are appropriated for 
another purpose than homestead settlement, or if they are not sub- 
ject to pre-emption, they cannot be settled upon and acquired under 
the homestead laws. If thèse lands are included in a réservation for 
any lawful purpose, made by treaty, law, or proclamation of the prés- 
ident, they cannot be settled upon and claimed by eitizens of the 
United States, and the défendant would be wrongfully upon them. 
The lands upon which the défendant claims to hâve settled were origi- 
nally a part of the Louisiana purchase. By such purchase the title 
thereto was vested in the United States. By the act of congress of 
May 28, 1830, the président was authorized to set apart the country 
now known as the Indian country or Indian Territory into certain 
districts for the use and occupancy of Indians to be removed there 
from east of the Mississippi river. 

The provisions of the act of 1830 were supplemented by treaties 
bargaining and conveying certain tracts to certain tribes, by far the 
greater part of it having been conveyed to five nations, to-wit : the 
Cherokees, Choctaws, Chickasaws, Creeks, and Seminoles. Thèse 
assignments were made to thèse tribes by the several treaties made 
with them, and the président, under the act of 1830, put them in 
possession thereof . The lands in controversy are a part of those 
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■which were, by the treaty of tlie fourteenth of February, 1833, made 
with the Creeks, set apart to them. By the treaty of the seventh of 
Aùgust, 1856, made between the United States and the Creeks, they 
conveyed thèse lands to the Seminoléô ; ■ provided, however, that the 
same should not be sold or otherwise disposed of without the consent 
of both tribes legally given. The Seminoles, by the third article of 
thte treaty made between them and the United States, March 21, 1866, 
provided as foUows : 

"In compliance wUh a désire of the United States to Ipcate otJier Indians 
and freedmen thereon, the Seminote cède and convey to the United States 
their entire domain, being the tract of land ceded to the Semlnole Indians by 
the Creek nation under the provisions of. article 1, treaty of the United States, 
vrith the Creeks and Seminoles, made and concedéd at Washington, D. C, 
August 7, 1856." This conveyànce was made by the Seminoles, as is recitéd 
iii the preamble to this treaty, "in vieîBr of the urgent neoessity of the United 
States for more land in the Indian Terrîtory." 

The Creeks, by the seventh ' article of the treaty of Juae, 1866, 
consented to this session by^the Seminoles. To my mind, this lan- 
guage, used in the third article of the Seniinole treaty, amounts to a 
conveyànce of the title of the land described to the United States. 
But the fact that the title of the land is in the United States does 
not necessarily make it that part of the public domain which is sub- 
ject to seulement by citizens of the United States under the home- 
stead and pre-emption laws, bécause those laws are explicit that any 
lands which hâve been resérved by any trealiy, law. Or proclamation 
of the président are no part of the publie lands of the United States 
subject to those laws, so long as such réservation continues, and 
when any part of the public lands bave been- once lawfully resérved 
that réservation eannot be set iasidé except by a clear and explicit act 
of thelawful authority, showing thereby clearly a purpose to open to 
Bettlement,by the citizen," the larîd resérved. 

If the language of this third article of the Seminole treaty aimounts 
to a réservation, then the lands sbld by the terms of said treaty to 
the United States by the Seminoles, and lying in the Indian country 
between the Canadian and the North Fork of the Canadian river, and 
between the ninety-seventh àtfd ninety-eighthdëgteés of west longi- 
tude, and a part of which this défendant was expèlled froin and to 
which lie returned a second time, and ùpon whicH' he was a second 
time arrested, are not such landâ as persons hâve a right to treat as 
piiblic lands and settle upon uîider the homestêad and pre-ëmption 
làws. Did the power which made -thiô treaty hâve a tightito réserve 
this land? Mostéertain'y. The treaty rtaakin g power. has a dght to 
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convey title to tbe lands of the United States wiihout an aet of Con- 
gress, and if a treaty acts directly on the subject of the grant, it is 
équivalent to an act of congress and the grantee bas a good title. 
Holden y. Joy, 17 Wall. 247; U. S. t. Brooks, 10 How. 442 ; Meigs v. 
McClwng, 9 Cranch, 11. As long ago as the Cherokee Nation v. Geor- 
gia, 5 Pet. 1, and Worcester v. Siate of Georgia, 6 Pet. 515, the 
suprême court of the United States, speaking through that most 
eminent of ail American judges, Chief Justice John Marshall, held 
that a treaty with an Indian tribe was like a treaty with a for- 
eign nation, as far as the power of the contracting parties was con- 
ccrned; that it, like a treaty with a foreign power, was a law equally 
as sacred and equally as binding as a law of congress. Now, if the 
treaty-making power can convey title, it can reserve a part of the 
public domain for a spécifie purpqse, because this is but the exercise 
of a less higher power than that which convoya title. So can the 
président of the United States, by an executive order, reserve a part 
of the public domain for a spécifie lawf ul purpose. Wolcott v. Des 
Moines Go. 5 Wall. 681; Grisar v. McDowell, 6 Wall. 363. In the 
latter case the court says : 

"From an early period in the history of the governmentjit bas been the 
practice of the pVesident to order lands to be reserved from sale and set apart 
for public purposes, and that numerous acts of congress recognize the author- 
ity of the président in this respect as compétent authority." 

The United States court for Nevada, m the case of U. S. v. Leath- 
ers, bas deoided the same thing. So can congress by law reserve 
a part of the public domain. Then we find a réservation may be 
made, either by treaty, executive order, or by act of congress, and ail 
of thèse methods are expressly recognized by the homestead and pre- 
emption laws. Then we find the power that made this treaty with 
the Seminoles had the right to reseire thèse lands for an Indian 
réservation or any public purpose. The question is, has this power 
done so in this case? Did the treaty-making power employ such 
language as to indicate its purpose to reserve the land in controversy ? 
No set form of words or phrases is necessary to set aside a réserva- 
tion. The sovereign is not partingwith the title, but only setting it 
apart to be used for a spécifie public purpose. It is enough if there 
are sufficient words to indicate the purpose of the power that can act 
to show that in the given case it intended to act. Article 3 of the 
Seminole treaty says : "In compliance with the désire of the United 
States to locate other Indians and freedmen thereon," the Seminoles 
cède and convey, etc. And, in the preamble, it is recited that "in 
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vIew of the urgent necessities of the United States for more lands in 
tlie Indian Territory," it requires a cession by said Seminole nation 
of a part of its présent réservation. What was this urgent neoessity 
for more lands in the Indian Territory ? Certainly not to settle citi- 
zen s of the United States upon, beoause it is a part of the open his- 
tory of the times that both the législative and executive departments 
of the government hâve oonstantly and ail the time refused to do this, 
and the executive department has at ail times put forth its arm to 
keep citizens of the United States eut of that country. Then, could 
it hâve been desired by the government for settlement by the citizens 
of the United States under the homestead and pre-emption laws? 
Hardly, in the face of the fact already cited, and of the further fact 
that the government had given its pledges by its treaties and laws, 
from the organization and occupation of that country by the Indians, 
that, with the exception of a few privileged persons, white settlers 
were to be kept out of that country. Those pledges remain to this 
day, and the government, through its executive, whose duty it is to 
exécute them, has constantly sought to make them good. Ail the 
tribes in the Indian Territory bave implied or express pledges made 
in treaties or laws of the United States that they are to be free from 
the intrusion of white persons. Whether this policy is right or wrong, 
whether it'is a good or bad one, persons may entertain a différence 
of opinion. The courts did not establish it, but the law-iûaking 
power did. The courts cannot change it, as they do not make the 
laws. It œust be changed by the power that established it. Can it 
be presumed, in the face of thèse pledges, that the United States feit 
an urgent necessity pressing upon it for this comparatively small tract 
of country between the Canadian rivera that it might open it to white 
settlement, surrounded as it is on ail sides by Indian réservations, 
occupied by différent tribes of Indians, except on the north, and there 
we find the Cherokee lands, which, by the express term of the treaty 
of July 19, 1866, are to be sold and occupied by friendly Indians? 
Then, again, we find, by a treaty made with that tribe, February 27, 
1867, the United States settled, upon a tract 30 miles square of this 
identical land conveyed by the Seminole tribe, the Pottawatomie tribe 
of Indians. Then, again, upon a part of this 30-mile tract, by an act 
of congress of May 23, 1872, the Absentée Shawnees hâve been set- 
tled ; so that now there remains of this whole Seminole cession only 
about 2Ô odd townships which is not at this time actually occupied 
by Indians. Again, by executive order of the président of Augiist 
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10, 1869, a large portion of this oouiitey obtained from the Seminoles 
was assigned for temporary occupation by the Cheyennes and Ar- 
rapahoes. 

Thèse acts of the government plainly indioated its purpose in agree- 
ing to the third article of the Seminole treaty, and what it accepted 
thèse lands for. Now we must look to the aets of the government 
since the adoption of this treaty in order to understand its purpose. 
We find that in the year 1866 it entered upon the policy of settling 
iribes of Indians, other than the five oivilized tribes, in the Indian 
country. Since that time, by treaties, laws, and executive orders of 
"the président, it has settled upon' réservations in the Indian country 
the Cheyennes and Arrapahoes,the Eiowas, the Comanches, the Washi- 
tas, the Pawnees, the Sac and Fox, the Nez Perces, the Ponças, the 
Modocs, the Kansas, the Osages, the Pottawatomies, the A'bsentee 
Shawnees, as well as some other small tribes. This explains why thè 
treaty-making power thought, on Mareh 21, 1866, that there was 
an urgent necessity of the government for more lands in the Indian 
Territory. This shows that the government had not only a désire to 
locate other Indians in the Indian Territory, but to a great extent it 
has consummated that désire. 

It is a matter of public history that a number of thèse tribes which 
hâve been removed to the Indian country, taking advantage of the 
embarassment of the government growing out of the war of the rébell- 
ion, had gone on the war-path. The government was desirious of 
securing peace with them, and of settling them upon réservations 
where they could be civilized. It entered into treaties by which they 
were to be and were removed to the Indian country. Then, again, 
the white people in other localities were pressing on other tribes, and 
demanding of the government their removal. To get them out of the 
way of the white settlements, and to locate them where they would 
be free from intrusion by the whites, they were removed to the Indian 
country. It is true, but few of thèse tribes were settled on the lands 
in controversy, but I cite the conduct of the government in order to 
arrive at its policy in regard to the Indian country, and from that 
policy to receive aid in the construction of the third article of the 
Seminole treaty. The government wanted to locate other Indians 
and freedmen thereon. The meaning of the United States in regard 
to locating other Indians thereon is plain, when we consider what 
action it has taken since that time in regard thereto. True, congress 
has recently prohibited the location of certain other tribes of Indians 
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in that country, but it bas not by any law changed the gênerai policy. 
It may bave cbnsidered tbat tbese tribes were not proper ones to bring 
in contact witb otber Indians, more civilized. 

What did the govemment mean by locating "freedmen thereon?" 
Let UB again go back to the history of the time when this treaty was 
made. We find that colored people were held in slavery in ail the 
civilized tribes of the Indian Territory. Slavery was abolished tbere, 
as well as elsewhere in the IJnited States, by the émancipation proc- 
lamation of the président and by the thirteenth amendment to the 
constitution, adopted the thirteenth of December, 1865, and such 
abolition of slavery was recognized by thèse tribes in the sevëral 
treaties made with them in 1866. The govemment was désirons of 
protecting thèse freedmen and Of securing them homes. It was not 
known how well the severg,l Indian tribes who had held them in 
elavery would observe their pledges to secure them the same rights 
they enjoyed. It was feared that préjudice growing ont of their 
former condition as slaves and of race would be so strong against 
them that they would not be protected by the Indians. The gov- 
emment had given them the boon of freedom, and it was in duty 
bound to secure it, in ail that the term implied, to them. The gov- 
emment feared that to do this it might be necessary to settle them in 
a colony by themselves. This purpose of the govemment, should it 
become necessary, was manifested by the terms of the Choctaw treaty 
of April 15, 1866. Therefore, in making the treaty with the Semi- 
noles, it sought to provide a home for such freedmen as had been 
held in slavery by the Indians in the Indian Territory, should that 
necessity occur, to secure them in their rights. In the face of the 
Burrounding condition of things at the time this treaty was made, we 
must conclude the govemment meant thèse freedmen who had been 
slaves in the Indian Tefritory, and none others ; and thèse could only 
be settled on this land by the authority of and with the permission 
■of the govemment. Colored persons who were never held as slaves 
in the Indian country, but who may hâve been slaves elsewhere, are 
like other citizens of the United States, and bave no more right in 
the Indian country than other citizens of the United States. 

Again, if this land is open to homestead or pre-emption settlement, 
it bas been so ever since the treaty of 1866 with the Seminoles, and 
yet the govemment bas never attached it to any land district. In 
perfecting title under the law the settler has to take certain prelim- 
inary steps. It has been the policy of the govemment, when lands 
were open to settlement, as soon afterwards as possible, to est^iblish 
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a new land district, or attach the lands thrown open to settlement to 
Bome district already establisbed. It has not done so in this case, 
showing again how one of the parties to this treaty, which is a con- 
tract between the United States and the Seminoles, has construed it. 

Â treaty, like a statute or cOntract, miist he construed to give it effect, if 
possible, and courts always adhère to this rule. In eonstruing this treaty 
we hâve a right to take into considération the situation of the parties 
to it at the time it was made, the property which is the subject-mat- 
ter of the treaty, and the intention and purposes of the parties in 
making the treaty. To get at this intention we hâve a right to con- 
sider the construction the parties to the treaty, and who were to be 
affected by it, hâve given it, and what has been their action under it. 
The action of the United States, which I hâve cited, is suflScient to 
show its construction of the treaty. It is a matter of public notori- 
ety that the other party to the treaty has agreed with the United 
States in its construction. Then we hâve both parties to itagreeiiig 
upon the same construction. That is the construction to be taken as 
the true one, unless the parties to it were mutually led into this con- 
struction by fraud or mistake. In a caae where the mutual construc- 
tion was in the face of the language used, and the rights of third 
persons had intervened, the language would be taken as governing. 
But in this case the right of the third person is only inohoate at best, 
and it cornes through and under one of the contracting parties, the 
United States, is not yet a vested right, and is claimed with the fuU 
knowledge of the party claiming the right of the condition of this land 
when he set up his right. Therefore, there is no hardship on him. 

It muet be remembered that the United States is the custodian of 
ail the lands in the United States, ;whether reserved or unreserved, 
and it is its power and province to say, by either law, treaty, or exec- 
utive order of the président, when thèse lands are open to settlement 
by the citizen. Has it said that thèse lands in controversy, by the 
third article of the Seminole treaty, are so open to settlement ? The 
réservation of lands for any spécifie purpose by the government, if 
expressed in the most acourate, concise, and précise form of words, is 
but an expression of a désire of the government to use them for that 
purpose. It does not part with its title by reserving them, but sim- 
ply gives notice to ail the world that it desires them for a certain pur- 
pose ; therefore, the same précision and accuracy is not required as 
in case of a conveyance. Does not the government express its désire 
by the language of this treaty ? The language is : "In coraplianee with 
a désire of the United States to locale other Indïans and freedmen 
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thereon," the Indians cohvey, etc. There is an expression of ail that 
could be done by the most formai instrument, to-wit, the désire or 
purpose of the government. The government for 15 years, judging 
from its action, thought it had given expression to its désire suffi- 
ciently plain to reserve thèse laiids. The Indians hâve thought so too, 
and 80 I think, I am of the opinion that it is suffieient to set aside 
the land now in controversy for the purpose expressed in this third 
article of the treaty. But it is claimed in this case that this land is 
open to settlement by virtue of the sixth section of an act of congress, 
approved July 27, 1866, entitled "An act granting lands to aid in 
the construction of a raiiroad and telegraph line from the states of 
Missouri and Arkansas." That section is as foUows : 

"That the président of the United States shall cause the lands to be sur- 
veyed for 40 miles in width, on both sides of the entire line of said road, after 
the gênerai route shall be fixed, and as fast as may be required by the construc- 
tion of said raiiroad, and the odd sections of land hereby granted shall not be 
liable to sale or entry or pre-emption, before or after they are surveyed, except 
by said company, as provided in this act; but the provisions of the act of 
September, 1841, granting pre-emption rights, and the acts amendatory therëof, 
and the act entitled 'An act to secure homesteads to aetual settlers on the pub- 
lic domain,' approved May 20, 1862, shall be and the same are hereby extended 
to ail otlier lands on the line of said road when surveyed^ excepting those 
hereby granted to said company." 

It is further claimed that this grant of lands to this raiiroad com- 
pany applies to lands in the Indian country. The executive depart- 
ment of the government deçided through the commissioner of the 
gênerai land-ofiQce, October 13, 1877, in the following language, that 
it did not: 

" But in addition [he says] I think the demand cannot be coniplied with, for 
thereason that the company has no grant of lands in the Indian Territoiy; 
that without entering upon the question of the intent of congress to make a 
présent grant of such lands, which I do not understand the company to claim, 
an ultimate grant, even, was not contemplated by the act, except such grant 
might be aciuired from the Indians by the company." 

Whether this is so or not I do not décide, because it is not neces- 
sary in this case. It must be remembered that this treaty with the 
Semiiioles was prior to the act of congress just cited. The first was 
adopted March 21, 1866, and the latter July 25, 1866. ' 

It is a principle of the law, declared by the suprême court of the 
United States in Wilcox v. Jackson, 13 Pet. 498, that — 

"Whenever a tract of land has been appropriated to the public- use it is sev- 
ered from the mass of the public domain, and subséquent laws of sale are 
not construed to embrace it, though they do not in terms except it." 
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Again, the suprême court, in the Leavenworih, Lawrence d Galves- 
Um Road v. U. S. 92 U. S. 733, affirm the doctrine, in Wilcox v. Jack- 
son, that a tract lawfuUy appropriated to any purpose becomes there- 
after severed from the mass of public lands, and that no subséquent 
law or proclamation will be construed to embrace it, or to operate 
upon it, although no exception is made of it. "This doctrine," says 
the court, "applies "with more force to Indian than to military réser- 
vations." And, again, it says: "Congress cannot be supposed to 
include them by a subséquent law gênerai in terms." If this land in 
•controversy was, by the third article of the Seminole treaty, reserved 
for Indian settlement by compétent authority, then it was an IndiaU 
réservation as much as if it was actually occupied by Indians by 
authority of the govemment. It having been reserved prior to the 
passage of the railroad grant and charter, and this law being gênerai 
in its terms, not making any spécial référence to thèse lands cannot 
be held to embrace them, although it déclares that aU other lands 
exeept those granted to the railroad are open to settlement. I think 
thèse cases are conclusive on this point. 

But, again, suppose we take the language of the section and under- 
take to apply the pre-emptiom law of 1841, and the homestead law 
of 1862, "to ail other lands," and to what conclusion must we come. 
If we apply thèse laws, we must apply the whole of them, and in such 
application we find that thèse laws did not apply to any lands reserved 
by treaty, law of congress, or proclamation of the président. Thèse 
lands being reserved, they did not apply to them any more than the 
homestead and pre-emption laws now in force apply to them, and 
the words "ail other lands on the line of said road" must, under the 
law, be construed to mean ail other lands not reserved by treaty, law 
of congress, or proclamation of the président. I think, therefore, 
from the authorities I hâve cited, and from the language of this sec- 
tion, that there is no doubt that this act of congress bas not changed 
the lands in controversy from the condition of a réservation. They 
being in that condition, they can only be taken out of it by clear and 
epecific language, expressive of the will of the power which under 
the law can restore them to the public domain, subjeet to homestead 
and pre-emption settlement by the citizen, 

One other point is neeessary to be decided in this case, and that is 
whether thèse lands, although they may be reserved, are a part of 
the Indian country, because lands may be reserved and yet not be a 
part of the Indian country. The government can and does reserve 
lands for a variety of purposes other than Indian réservations, — for 
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forts, arsenals, dock and nayy ysiirds, national parks, etc.; and be- 
causethey may be reserved, tbey do not necessarily become a part of 
tbe Indian country. It is necessary tbey sbould be a part of such 
country, in tbis case, to make tbe défendant liable tothe penalty sued 
for; because, altbougb tbese lands may be reserved from settlement, 
and tbe défendant would bave np rigbt to settle on them, and conld 
be by compétent authority ejected from them, yet, toinake bim liable 
under tbis statut©, be must bav'e intruded into tbe Indian country, 
been put out once, and returned tbereto a second time. Tbe défend- 
ant was tbe, first and second time arrested upon lands wbicb were 
originaUy tbe lands pf tbe Creeks. . Tbey were defined by treaty with 
tbem, and wben owned by them were clearly and unmistakably Indian 
country, By treaty of tbe seventb of August, 1856, tbe Creeks con- 
^eyed tbese lands to tbe Seminoles. Tbey were taken possession of 
and occupied by tbe Seminoles until tbey were conveyed to tbe United 
States. Tbey were most certainly a part of tbe Indian country ail 
tbis time. Tbey are witbin wbat is well known and recognized by 
tbe government of tbe United States as the exterior boundaries of 
wbat is called and known as the Indiian country. Thèse boundaries 
bave been establisbed by acts of congress, treaties, and proclamations 
of tbe président. Tbe case pf tbe American Fur Go. v. V. S. 2 Pet. 
358, décides "tbat a country wbicb bas been purchased of tbe Indians, 
and wbicb is not included witbin tbe boundary Une defining tbe Indian 
country, ceases to be Indian country." This is undoubtedly true, 
but it does not décide tbat a country purchased from tbe Indians ipso 
facto peases to be Indian country. 

It may be witbin the exterior boundaries of tbeir country over 
wbicb tbe laws of tbe United States for tbe government of the Indian 
country extend, or there may be some law or treaty or executive order 
under wbicb it still continues to be Indian country, as in the case of 
the U. S. V. 43 Gallons of Whisky, 93 U. S. 188. 

The case of Bâtes v. Clark, 95 U. S. 204, décides tbat as soon as 
Indians part witb tbeir title the land ceases to be Indian country 
without any furtber act of Congress, uriless by the treaty by which the 
Indians parted with their title or by some act of congress a différent 
rule was made applicable to the case. I think it clear in tbis case tbat 
by the terms of the Seminole treaty a différent rule was made appli- 
cable, and this view of tbe case is strengthened when we considèr the 
purpose for which the government purchased it; the fact that it is 
surrounded on ail sides by other Indian réservations ; and the furtber 
fact tbat it is witbin the exterior boundaries of wbat is now and 
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wbat bas been for over a quarter of a century known and recognized 
by the government of the United Staies, by the surrounding states, 
and by the public generally as the Indian country. 

The moment the government purchased the land, by the same 
act, Bimultaneous with suoh purchase, it reserved it for a spécifie 
purpose. That purpose was the same as the one for which the land 
had been used for 33 years— ever since the Creek treaty of the four- 
teenth of February, 1833. It was Indian country beyond question 
while the Creeks and Seminoles ocoupied it. The government ob- 
tained it for Indian oocupancy. Of course it could not at the same 
moment make the treaty and transplant other tribes on the land, but 
we ûnd it commenced to do so as soon thereafter as possible. It bas 
gone on and treated it as devoted to that purpose, by settling on a 
large portion of it Indian tribes. It cannot be presumed that for 15 
years the government bas had a tract of country within the very heart 
of the Indian country which it purchased and bas permitted to re- 
main in such condition as it might become a place of refuge for 
oriminals and outlaws, who could depredate and prey upon their 
Indian neighbors and others with immunity from punishment ; espe- 
cially when the government bas pledged protection and security from 
intruders to ail the tribes in the Indian country. Yet this is so if 
this is not Indian country, because the laws of the United States 
would not extend over it, and it would not be within the jurisdiction 
of any state or territory. It never intended this. It did not, by its 
treaty of purchase with the Seminoles, do it. By its act of réserva- 
tion of this country, situated as it was, and being reserved for the 
purpose it was, it continued still to be Indian country as much as if 
it had been at that time entirely occupied by Indians. Now, in the 
estimation of many persons, it may be désirable to open this country 
to settlement. If so, it must be done by the power that bas a right 
under the constitution and laws of the country to do it. It must not 
be asked or expected that, to accomplish tbis end, tbe Qourts will 
break or even bend the timbers of tbe law; especially when that 
power in the government which could act has time and again refused 
to act. The courts do not make the laws. They interpret, oonstrue, 
and exécute them as they find them. 

Erom my views of the law as applicable to this case, upon the facts 
set u]i) by the défendant, he is liable for the penalty under the law, 
and the demurrer to the answer must be sustained. It is so ordered. 



BX PAETE HOUGHTON. 89T 

Ex Parte Hooghton. 

(District 0<mrt, D. Vermont. June 14, 1881.) 

1. Cmminai, Law — PASsma Countebfbitbd National Bank Notes wita 
Knowledge— Statb Courts— Fedbbal Coubts— Jueisdiction. 

A atate court has no jurisdiction over the ofCence of passing counterfeited 
national bank notes with knowledge of their counterfeit cbaracter. Theref ore, 
■where one hasbeen convicted of that oflence by a state court, andsentenced to 
imprisonment, he will be discharged on motion in Aabeaa corpus proceedings 
taken in this court. 

Habeas corpus proceeding to release the relator, Houghton, who 
•was convicted and sentenced by a state court to imprisonment upon 
an indictment for passing a counterfeit national bank note. The 
opinion states the case. 

Wm. G. ShaWflox relator. 

Wheeleb, D. J. This is a motion by the relator for a discharge 
on habeas corpus from imprisonment in a prison of the state, under 
sentence of a court of the state for passing counterfeited national 
bank bills, on the ground that the state court had no jurisdiction 
over this offenoe, and that the imprisonment is contrary to the con- 
stitution and laws of the United States. 

The constitution of the United States provides : 

"Article 6. This constitution, and tlie laws of tlie United States which 
sliall be made in pursuance thereof, * * * shall be the suprême law of 
the land, and the judges in every state shall be bound thereby, anything in 
the constitution or laws of any state to the contrary notwithstanding." 

Under this provision the limits of power between the United States 
and the several states are to be sought for in that constitution, and 
the laws of eongress which bave been made pursuant to it. It pro- 
vides, (article 1, § 8 :) "The eongress shall hâve power * * * to 
coin money, regulate the value thereof, and offoreign coin; * * * 
to provide for the puniahment of counterfeiting the securities and 
current coin of the United States." This provision extends to pass- 
ing counterfeited coin and securities, as well as counterfeiting them. 
U. S. V. Marigold, 9 How. 570. It also provides (article 3, § 2) that 
"the judicial power shall extendto ail cases in law and equity arising 
underthiseonstitution, the laws of the United States, * • * and 
fifth amendment; nor shall any person be subject for the same 
oflfence to be twice put in jeopardy of life or limb." It is well 
established that eongress may exclude the jurisdiction of the courts 
of the states from ofifences within the power of congress'to punish. 
v.8,no.l2— 57 
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Houston V. Moore, 5 Wheat. 1; The Moses Taylor, 4 Wall. 411; 
Martin y. Hunter, 1 Wheat. 304; Com. v. Fuller, 8 Metc. (Mass.) 
313 ; 1 Kent, Com. 399. 

National banks are organized under the laws of the United States ; 
their bills are issued to them by the treasury department of the 
United States, secured by bonds of the United States on deposit 
théi?é, which fact is tp be expfeôsçd on their face by the signatures of 
the treasurer and register, and the seal of the treasury of the United 
States. Eev. St. § 5372. They are securities of the United States 
which congress bas power tq proteet by punishing counterfeiting 
them, and the passing of counterfeits of them, and are so declared to 
be: in the laws of the United States. Eey. St. § 5413. Whether the 
state court had jurisdiction over this offence or not dépends on 
■whether congress bas excluded that jurisdiction or left it to those 
courts under the laws of the states. 

The judiciary act of 1789 provided, section 11,— 

"That the circuit courts shall hâve * * * exclusive cognizance of ail 
crimes and offences cognizable under the authority of the United States, ex- 
cept where this act otherwise provides, or the laws of the United States shall 
otherwise direct. * * *" 1 St. at Large, 78. 

By the act of April 21, 1806, provision was made for punishing 
counterfeiting of the coin of the United States, and by that of Feb- 
ruary 24, 1807, for that of forging notes of the bank of the United 
States, and by that of March 3, 1825, for that of forging certificates 
of public stocks or other securities 6î the United States, counterfeit- 
ing coin of the United States and other i coun tries, and passing 
eounterfeit coin. Section 26 of the act of 1825 provides, as similar 
sections in each of the other acts had donej that nothing in this act 
contained shaU be construed to deprive the courts of the individual 
states of jurisdiction under the laws of the several states over offences 
made punishable by this act. 4 St. at Large, 122. 

This provision expressly left to the states jurisdiction of the partic- 
ular offences mentioned in those acts, the same as if congress had 
never exercised its power to punish them. 

A person was convicted under a statute of Ohio for passing eoun- 
terfeit coin, and the conviction was upheld as not being contrary to 
the laws of the United States. Fox v. Ohio, 5 How. 410. So, under 
a statute of Vermont, (State v. Randall, 2 Aik. 89,) and a statute of 
Massachusetts, (Com. v. Fuller, 8 Metc. 313.) But upon demur- 
rer to an indictment under the laws of New Hampshire for pun- 
ishing perjury generally, for perjury committed in proceedings under 
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the bankrupt act of 1841, it was held that the state court had no 
jurisdiction over that offence, State v. Pike, 15 N. H. 83. In Moore 
V. Illinois, 14 How. 13, the respondent was convicted of harboring 
and secreting a negro slave contrary to the statute of Illinois. It 
was argued that the state court had no jurisdiction, because the laws 
of the United States provided for punishing obstructing the owner of 
a negro slave in endeavoring to reclaim him, and concealing the 
fugitive after notice ; but the jurisdiction of thé state was maintained 
on the ground that the offences were différent. 

The suprême court of Massachusetts took jurisdiction of an embez- 
zletnent of a private spécial deposit in a national bank by an employé 
of the bank, on the ground that congress had not provided for that 
particular offence. Commonwealth v. Tenney, 97 Mass. 50. The 
national bank acts were passed in 1863 and 1864, and provision was 
made for the punishment of counterfeiting their bills and passing the 
counterfeits, but there was no réservation to the state in making 
thèse provisions. Without such réservation the states had no power 
ieft to them to supplément the acts of congress by législation cover- 
ing the same ground. Sturges v. Crowninshield, 4 Wheat. 122 ; Prigg 
V. Pennsylvania, 16 Pet. 639. 

The statute of Vermont, under which the relator was indicted and 
is imprisoned, was passed in 1869. At that time, and until the 
adoption of the Eevised Statutes of the United States, June 22, 1874, 
there was nothing giving up to states the jurisdiction which congress 
had taken over this offence, or any part of it. The Eevised Statutes 
oontains the title of "Crimes," in which the provisions for punishing 
counterfeited national bank bills are placed. It also has this gên- 
erai provision : 

"Sec. 5328. Ifothing in this title shall be held to take away or impair 
the jurisdiction of the courts of the several states under the laws thereof." 

The provisions of the judiciary act relg,ting to the criminal juris- 
diction of the circuit court are brought into section 629, twentieth, 
with the qualification of exclusive cognizance changed to "except 
where it is, or may be, otherwise provided by law." If thèse pro- 
visions were ail, it might be said that congress had expressly with- 
drawn the jurisdiction before taken of offences mentioned in the title 
of "Crimes," so far as the states might choose to exercise similar 
jurisdiction through their courts. But chapter 12 of the title on 
"Judiciary," entitled "Provisions common to more than one court or 
judge," was placed in the Eevision, and enaeted as a part of the Ee- 
vised Statutes. It commences with section 71 1 : 
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" The jurisdiction vested in the courts of the United States, in the rases and 
proceedings hereinafter mentioned, shall be exclusive of the courts of the 
several States : First. Of ail crimes and offences cognizable under the author- 
ity of the United States." 

This provision was net in the statutes of the United States any- 
where before. It was framed ex industria, and placed there for 
some purpose. It is not merely the provision of the judiciary act 
relating to the juriadiction of the circuit courts brought forward and 
placed hère, as well as in the chapter relating to those courts, to ex- 
press the same thing again in another connection; but it is a différent 
thing. That provision made the jurisdiction of the circuit courts 
exclusive, of ail other courts, fédéral as well as state, exeept as other- 
■wise provided, This applies to ail the courts of the United States, 
and expressly excludes, , and seems to be made expressly to ex- 
clude, the jurisdiction of the courts of the states. Both provis- 
ions are necessary to place the jurisdiction in thèse cases where it 
is reposed, among the fédéral coui-ts, and exclude that of the state 
courts, and the latterwould be unnecessary if that of the state courts 
was not to be excluded. 

The language of the section quoted from the title on "Crimes" does 
not save the jurisdiction of tue courts of the states over the offences 
made punishable by that title, as section 26 of the act of 1825 savçd 
it o^'er offences made punishable by that act. It says nothing of 
offences, as sueh, to express or specify its application. There are 
many offences made punishable by that title, — some of them such as 
could never be offences against the laws of any of the states; some, 
such as the obstructing the executive officers in the performance of 
their duties, and the service of the processes of the courts of the 
United States, where the same act might oonstitute one offence 
against the laws of the United States, and another différent offence 
against the laws of the states. This section of the title is gênerai, 
and might be applicable to ail thèse if taken in its broadest sensé. 
It might be, or be claimed to be, that making any act punishable under 
the laws of congress would prevent the states from punishing a dif- 
férent offence involved in the same act. An assault upon a marshal, 
to obstruet his service of process, would be punishable under this title 
for the obstruction, but not assault. The assault might be punish- 
able under the state laws, but not the obstruction, The title makes 
certain, offences against the laws of the United States punishable. 
This section seems to mean that making them so punishable shall 
not prevent the states from taking hold of any offences which 
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may be involved that are contrary to the state laws, and not cogniza- 
ble under the United States laws, and punishing them. And, taken 
in connection with the section making the jurisdiction of the United 
States courts over offences cognizable under the authority of the 
United States wholly exclusive of the state courts, it must mean 
this. Such construction leaves ^11 the sections standing operative, 
while the other would leave the one declaring the jurisdiction exclu- 
sive inoperative. The section on "Crimes" is later than the other 
in the order of the statutes, and might be said to be controUing for 
that reason; but that ground of inference is expressly removed by 
the statutes themselves, which provide that no inference or pre- 
sumption of a législative construction is to be drawn by reason of the 
title under which any particular section is placed. Section 5600. 

The act of passing thèse counterfeited bills, made punishable 
under the statute of the state under which the relator was indicted, 
might, and often would, concur with others to constitute a eheat 
which would be punishable by laws of the state of long standing 
against obtaining money or goods by privy or false tokens. Gen. 
St. Vt. 671, § 23. 

It was upon this ground, that the passing the counterfeited national 
bank bill was a mère private cheat under the laws of Virginia, that 
the conviction was upheld by the majority of the court in JeWv. 
Virginia, 18 Gratt. 933, (Am. Law Eeg. 260,) cited at this hearing. 

The indictment against the relator does not charge, him with pass- 
ing a counterfeited national bank bill, knowing the same to be false, 
with intent todefraudoneMargaretMcDaniels, which is, in terms, a 
somewhat différent offence from that made punishable by the laws 6f 
the United States, which consists merely in passing such counter- 
feited bill, knowing it to be counterfeited. Eev. St. § 5415. The 
indictment appears to hâve been drawn according to the statute in 
force before the act of 1869, which made an intention to defraud an 
ingrédient of the offence, but did, in exact ianguage, apply to th^ 
national banks. Gen. St. Vt. 678, § 3. But this section of the Gen- 
eral Statutes was expressly superseded by the act of 1869, and the 
élément of an intent to defraud was left out, so that the offence made 
punishable by the laws of Vermont was the passing such counterfeit 
bill, knowing it to be counterfeited, — precisely the same offence made 
punishable by the laws of the United States. The material alléga- 
tions of an indictment are those which set forth the charges which 
are contrary to the law and make up the offence, and not those which 
charge things not contrary to the law, however morally wrong they 
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may be, and which are not necessary to constitute the ofifence. A 
plea of not guilty to this indictment would only put in issue the pass- 
ing the counterfeit bill knowing it to be such, and the plea of guilty 
only confessed as much. The relator, therefore, stands convioted in 
the state court of precisely an offence cognizable under the authority 
of the United States, and is restrained of his liberty under that con- 
viction. 

There are respectable opinions and weighty authorities which hold 
that in the United States there are two govemments, — the United 
States, within the sphère marked out by the constitution, and the 
several states, — and that the same act may be an offence, and some 
of them that it may be the same offence, against each, for which 
punishment may be inflicted by each, and that the safety of the 
accused from excessive punishment under the two Systems lies in the 
pardoning power, and in the benignant spirit with which the laws of 
each are administered. United States v. Wells, 7 Am. Law Eeg. 424; 
Mr. Justice Daniell in Fox v. Ohio, 5 How. 410 ; Mr. Justice Johnson 
in Houston v. Moore, 5 Wheat. 1. 

That the same act, constituting différent criminal offences, may be 
punished for one under the United States and for another under the 
state, cannot, under the authorities before cited, well be doubted, and 
most of the examples cited to show that the same offence may be 
punished by both, are examples of that class. That the states can- 
not make criminal offences out of what the United States makes law- 
ful, nor against the laws of the United States, was well settled in 
Prigg v. Pennsylvania, 16 Pet. 539 ; The Moses Taylor, 4 Wall. 411 ; 
and other cases before cited. The provision in the constitution pro- 
hibiting putting twice in jeopardy for the same offence was for the 
protection of the people from oppression. Houston v. Moore, 5 
Wheat. 1. It may be said that this only applied to the tribunals of 
the United States; but if so, it is a restraint of the courts under the 
laws of oongress. Under it congress could not make the same offence 
punishable twice. And if congress could not do this directly, it could 
not indirectly, by creating an offence and leaving the state to punish 
it once, and providing by its own laws to punCsh it again. 

This offence appears to be one over which the state court had no 
jurisdiction, and the relator is restrained of his liberty without war- 
rant of law. The next question is whether he can be relieved in this 
mode. 

In 1 867 the writ of haheas corpus from the courts and judges of the 
United States was extended to persons in custody, in violation of the 
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constitution, or of a law or treaty qî the United States. Rev. St. 
Î53. The law of the United States was, and is, that the relator 
should be tried by the courts of the United States, and not by those 
of the lîtate, and if guilty that he should be punished according to 
the la-WB of the United States, and not under those of the state under 
which he is in^ custody. This court bas jurisdiction of the relàtor 
under thèse provisions by this writ. 

The inquiry into the cause of his confinement is not a review of 
the proceedings of the state court. If the attention of that court had 
been called to this aspect of the case, probably this proceeding would 
hâve been whoUy unnecessary; but the record shows that it was not. 
The point hère is not at ail that the relator was not proceéded with 
in a proper manner by the state court, but that the court had no 
jurisdiction over hioi for this offence. In such ôases the remedy may 
be by habeas corpus. Ex parte Lange, 18 Wall. 163. 

Brown v. U. S. 14 Ain. Law Reg. 566, before Erskine, J., and 
afterwards before Mr. Justice Bradley, is an authority that section 711 
gives exclusive jurisdiction to the courts of the United States over 
offences cognizable under the authority of the United States, and that 
habeas corpus froni a fédéral court or judge is a proper remedy. 

This is not a proceeding for relieving criminals at ail from just 
punishment. It is intended to relieve persons from punishment con- 
trary to the laws of the United States, but not from liability to be 
punished according to those laws. If the relator was still liable to 
punishment according to those laws, he would be held by order of 
court until the district attorney could proceed againet him; but the 
ofîence for which he bas alréâdy sufiPered considérable punishment is 
now apparently barred by the statute of limitations of the United 
States. Therefore, further détention would be unavailing. 

The relator is discharged from this imprisonment. 
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In re Esselbosn. 

{Circuit Court, 8. D. Ncta Ywk. September 20, 1881.) 

1. Criminai. Law— Dischabgh — Right to— Peobablb Cause. 

A défendant, who is held to await the action of the grand jury, is entitled to 
his discharge on the discharge of the jury, when no Indictment has been found 
against him. Rdd, also, that there was then no longer any necessity for 
this court to pass on the question whether probable cause had been shown 
for holding him to await the action of the grand jury. 

On Motion. The faèts appear in the opinion. 

Sutherland Tenney, Asst. Dist. Atty., for the United States. 

Roger M. Sherman, for défendant. 

Blatchford, g. J. In this case a writ of haheas corpus, returnable 
before this court forthwith, was issued on April 5, 1881, to the mar- 
shal of the United States for this district, to produce the body of 
George Esselborn, with the cause of his imprisonment. At the same 
time a writ of certiorari was issued to a United States commissioner 
to certify the cause of the détention of said Esselborn. The commis- 
sioner certified the proceedings before him, consisting of a complaint 
alleging a criminal offence, and the testimony taken upon the exam- 
ination on the surrender of the défendant on the complaint. The 
return of the marshal to the writ showed that a warrant of arrest on 
the complaint was issued by the commissioner to the marshal ; that 
the défendant appeared before the commissioner and an examination 
was had, and the défendant was held to await the action of the grand 
jury; that the commissioner ordered that the défendant be discharged 
upon his own recognizance ; that the défendant refused to give such 
recognizance; and that the commissioner then committed the défend- 
ant to the marshal in default of having given such recognizance. The 
case came before the court on the foregoing papers, and on April 6, 
1881, the court made an order "that the défendant may départ with- 
out giving any recognizance, subject to the issuing of a new warrant, 
if ordered by this court. " Nothing has since been done in the mat- 
ter, and the counsel who appeared for the défendant, now, in Septem- 
ber, 1881, asks the court to pass on the question as to whether the 
évidence before the commissioner constituted probable cause for hold- 
ing the défendant to await the action of the grand jury, and to hold 
that it did iiot, and to discharge the défendant. The district attor- 
ney states that since the said order of April 5, 1881, was made, a 
grand jury has met and been discharged without indicting the défend- 
ant ; that no information has been filed against him ; that he is not 
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in actual or constructive custody; that there is nothing to dîscharge 
him from ; and that it would be a waste of tioie to pursue the habeas 
corpus proceedings any further, Under section 752 of the Eevised 
Statutes the writ of habeas corpus is granted "for the purpose of an 
inquiry into the cause of restraint of liberty." There is not now in 
this case any such restraint of liberty, or any such state of f aots, as 
requires that this court should pass on the question as tô'whether the 
défendant ouglit originally to hâve been held or committed to await 
the action of the grand jury, even if it would at any timé hâve passôd 
on that question. The défendant was held and committed only to 
await the action of the grand jury ; and, as no indictment or informa- 
tion bas been filed against bim, he is entitled to be discharged on 
tbat grouud, and au order to that effect and for that cause may lo& 
entered if desired. 
Motion denied. 



Shibley V. Sandebson. 
(Oinuit Court, 8. li. Nm York. February 15, 1881.) 

1. liBTTBBB PaTBNT — ImPKOVBMENT IN IiAMP ChIMNBTS. 

Reissued letters patent, granted May 8, 1877, to Frederick 8. Shirley, for an 
improvement in lamp chinmeys, are valid. 

2. Bamb — ApFiRMATrvœ Dbfbncb — Btjbdbn of Pkoof. 

The burden of proof is on the défendant to establish his affirmative defence 
beyond a reasouable doubt. 

F. Frank Brownell, for plaintiff, 

George R. Dutton, for défendant. 

Blatchford, C. J. This suit is brought on reissued letters patent 
granted to the plaintiff May 8, 1877, for an "improvement in lamp 
chimneys," the original patent having been granted to Eobert K. 
Crosby, as inventor, July 14, 1868. The spécification of the reissue 
says that the invention — 

" Consists in enlarging the chimney at right angles, or nearly right angles, at 
or nearly on a level with the flame, and giving the upper part of the chimney 
a conical form from this enlargement to the top, for the purpose of securing a 
laj-ger and steadier flame, and making a shorter chimney." 

It proeeeds : 

"A represents any chimney which has a circular flange or lip made on its 
lower end, for fitting down over and around the burner. This flange or lip, 
B, is hère shown as perf ectly straight, and adapted to one form of burner only ; 
but it is évident that this part of the chimney may be made with the ont- 
wardly turned flange, so as to fit other common burners. At or nearly on a 
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level with the flame, the chimney is abruptly enlarged outward, at or nearly 
at right angles, to any suitable degree, so as to afEocd a larger space for the 
flame to spread in ; and this horizontal portion, c, forms a radiating surface, 
through whicli the light is freely reflected downward from this enlargement. 
The chimney tapers upwards tôwards the top at any suitable angle, where it 
may be of any desired size, the sides forming straight or nearly straight lines. 
By the above-described construction an unusually large and expanded flame 
is produced, which is net only very steady, but not easily blown out by a blast 
of air. The conical contraction upwards makes the drafl regular and free 
from eddies, and, should a puff of smoke suddenly start upwards, it is not 
thrown against the inside of the chimney, bat passes out freely without coni- 
ing in contact therewith." 

The claim is as follows : 

"A lamp chimney having an abrupt or nearly right-angled enlargement on, 
or nearly on, a level with the flame, in combination with the conical sjdes and 
contracted opening at the top, substantially as set forth." 

It is plain that the abrupt enlargement is required to be about on 
a levai with the flame. In the drawing this resuit is secured by hav- 
ing a straight circulai flange on the lower end of the chimney, which 
raises it up so that the abrupt enlargement is about on a level with 
the flame. If the chimney were sunk by dispensing with the straight 
flange, so as to bring the abrupt enlargement substantially below the 
level of the flame, the structure would not be within the olaim. 

The deïence in the case is alleged want of novelty. Mayer testifies 
that while he was in the employment of Christbpher Dorflinger, a 
glass manufacturer, from 1852 to 1862, Dorflinger made and sold 
"thousands of dozens" of lamp chimneys "haviiig an abrupt right- 
angled, or nearly so, enlargement at or nearly on a level with the 
flame, with straight conical sides and contracted opening at the top;" 
and that they were packed and shipped away to customers- Not a 
chimney then made is produced, but a chimney freshly made (No. 5) 
is produced as showing what he says was then made. It is a chim- 
ney which contains the plaintiff's invention, if used with the enlarge- 
ment about on a level with the flame. Mayer says that three sizes 
of the same shape were made by Dorflinger; that they wore made in 
1858 and part of 1859, by Dorflinger; and that they were made and 
sold from 1865 on by the witness and one Koélsch, as Mayer & Koelsch. 
He says that those made by Mayer & Koelsch had a lipon the bottom — 
that is, a horizontal lip, extending outwardly from the bottom of the 
straight circular flange ; that they were made by Mayer & Koelsch for 
Henry Eussell & Cq., from wood models furnished by the latter, and 
were not made by them for any one else; and that they made about 
2,000 packages of them from 1865 on, for at least 10 years. Mayer & 



8HIBLEY V. SANDBBSON. ©07 

Koelscliwere both of them in the employ of Dorflinger în 1868 and 1859. 
EuBsell testiiies that as early as 1865 Mayer & Koelsch made lamp 
chimneys for Henry Eussell & Co. almost preeisely like No. 5, but with 
a shorter neck thanNo. 5, and with a lip at the base; that tbey made 
that shape for two years; that T. T>. Moore & Co., a firm with whicli 
he (Eussell) was clerk, bought in 1860 and 1861, from Dorflinger & 
Co., chimneys like No. 5, without the lip, which were used for the 
Dietz burner ; and that Moore & Go. had suoh burners made for two 
years or more. When asked to give the names of parties to whom 
they were sold, he names Stanford & Co., of San Francisco and Mel- 
bourne, but no others. He testifies that those Eussell & Co. had 
made by Mayer & Koelsch were fitted for other kinds of burners than 
the Dietz burner. None of thèse old chimneys are produced. No 
books or papers are produced containing any record évidence as to 
the shapes of thèse old chimneys. No testimony of any customer 
who bought any of them from Dorflinger, or from Eussell & Ce, is 
produced. Everything dépends on unaided memory as to exact shape. 
Dorflinger, although his name is set up in the answer, was not pro- 
duced, and no sufficient excuse was shown for not producing him. 

Testimony to rebut this évidence of Mayer and of Eussell appears 
in the case. Schneider, who saya that he is acquainted with ail 
chimneys which hâve been sold largely since 1861, says he never 
saw one like No. 5 ; that he sold the Diôtz humer in large quantities, 
and chimneys for it ; and that a bulb chimney was used for it, and no 
other chimney, so far as he knew. Tripp, familiar with chimneys 
from 1863, says he never saw a chimney like No. 5 before or duriug 
1865; that he is familiar with the Dietz burner, and never saw any 
chimney like No. 5 sold in connection with that burner; and that 
prior to 1867 the shape the nearest he saw to tbe shape of No. 5 was 
a bulb chimney, with a lip instead of a neck. Dietz, who made the 
Dietz burner, says he never knew of chimneys like No. 5 being sold 
in connection with it. Brox, who worked blowing glass for Dor- 
flinger, in Dorflinger's factory, from 1857 tO 1860, and from 1861 to 
1866, says he does not remember seeing there a chimney like No. 5, 
with a square shoulder; that Mayer was employed in making pots for 
Dorflinger, in the pot-room ; and that the only chimneys Dorflinger 
made were bulb chimneys and straight tubes. Morey, a dealer in 
lamp chimneys from 1858, says that he does not know any chimney 
like No. 5, and that he never saw any chimney like Crosby's before Cros- 
by's was introduced. Crosby, the inventer, acquainted with the lamp 
and chimney busmess since 1855, in Boston, New York, New Bedford, 



90S FEDERAL REPORTEE. ■ 

Philadelphia, Pittsburgh, and Wheeling, says he never saw or heard 
of a chimney with the abrupt enlargement before bis. Martin, ac- 
quainted with the lamp shade and chimney business for 30 years, in 
Boston and New York, and in New Jersey, and acquainted witb the 
chimneys in the New York market from 1863 to 1867, says he never 
saw any chimney like No. 5 in the market. The plaintifif, familiar 
with lamp chimneys from 1864, says thatno chimney with an abrupt 
enlargement at the base was introduced to the trade before 1S73. In 
regard to chimneys alleged by Eussell to hâve been sold to Stanford 
& Co., of San Francisco, Day, who has been acquainted with the 
lamp-chimney trade there since 1855, gives sketches of ail the chim- 
neys known in the San Francisco market from 1858 to 1868. No 
one of them is shown to coùtain the patented invention. 

It is contended, for the défendant» that the positive testimony of 
Mayer and of Eussell ought.to outweigh the négative testimony in. 
reply. The burden of proof is on the défendant to establish affirm- 
atiyely the defenceof waiit pf aovelty beyond a reasonable doubt. 
It is apparent that a chimney with a right-angled enlargement too 
low down does not meet Crosby's invention ; and the évidence tends 
to show that ail the, chimneys made for Bussell & Co. had short 
necks and lips, and that the enlargement was not up as high as the 
flame. The évidence also tends. to show that the chimneys testified 
to as made by Dorflinger were bulb chimneys, for the Dietz burner, 
and not like Crosby's., On the whole évidence, it must be held that 
the defeuçe is not established. 

The testimony of Gillinder, Weidner, Bennett, and Brady was 
properly objected to as not rebutting, and because no foundation was 
laid in the answer for their évidence.. Besidea, it does not appear 
that either No. 6 or No. 7, or the Stella chimney, contains Crosby's 
invention. 

The invention is shown to be useful, and infringement is proved. 
There must be a decree for the plaintiff and for a référence. as to 
profits and damages, and for a perpétuai injunction, with costs. 
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SuTEo and another ». Moll. 

{Circuit Court, 8. D. New Yffrk. February 18, 1881.) 

1. liBTTEiis Patent— Impkovbment m Coiœs fob Whapping Thkhad. 

Keissued letters patent No. 6,751, granted November 16, 1875, to Hugo Butro, 
for an improvement in cords for wrapping thread, are not infringed by tho 
device of Aug'xst MoU. 

2. SaMB — BXTBKT OF THE PATENT. 

In view of arrangements already In «se. the relsune mnst he llmited to cover. 
ing sections strictly attached and requiriug cuttmg to delacii Uiem. 

J. P. Fitch, for plaintiff. 

S. Greenhaum, for défendant. 

Blatchford, g. J. This suit is brought on reîssned letters pateni; 
No. 6,751, granted to Hugo Sutro, November 16, 1875, for an "im- 
provement in cords for wrapping thread," the original patent. No. 
130,672, having been granted to faim August 20, 1872, and reiôsued 
to him, as No. 5,725, January 6, 1874. The foUowing is the spécifi- 
cation of reissue No. 6,761, including what is outside of brackets and 
what is inside of brackets, and omitting what is in italics: 

" This invention relates to a new form for holding [and a new method of 
putting up] braided or other threads, and [it] consista in [pasteboard. card,or 
other équivalent material, notchedj notohing a eard at the ends [so as} to pro- 
duce visible and accurate subdivisions of the skeins wound thereonj [and 
also in perforating or equivalently weakening or cutting such card length- 
wise to allow convenient séparation of any one or more of the sections of 
card with the thread or skein upon it.] This is for the purpose of keeping 
the skeins so fuUy separated that they cannot become entangled, and that 
they can — each skein containing a certain length of thread — be [separated] 
eut apart with their sections of card, [so as] to fumish a desired measure of 
thread or braid. A, in the drawing, represents the card [or form] around 
which the braided or plain thread, cord, or tape is wound length wise. The 
ends of this card are notched, as at a a, in figure 1, there being as many 
notches as there are to be skeins or separate subdivisions wound about the 
card. In this manner the eard is subdivlded into a séries of narrow sections, 
6 b, [each] ail containing [a certain] equai [quantity] quantitiesoi the fabric, 
the projecting prongs, d d, between the recesses, a, keeping the several skeins 
properly separated. The card may be perforated [or otherwise equivalently 
weakened or eut] length wise [along aline or Unes, indicated by the broken line 
or Unes in figure 1 of the drawings, so as] to allow convenient [séparation] 
detaehment of any one or more of the [skeins with their sections of card, 6,] 
sections, h, vrith the cord on it, so that, in retail trade, the skeins can be dis- 
posed of separately without requiring their unwinding and spécial measure- 
ment. The [fabric is] skeins on the card may he wouud [in skeins of thé 
desired length] upon [each of] the sections, 6, [of the card, as described, and 
ail or a part of the skeins remain connected together] so as to constitute [an 
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unbroken length] orae œntîniious thread, cord,or tape, or [else the skeins upon 
the card that is simply perforated, or otherwise equivalently weakened be- 
tween the said sections, may be disconnected, so as to form] they may be 
independent [and] 0/ eaeft otJier; i. e., separate pièces [of the fabrio upon] o« 
the several sections, b. Thus put up, on any pattern card, the fabric, which 
may consist [in] of woven, braided, or twisted cord, tape, ribbon, braid, 07- 
thread, [wire, or any other narrow articles measiired by the yard,] cannot 
tangle [twist or] nor soi], neither in the hands of the actual consumer, mer- 
chant, or manufacturer. Under the old style of putting up such goods they 
were very apt to become entangled, and, as they had to be separately meas- 
ured in dealing out certain lengths, [they] their délicate tints were often 
soiled [and] or they toere twisted out of shape." 

Eeading in the foregoing what is outside of brackets and what ia 
in italics, and omitting what is inside of brackets, we bave tbe speci- 
ûcation of the original patent. The olaims of the reissue are as 
foUows: 

" (1) The device for holding thread, consisting of card-board notched at the 
ends, 80 as to separate said threads into two or more sections, or skeins, as 
set forth; (2) the device for holding thread, consisting of card-board, notched 
at the ends, and perforated lengthwise, so as to be formed into sections, to 
allow of conVenient séparation of the sections and skeins of thread, as and for 
the purpose set forth ; (3) the improved method described of putting up thread, 
at any narrow fabric, in skeins, on card-board notched at the ends, by winding 
the fabric continuonlsly from one notched section of the card-board to another, 
as and for the purpose set forth." 

The original patent had only one claîm, as foUows : 
" The device for holding thread, formed of a card, A, notched at the ends, 
so as to be formed into sections, 6 b, as set forth." 

The putting up of the skeins by winding the fabrio continuously 
from one section to another is found in the original spécification. 
So, also, is the perforation of the card lengthwise. But the original 
does not suggest that the sections can be other than parts of the same 
continuous card, attached together only because and as parts of the 
same unit, and requiring detachment by the cUtting or physical sev- 
èring of the body of such unit in order to become Sections. The 
reissue omits the cutting apart and detaching, and the expression "a 
card." 

The défendant's arrangement, which is alleged to infringe, consists 
of detached pièces of notched card-board, with the fabric wound con- 
tinuously from one to another, and then the pièces laid side by aide, 
and two pièces of loose card-board laid crosswise o£ the first-named 
pièces between their upper faces and the lower sides of the woiind 
fabrio, so that the whole is capable of being taken up and moved 
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togetlier, by taking hold oî any part of it, as the patented structure 
can be. The resuit is attained of separating the threads into more 
skeins than one, and of allowing of the convenient séparation of the 
skeins, and there is the continuons winding. But there is nothing 
•which can be called "a card" in the sensé of the plaintiffs' card, and 
in the sensé of the description in the original spécification, nor are 
there any sections of a card. 

It is shown by the testimony of McCauley that it was old to put up 
cord by winding a given length on a notched pièce of board, and then 
eontinuing the cord to another notched pièce of board, and winding 
an equal length of the cord on that, and so on to the number of a 
dozen; and that he had known of this being done for at least 20 
years iu New York, with Butler & PitMn, 356 Broadway, who subse- 
quently became Butler, Pitkin & Co., 476 Broadway. It is shown by 
the testimony of John E. Read, a member of the firm of Howard, 
Sanger & Co., of New York, dealers in fancy gonds, and who h as been 
in that business for 28 years continuously, that for over 20 years past 
he bas known of fishing lines put up on notched boards and con- 
tinued from one board to another. The testimony of thèse two wit- 
nesses was objected to on the record as "not within the pleadings." 
What this was intended to mean is not further stated in the record. 
It is too indefinite to be regarded. In argument it is contended that 
the testimony of McCauley and that of Read are inadmissible, because 
knowledge by them is not set up in the answer. But the answer 
sets up that the patented invention was before known by Edwin T. 
Butler, of "Butler & Pitkin, in business at No. 356 Broadway, New 

York city," and by "Howard & Sanger, iû business at No. Bi^oad- 

way, New York city;" and that .tjhe patented method of having one 
continuons thread in skeins of two and more, substantially as de- 
scribed in the reissue, was known to the foUowing persons, and at the 
foUowing times and places, tp-wit : "Butler, Pitkin & Co., 356 Broad- 
way, New York city, more than 10 years past ; Howard, Sanger & 
Co., 462 Broadway, New York city, more than 10 years past." 

The statute (Rev. St. § 4920) does not require the names of wit- 
nesses to be given, but only the names of those who knew of the thing, 
and where they can be found, and where and by whom the thing was 
used. Aside from the want of point in the objection stated on the 
record, the notice in the answer was. sufficient to admit the testimony 
of the two witnesses. The testimony of McCauley was also objected 
to, on the record, as immaterial; and that of Read as irrelevant. 
The testimony was material and relevant as tending to showthat tli-j 
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defendant's structure existed before the patentée! invention, and there- 
fore that thd defendant's structure was not the same as the plain- 
tiflFs'. In this view no notice in the answer was necessary as to 
names, as the testiniony was admissible under the issue of non- 
infringement. 

Nothing is shown to invalidate the plaintiff's reissue, properly con- 
strued; but, in view of the original patent, the reissue cannot be so 
construed as to cover the defendant's device. Moreover, the existence 
of the devices testified to by McGauley and Eead requires that the 
reisBue shall be limited to covering sections strictly attached and 
requiring cutting to detach them ; and, in view of such limitation, the 
défendant has done no more than was done before. Putting in the 
cross-pieces to keep the detached pièces in position is not within the 
patented invention. 

The bill is dismissed, with costs. 



CoLLioNON and others v. Hâtes. 
Virmit Qowrt, N. D. New Ywk. May 7, 1881.) 

1. Lbttbes Patent — Folding Chaibs — Infkingbmbnt. 

Letters patent No. 96,778, for an improvement in folding chairs, granted 
November 16, 1869, to Claudius O. and Nicliolas Collignon, are infringed, as to 
claim 1, by chairs made under and in accordance with letters patent No. 221,- 
062, granted to the défendant, October 28, 1879. 

Z. Infbingbmbnt— Formai, ORAKaBs. 

Where the same resuit is eflected by corresponding parts and by an identity 
in the modo of opération, mère formai changes will not avoid infringement. 

S. Pbbliminaet Injunction — Delat. 

Where the patentée gave prompt notice to an infringer to cease infringing, 
and, in the period of two years intervening between the time when the fact of 
the infringement flrst became known to him and the date of the commencement 
of légal proceedings, repeated the notice three times, and where, during this 
time, the business engagements of the patentée were many and pressing, and 
no affirmative encouragement was erer given by him to the infringer, hdd, that 
the right to a preliminary injunction, in a case otherwise plain, will not be 
aft'ected by the delay. 

Blnir, Snow & Rudd, for plaintiff. 

R. H. Duell, for défendant. 

Blatchford, g. J. This is a motion for a preliminary injunction, 
founded on letters patent No. 96,778, granted November 16, 1869, 
(erroneously stated in the bill as October 16, 1879,) to Nicholas 
Collignon and Claudius 0. Collignon, for an "improvement in folding 
chairs." The spécification says : 
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"This invention relates to chairs which fold up into a small space, whereby 
they are rendered much more convenient for transportation and storage than 
chairs of ordinary construction, and consista in the peculiar arrangement and 
combination of parts, as hereinaf ter more fully described. In the accompany- 
ing sheet of drawing, figure 1 represents a sida élévation of the chair, as when 
ready for use. Figure 2 shows the chair as folded up. Figure 3 is a backside 
élévation. Similar letters of référence indicate corresponding parts. A is the 
back, the sides of which extend to the floor and form the front legs, B B. 
C C are the back legs. D represents the seat, and A represents a brace in 
each side, which is pivoted to the front and back legs, as seen in the drawing. 
The seat is pivoted or jointed to the side pièces which form the back and 
front legs, as seen at /, and to the back or rear legs, as seen at g. Thèse 
joints may be formed by short pivots or bolts, or by rods extendirig across 
from leg to leg of the chair, as may be deemed best. A suitable number of 
rounds, h, may connect the back legs, C, and also the front legs, B, together. 
* * * it will be seen that when the seat is raised the upper ends of the 
back legs (against which the back of the chair bears in supporting a weight 
on the chair) are thrown down, and the lower ends are thrown up, and the 
chair will fold together, as seen in figure 2, thus rendering the chair much 
more useful than ordinary chairs, as it may be laid away when not in use, 
and may be packed in boxes or in bundles, for transportation. * * * The 
ends of the back legs may be provided with pins, which shall enter holes in 
the back, where the bearing cornes, as at r, should it be considered best to 
do so." 

His claims are : 

" (1) The seat, D, pivoted to the front leg, B, and at its rear, and to the back 
legs, C, whereby the several parts are adapted to be folded together as herein 
shown and described, for the purpose specifled. (2) In combination with 
the above, the brace, E, arranged to operate substantially as described." 

The défendant constructs and sells folding ehairs made in accord- 
anee with the letters patent No. 221,062, granted to him October 28, 
1879. It is alleged that chairs so made infringe claim 1 of the plain- 
tiff's patent. It is plain that that claim relates to the pivoting 
together, in the manner shown, of the parts named in the claim, in 
such manner that the parts can fold together, and the chair become 
a folded chair. The parts named are the seat, D, the front legs, B, 
and the back legs, C. The side rail of the seat on each side is pivoted 
to the front leg at a point in such side rail intermediate between the 
front end and the rear end of such side rail, and at a point in such front 
leg intermediate between the top and the bottom of such front leg; 
and such side rail on each side is pivoted at its rear end to a point in 
the back leg near the upper end thereof. By raising such side rails 
towards the back of the chair, the upper ends of the back legs are 
v.8,no.l2— 58 
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thrown down and the lower ends of such back legs are thrown up, .and 
such side rails, the back, the front legs, and the back legs, are thus 
folded together. Corresponding parts are pivoted together, and will 
fold together in a like way, and by an identical mode of opération, in 
the defendant's chair. The pièce, D, in the défendants' chair, which 
extends from the front cross round, J, at the forward end of that pièce, 
to the upper part of the back leg, E, to which it is jointed by the 
working joint. M, corresponds to the side rail of the seat, D, in the 
piaintiffs' chair, which extends from the front cross-piece at the for- 
ward end of such side rail to the upper part of the back leg, C, to 
which it is jointed at g. In the defendant's, the pièce, D, is, at a 
point in it intermediate between the front cross round, J, and the back 
leg, C, pivotèd tothe front leg, E, by the working joint, G, at a point 
intermediate between the top and the bottom of such front leg. In 
the piaintiffs', the side rail of the seat, D, is, at a point in it interme- 
diate between the front cross pièce at its forward end and the back 
leg, C, jointed to the front leg, B, at /, which is a point inter- 
mediate between the top and the bottom of such front leg. In the 
defendant's, when the pièces, D, are raised towards the back of the 
chair, the upper ends of the back legs, E, are thrown down, and the 
lower ends of such back legs are thrown up, and the pièces, D, the 
back, A, the front legs, C, and the back legs, E, are thus folded together. 
The spécification of the defendant's patent says that "the chair is 
folded by raising up the seat and pulling up the rockers." The rais- 
ing up of the seat is effected by raising up the pièce, D, towards the 
back of the chair. Eaising up the pièce, D, in the defendant's, and 
the side rail of the seat in the plaintiff 's, effedts the folding to an equal 
extent. It does not avoid infringement of claim 1 that the défendant 
changes the direction of the pièce, D, so as to form a greater forward 
angle with the direction of the back leg, when the chair is fully un- 
folded, than the angle formed in like case by the side rail of the 
piaintiffs' seat, with the direction of his back leg, or that the place 
of sitting in the defendant's, instead of being at the same angle as 
the angle of the pièces, D, (as the piaintiffs' place of sitting is at the 
same angle as the side rails of his seat, D,) is made to be at a proper 
level or angle, by stretching a flexible seat from the front cross round, 
J, to the round I, which latter round is elevated above the jointing 
places, G and M. Ail the opinions as to non-infringement, expressed 
by witnesses for the défendant, are based on an erroneous view of the 
plaintiff's patent, and on the idea that because the piaintiffs' patent 
speaks of the seat, D, as pivoted, and its side rails are pivoted, and 
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the sitting part is în the plane with sucli side rails, and as the de- 
fendant's sitting part, N, is flexible and of carpet or leather, so as to 
fold, and as N is not pivoted to the back legs at ail, and is connected 
only at its back end to the round, I, in the front leg, C, therefore the 
défendant bas no seat pivoted as in claim 1 of the plaintiffs' patent. 
This view overlooks the identity of the pièce, D, in the défendant'» 
folding mecbanism, with the side rail of the plaintifE's seat in his fold- 
ing mecbanism. 

The plaintiff shows that the défendant bas made and sold chairs 
constructed in aocordance with the drawings of the defendant's pat- 
ent. This is not denied by the défendant. Claim 1 of the plaintiffs' 
patent does not cover the entirety of either claim of the defendant's 
patent; and to make a structure in accordance with the description 
and drawings of the defendant's patent infringes claim 1 of the plain- 
tiffs' patent. Either claim in the defendant's patent may be valid aa 
a wbole, and yet there may be no right to make the whole structure 
shown in its drawings without a license under the plaintiffs' patent. 

Vaill's patent. No. 38,132, of April 7, 1863, does not; nor does 
Exhibit No. 3, purporting to represent it; nor does Exhibit No. 4, 
purporting to represent Crain's patent, No. 13,479, of August 21, 
1855; nor does that patent ; nor does any other prier patent referred 
to, — show what is found in claim 1 of the plaintiffs' patent, and in the 
defendant's structure, in the view above set forth. 

The plaintiffs make no claim that toodel No. 1, presented by the 
défendant, infringes their patent. 

The gênerai assertion of the défendant and others that folding 
chairs, like those described in the plaintiffs' patent, were known and 
used before the invention of the CoUignons was made, is not supported 
by a particle of évidence. No prior article is shown or described.. 
The plaintiff C. 0. CoUignon shows that be and the other joint in- 
venter, his brother, who died in June, 1880, or he and his said brother'a 
executors, hâve always owned the patent; that they bave been, since 
1869, making chairs with the improvements covered by it, and hâve 
never been interfered with except by the défendant ; that their busi- 
ness in Bueh chairs is to the extent of about $30,000 worth per year; 
that they hâve two licensees who pay tbem royalties; that the 
licensees complain of the defendant's infringement, and the license 
fées are endangered thereby; that he, C. 0. Collignon, first learued 
of the defendant's infringement in 1878, and promptly notifted him 
to cease infringing, and has repeated such notice three times since; 
that soon af ter the first notice his brother became seriously ill and 
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disabled from business, and that up to his death, and since, he bas 
had the entire care of their business, and in great part of his estate, 
and it was impossible for him to give the time and pains necessary 
for proeeedings against the défendant. It is shown that the plain- 
tiffs retained counsel in the early part of 1880, and sued the défend- 
ant on the patent, in New York city, in July, 1880, and moved for an 
injonction against him in November, 1880, but the suit was with- 
drawn because of a technical defect. The l>ill in this suit was filed 
in September, 1880, and the subpœna was served December 6, 1880. 
This motion was notieed for March 16, 1881, having been delayed 
because of business engagements of the plaintiffs' counsel. The 
foregoing facts are not contested. 

The défendant shows that he began making chairs, such as his pat- 
ent describes, in September, 1878, and applied for hîs patent June 
21, 1879; that in September, 1879, he completed a building for the 
business, costing, with the land and the proper machinery, $12,000, 
and employs about 50 men at Cortland Village, New York, and that 
he is worth $25,000. What the défendant so did in respect to his 
new building was done after notice from the plaintiffs. Mère forbear- 
ance to sue, under the circumstances stated, after the notice given, 
cannot, in the absence of any affirmative encouragement to the dé- 
fendant, be held to atfect the plaintiffs' right to a preliminary injunc- 
tion, in such a plain case as this is. 

The plaintiffs show a case of aoquiescence by the public sufiScient 
to sustain a preliminary injunction. The défendant states generally 
that chairs claimed to infringe the plaintiffs' patent hâve been made, 
sold, and used in hostility to their right, "and, among others, by the 
Eurêka Manufacturing Company, of Sterling, Illinois, who hâve made, 
Bold, and advertised the said chair extensively without let or hindrance 
from the complainants." No chair made or sold or advertised by the 
company named is produced; no advertisement is produced; what 
kind of chair is the one referred to, or what is meant by "the said 
chair," is not shown; there is no spécifie affidavit from which the 
court can see that the conclusion drawn is correct ; and the statement 
is a statement of only a conclusion, and not of a fact which can be 
judicially considered. The other affidavits are even more gênerai. 

The case is a clear one, and one of irréparable damage to the 
plaintiffs, and not one where there would be as much probability of 
doing irréparable mischief as of preventing it by granting the injunc- 
tion. The motion is granted. 
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Whitb v.E.P. Glbason Manup'g Co. 

[Circuit Court, S. D. Nm York. April 28, 1881.) 

1. Lettiïbs Patent — Globe Holdbbs — NovEiiTT — IinrAiiDiTT. 

Reissued letters patent No. 7,286, for an improvement in globe holders, are 
' invalid for want of novelty. 

M. D. ConoUy, for plaintiff. 

J. C. Clayton, for défendant. 

Wheelee, d. J. This suit is brought upon letters patent reîssue No. 
7,286, the original of which was No. 162,73l,dated April 27, 1875, enti- 
tled "An improvement in globe holders. " Tlie object of the invention 
is stated in the spécification to be "to provide an elastic support or 
holder for globes or glass shades for gaS-burners." The principal 
defence relied upon is lack of novelty in the invention. Amongother 
alleged anticipating devioes,the défendant pût in évidence a holder con- 
sisting of elastic arms, with hooks or catches at the upper ends for 
receiving and holding the globe, fastened to a tube or coUar, to encirele 
and rest upon the bumer for support, and marked "Exhibit CO." The 
patent bas tWo claims : one for a globe-holder, having spring or 
elastic arms, made with curved or bent ends, forming hooks or 
catches for embracing the lower edge or flange around the lower 
opening of a globe; the other for "the improved globe-holder thereiii 
described, eonsisting of the disk or center, having aperture for the 
passage of a gas-burner and spring or elastic arms, terminating in 
hooked or curved ends for the purpose, substantially, as set forth." 
It is claimed for the orator that each claim is susceptible of two con- 
structions: one broad, and the other narrow, — the broad, in each, 
covering every form of globe-holder having elastic arms, and the nar- 
row covering, by the first, only holders having elastic arms with the' 
peculiar bent or curved ends for holding the globe, shown in the pat- 
ent, and by the second, only holders with elastic arms riveted to a 
disk, center to rest on the,fixtures, as described in the patent, Asto 
this Exhibit CC, it is not claimed for the orator but that it shows the 
invention covered by the first claim, brOadly construed, but is admit- 
ted that it does ; nor but that it shows the invention covered by the 
second claim so construed ; nor is it expressly clainied that there is 
anything covered by the first claim which this exhibit does not show. 
It is said, however, in the brief of the orator, that — 
"It does not, however, meet the second claim, under the limited construction 
suggested above, inasmuch as the base is a collar and not a disk, and the spring 
amis are not riveted thereto. The importance o£ thia différence may beprop-: 
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erly stated hère. The coUar is designed to slip over or slide down to position 
on the burner. It is unprovided with any means o£ making it fast, and is 
quite obviously too insecure to permit its use to advantage. A mère touch will 
disturb its position and cause the globe sustained by it to topple over, lose its 
equilibrium, and fall. The flat center or disk of the oomplainant's patent, on. 
the eontrary, is designed and adapted to encircle the screw-shank of the gas 
fixture, and betheresecurely held against possibility of accidentai disturbance 
by the burner, which is screwed down over it." 

This part of the case tums upon whether the patent covers thèse 
différences; for, if it does not, then this exhibit shows ail of the 
orator's invention that is patented, and, if properly shown to hâve 
béen known and used prior to the invention, anticipâtes it, although. 
it may not show ail that is mentioned or deseribed in the patent, or 
ail that it may be thought that the orator invented. In this view it 
is to be noticed that there is nothing in the patent about a flat center 
or disk designed at^d adapted to encircle the screw shank of the gas 
fixture, and be there securely held by the burner screwed down over 
it; nor any allusion to the disk, or to riveting the arms to it, as 
necessary, or otherwise, except that, in the description of the draw- 
ings, it is said that the "arms are to be fastened to the burner in any 
Buitable manner, as by riveting to a disk having a central aperture 
through which the burner passes ; " and in stating the advantages of 
making the arms in separate pièces, where it is said that "if they 
and the disk or hub, or an équivalent center, were ail formed in one 
pièce, considérable loss of material would be incurred;" and in the 
second claim, which, as before recited, is for "the improved globe- 
holder herein deseribed, consisting of the disk or center having 
aperture for the passage of a gas-bumer, and spring or elastic arms, 
terminating in hooked or curved ends for the purpose, substantially 
as set forth." , 

The patent is not for what is deseribed, suggested, or hinted at, 
anywhere in the patent, but is for what is fairly deseribed some- 
where, and covered by the elaims of the patent, although the whole 
is to be looked at in order to aseertain what tbe elaims do really 
cover, especially when the elaims are like this second one, and are 
for the things mentioned in the claim, as set forth, or as deseribed, or 
with other équivalent words, as is very eommon. This second claim, 
read with ail the advantages of such construction, does not cover 
elastic arms with a disk merely, for, by its own words, it extends to a 
disk or center, and the center may not be a disk, although either 
must bave an aperture for the passage of a gas-bumer; and when 
the spécification is looked to for the globe-holder, consisting of thèse 
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things substantially as described, it shows a globe-holder with elastic 
arms fastened to the burner in any suitable manner, as ■well as a 
globe-holder with elastic arms fastened to a disk to go on the fixtures ; 
for both are substantially set forth. There could not be a patent for 
a globe-holder, with elastic arms and another feature combined, with- 
out describing the other feature as well as the arms, and also claim- 
ing it as a pari of the invention. The patent cannot be held to 
cover anything more than a globe-holder with elastic arms, terminat- 
ing in the curved ends for holding the globe, and a center with an 
aperture for the gas-burner, as the patentée said In the oatset of his 
spécification, "the same being designed as an improved sabstitute for 
the rigid holders with retaining sorews heretofore employed." So 
this exhibit, as it is conceded to be by the brator's 'coansel, fully 
çovers ail there is of the orator's invention that is patented. 

It is also claimed, in behalf of the orator, that prior knowledge 
and use of that device are not shown with sufficient certain'ty to~ 
defeat a patent within the rule applied to this class of cases, and he 
cites the évidence of the witness Gleason, where he says, with référ- 
ence to the Exhibit CC: "This particular globe-holder was sold to a 
man by the name of Brown, and used by him a number of years ; his 
place of business being in West Houston street, New York," as being 
the only évidence on the subject. If this was the only évidence it 
might not be sufficient; but it is not. At another place, in answer 
to the first cross-question, Gleason says they sold 20 or 30 gross of 
them in 1871 and in 1872. The witness Daley, a manufacturer and 
seller of gas-ûxtures, says, in answer to the last direct question, that 
his firm bas purchased and sold them since 1873 ; and the witness 
Dare, in an answer to the last question put to him, says that those like 
Exhibit GG in the printed record, obviously from the question mean- 
ing CC, and GG being a misprint, says that he manufactured them 
for the défendants either from 1867 or 1868 up to 1875, or in 1868 
and 1869, and for four or five yeàrs. There is nothing in the case, 
other than the patent, showing the date of the invention. This évi- 
dence is not contradicted, and, standing thus, it shows satisfactorily, 
and beyond any fair or reasonable doubt, that globe-holders like 
Exhibit CC were well known and in use long before the orator's in- 
vention, and, in the language of the statute relating to defences, 
"that he Was not the original and first inventor" "of the thing 
patented." Section 4920. 

Let a decree be entered dismissing the bill of complaint, with eostsw 
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SiNGEB Manuf'o Co. V. Henbt Stewaet Manuf'q Co. and anothor. 

(Oireuit Court, 8. D, New rork. May 9, 1881.) 

1. Lbtters Patent — Noveltt — Inyentivb Skili,. 

Mechanism for adjusting the disks on the face plate of sewing machines by 
a thumb-screw on the top of the face plate, wherehy the means of regulating 
the tension of the thread is accessible to the right hand, as'well as to the left, 
of the operator, is novel and in volves the exercise of sufflcient skill to entitle 
the inventer to a patent. 

2, Bamb — Ini^ingembnt — Bttbstittjtioit of Equivalents. 

The substitution of well-known équivalents, for the minor pauts of compli- 
cated mechanism, will not prevent infringement if the same reault is accom- 
plished by the two machines in substantîally the same way. 

Z. BAMB^-SeWING MACHINBP— iNFBINaBMBNT. 

Letters patent No. 214,513 are infringed by a machine having a thumb-screw 
at the top of the face plate to adjust the tension of the thread by working a 
rigid lever of the first order inside the face plate, connected with the disks in 
the same manner as in the others, but having a coiled virire spring between the 
lever and thumb-screw to relieve against the latter's action. 

In Equity. 

Livingston Gifford, for plaintiff. 

W. H, McDougall, for défendants. 

Wheelbb, D. J. In sewing machines having bracket-arms, tension 
•was given to the thread by a thumb-screw on the face-plate, accessi- 
ble -ffith convenience to the left hand only of the operator, working a 
lever of the third order, made elastic to relieve against the action of 
the thumb-Bcrew, and connected by a standard passing through the 
inner with the outer one of the two dises, on the face-plate, between 
which the thread passed. Lebbens Baldwin Miller continued to ad- 
just the dises by a thumb-screw on the top of the face-plate, readily 
accessible to the right hand as well as to the left of the operator, 
working an elastic lever of the first order inside the face-plate, and 
connected in the same manner as the other with the dises. He took 
out letters patent No. 214,513, for this improvement, which the 
orator owns. The défendants make and sell such sewing machines, 
having a thumb-screw at the top of the face-plate to adjust the ten- 
sion of the thread by working a rigid lever of the first order inside 
the face-plate, connected with the dises in the same manner as the 
others ; but having a coiled wire spring between the lever and thumb- 
screw to relieve against the action of the thumb-screw. This suit is 
brought upon the patent against this manufacture and sale as an 
infringement. Two questions are made : one is whether the change 
aceomplished by Miller involved sufficient novelty and skill to amount 
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to a patentable invention, and the other is whether the défendants 
iufringe. 

It was quite désirable and useful to hâve the means of reg^lating 
the tension accessible to the right hand as well as to the left of the 
operator. Placing the thumb-screw at the top of the face-plate wonld 
do it, if mechanism could be contrived to adjust the dises by the 
thumb-screw at that place. Such mechanism had to be devised 
before it could be made by mère mechanical skill. Miller devised it, 
and the effort must hâve arisen above mechanical to inventive skill. 
When done it -was new, as distinguished from the old, and appears 
to bave been well patentable. The défendants bave taken the thumb- 
screw in its new position, and made it accomplish the same resuit as 
Miller did, by substantially équivalent means, in substantially the 
same way. Miller was not an inventor of the whole, se as to be 
entitled to cover every form of device of that kind accomplishing the 
same resuit, but was entitled only to bis own particular improve- 
ment, and the défendants might take any other form so long as they 
left that to him. But hère they bave taken the principal thing pre- 
cisely as be arranged it, and hâve only changed the forms of the 
minor parts by taking well-known équivalents. Thèse changes may 
be improvements upon his, but, if they are, the défendants hâve 
taken his patented invention to improve upon, which is not allow- 
able. 

Let there be a decree for the orator for an injunction and an 
account, according to the prayer of the bill, with costs. 



The Vigilant. 



[Viar'rf Court, E. D. New York. June 2, 1881.) 

1. Damage— TuG and Tow— Stuanding m Cbeek. 

Where a tng, taking a canal-boat up a narrow creek, only navigable at 
high water, grounded by careless navigation, and, the tow left to itself, also 
gTounded and received damage in conséquence, held, that the tug was liable for 
such damage, it being her duty to keep herself ofE the bank so as to control the 
movements of the tow and prevent injury to it. 

J. A. Hyland, for libellant. 
0. A. Payne, for respondent. 

Benedict, D. J. This action is brought to recover of the steam- 
tug Vigilant the damages resulting from a stranding of the canal- 
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boat Kate Stewart while being towed by the Vigilant up Glen Cove 
creek. Glen Cove «"eek is a small arm of the sea running from the 
Sound to the village of Glen Cove. This creek, at low water, ia a 
small birbdk; at high water, it as navigable for vessels drav^iag not 
more than six feet. When the tide is in, the channel varies in width 
from 25 to 75 feet, and is crooked. In March, 1880, the tug Vigi- 
lant côntracted to tow the canal-boat Kate Stewart, then lying at the 
stakes off the mouth of the creek with a load of coal on board, from 
the place of mooring to the dock of the Glen Cove Starch Factory, 
iiear the head of the creek. On the seventh of March the tug started 
to perfdrm this contract, taking the Kate Stewart and two other 
canal-boats on a bridle astern, the tide being about slack- water flood. 
In making the turn to enter the creek the canal-boats did not foUow 
the tug, and the Kate Stewart grounded on the right bank near Car- 
penter's dock. After some unsuccessful efforts to pull the Kate Stew- 
art off the mud, the Vigilant left her and proceeded up the creek with 
the two other canal-boats. Shortly she returned and hauled the Kate 
Stewart off, and then proceeded to tow her up the creek, this time 
upon a single hawser astern, instead.of a bridle. In making the 
next turn it appeared to those in charge of the tug that the canal- 
boat was in danger of running upon some rocks whioh lie near the 
left bank just above the turn. With the idea of preventing the 
canal-boat from striking upon thèse rocks the tug bore off to the 
right, and, in so doing, grounded herself upon the right bank of the 
creek. When the tug stopped, hy reason of grounding, the canal-boat 
moved past the tug, the hawser being cast off by direction of those on 
the tug ; but when the momentum acquired from the tug had spent 
its force the canal-boat drifted back, the tide having then begun to 
fall, her stern caught on the right bank, her bow swung around and 
caught on the left bank, and so she was left, her bow and stern rest- 
ing upon the banks of the creek, but without support midships, so 
that, as is claimed, she sustained serions damage when the tide felL 
To recover this damage is the object of this suit. 

The évidence plainly shows that the immédiate cause of the 
grounding of the canal-boat was the grounding of the tug. An effort 
was made to prove that the canal-boat would not hâve grounded if 
she had let go an anchor, or made proper use of a pôle to keep her- 
self in the channel. But I am not convinced that the letting go an 
anchor in this narrow place would hâve prevented tlie canal-boat 
from grounding, or that she could hâve been kept in the channel, 
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after the tug grounded, by any reasonable effort on her part. On 
the contrary, in my opinion, the grounding of the canal-boat was the 
immédiate and necessary resuit of the grounding of the tug. 

This being the f act, the liability of the tug seems to follow, for it 
can hardly be doubted that the grounding of the tug must be attrib- 
uted to carelessness on the part of those in charge of the tug. The 
first duty of the tug towing a canal-boat in such a ohannel was to 
keep herself off from the banks. The sole reason why the tug 
grounded on this occasion was that she held on too long towards the 
right bank, The bank was plainly to be seen, the tug was bound to 
know how near the bank she could go, and with her eyes open, there 
being no wind, tide, or other vessel to interfère with her, she kept on 
bearing to starboard until she brought up on the bank. Such navi- 
gation must be deemed faulty, and it rendered the tug liable for the 
damage that ensued. 

There must be a decree for the libellant and an order of référence 
to ascertain the amount. 



The Ann. 

{Disirict Court, D. MarylavA. June 6,1881.) 

1. CoNBTiTUTiONAL Law— Martland Otstbk Law oï 1880— Seizueb op Vbssm, 
— Notice. 

Under the Maryland oyster law of 1880, an oyster schooner, found dredging 
in the Chesapeake bay without a license, was seized, and with her master and 
crew carried into Annapolis by the state oyster police. The master and crèw 
were tried before a justice of the peace and flned, and upon noa-payment of 
the fine the vessel was forfeited and sold. 

HelA, that the lorfeiture and sale were valid ; that the law was not répugnant 
to the State constitutiona! provision that in ail criminal prosecutions every 
man shall be entitled to trial by jury. 

Held, also, that the law was not répugnant to the provision of the fédéral 
constitution that no stato shall deprive any person of his property without due 
process of law. 

Hdd, that the seizure of the vessel was notice to the owner, and that, as the 
law provided for au appeal \iy the owner from the decree of forfeiture, he could 
make himself a party to the case and défend his rights. 

In Admiralty. 

George W. Wayson, tor libellant. 
Robert H. Smith, for respondents. 
AtVy Gen. Gwynn, for the State. 

MoREis, D. J^ This controversy was commenced in this court by 
a libel filed by seamen for wages against the schooner Ann, a small 
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domestic vessel, of the port of Baltimore. Two différent claitrianta 
appeared, asserting ownership of the vessel, and several petitioners 
liave appeared claiming to hâve liens for repairs to the vessel under 
the state lien law. 

The schooner is one of the olass of vessels used for dredging oys- 
ters in the Chesapeake bay, and on November 10, 1880, the seamen 
shipped on her as oystermen and sailors for the pnrpose of taking 
oysters in the Chesapeake bay — some of them by the month and some 
by the trip. On the fourteenth of November the master and crew 
and the schooner were taken into custody by the state oyster police, 
and carried into Annapolis, charged with dredging for oysters with- 
out a license, in violation of the state law. The master and crew 
were trieH before a justice of the peace, found guilty, and fined. 
At the expiration of 20 days, the fine and costs not having been 
paid, the vessel, which had been held in custody from the timé of 
seizure, was adjudged forfeited, and the justice ordered that the 
sheriff of the county should sell her, after having given 20 days' 
notice. 

In pursuance of the decree of the justice the sheriff sold the ves- 
sel at public auction, after notice, on December 27th, when she was 
purchased by the claimant Saunders, to whom she was delivered, and 
in whose possession she was found by the marshal when taken under 
the process issued from this court at the instance of the libellants. 
She is also claimed by Mrs. Alice Thorington, wife of the master in 
command of her when she started on her dredging trip. Mrs. Thor- 
ington held the title to the vessel at that time, and she has filed a 
petitory libel. 

The authorit}' for the proceedings under which the schooner was 
seized by the oyster police, forfeited, aud sold, is the act of the assem- 
bly of Maryland of 1880, c. 198, known as the "Oyster Law," and by 
thèse libels and pétitions in this court it is sought to question the 
constitutional validity of that law. The Maryland oyster law of 1880, 
■by section 2, provides that no boat shall be used in dredging oysters 
in the waters of the state of Maryland without first having been 
licensed, for which a certain rate per ton is to be paid to the state. 
Section 16 provides that the number of the license shall be displayed 
on the starboard side of the mainsail, and on the port side of the jib, 
in black iigures 22 inches long. Section 9 makes it the duty of any 
sheriff, constable, or ofScer of the state fishing force to arrest any 
person or persons, and seize any vessel, found violating the provisions 
of the act, and to bring the offenders before a judge or justice of the 



THE ANN. 925 

peaée. Section 10 provides that the judge or justice of the peace 
shall either give the case an immédiate hearing, or, at the instance of 
the parties charged, shall appoint a day within the next 10 days to 
hear the case, and on conviction shall fine the offenders not less than 
$50 nor more than $300, or sentence them to imprisonment in some 
house of correction ; and that the vessel used in such violation shall 
'he held until said fine and costs are paid, and if the fine and costs 
are not paid within 20 days, the judge or justice shall deeree the ves- 
sel forfeited, and shall hâve authority to order any sheriff or constar 
ble to sell her, after giving 20 days' notice ; the proceeds to go to the 
payment of fine and costs, and the balance to the owner of the vessel. 
It is also provided that the owner, or any person convicted under the 
act, shall hâve the right of appeal to the circuit court of the.county. 
The act contains other and différent provisions with regard to vessels 
owned wholly or in part by any non-resident of Maryland. 

The first objection urged against this state law is that it is répug- 
nant to the déclaration of rights and constitution of Maryland, by 
which in ail criminal prosecutions every man is declared to be enti- 
tled to a triai by jury, (article 21,) and by which it is declared (arti- 
cle 23) that no man ought to be taken or imprisoned or deprived of 
lifè, liberty, or property but by the judgment of his peers or the law 
of the land, 

This is a question which it is the appropriate duty of the state 
tribunals to détermine. In the récent case of State v. Green, the 
Maryland court of appeals, after full argument and careful consid- 
ération, sustained the constitutionality of the vagrant act of 1878, 
àgainst which similar objections had been urged, and decided that 
thèse déclarations of the bill of rights and constitution of Maryland 
were merely declaratory of rights long settled among our people by 
usage and the course of law, and were not intended, and had never 
been considered as intended, to prohibit the state from providing for 
the summary trial and imprisonment of vagrant and disorderly char- 
acters, or the enforcement by short imprisonments of mère police 
ordinanees. 

It is to be noticed in this case that the forfeiture of the vessel was 
founded, not upon any sentence of imprisonment of the offenders, but 
upon the non-payment of the fine imposed upon them for violation 
of a law requiring a license. It is not, therefore, necessary to sus- 
tain that part of the law giving jurisdiction to the justice to punish 
the offenders by imprisonment in order to sustain the validity of the 
forfeiture of the vesseli 
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The right of the législature to give jurisdiotion to justiceB oî the 
peace to impose fines has long been "the law of the land" in Mary- 
land, and it has been held in her appellate court that actions to 
recover fines are civil actions, although the penalty for non-payment 
may be imprisonment. Mace's Case, 5 Md. 337. The right of ail 
governments, notwithstanding similar constitutional prohibitions 
against taking property of the citizen "but by the law of the land" 
or "without due process of law," to proceed by summary process 
of distress or fines or penalties to enforce payment of revenue, ia 
«laborately discussed and fully sustained by the suprême court in 
Murray t. Hoboken Land Co. 18 How. 272, 

In advance of such a construction by the state tribunals, I am net 
at ail prepared to hold that the Maryland législature is prohibited by 
her constitution from conferring jurisdiotion upon justices of the 
peace to try and fine offenders against her revenue laws, or against 
her laws for the protection of her fisheries. AU possible risk of 
oppressive abuse would seem to be guarded against in this law of 
1880 by the right of appeal to a court sitting with a jury. 

The next objection urged against the forfeiture and sale of the ves- 
«el, and against the title of the purchaser to whom she was sold and 
delivered by the sherifip, is that there was no notice given to the 
owner or other persons having interest in her, and that, therefore, 
the proceeding as against them was void, as being an attempt of the 
«tate to deprive them of their property "without due process of law," 
«ontrary to section 1 of the fourteenth amendment of the constitu- 
tion of the United States. 

The act of 1880 provides that the state ofBcers shall seize and take 
into custody the vessel found violating the provisions of the act, and 
if, upon trial and conviction, the offenders do not pay the fine im- 
posed upon them within 20 days, then the justice shall direct the 
Tessel to be sold after 20 days' notice. 

The suprême court of the United States, in Smith v. Maryland, 
18 How. 75, passed upon the validity of the Maryland oyster law of 
1833, by which every vessel employed in catching oysters with a 
dredge was declared forfeittd to the state, with everything on board 
of her. In that case the vessel belonged to a non-resident of the 
state, and was condemned by a justice of the peace of Anne Arundel 
county, and, upon appeal to the circuit court of that county, the 
judgment had been confirmed. The case, by writ of error to the 
Anne Arundel county court, was brought before the suprême court, 
and that court, after sustaining the constitutionality of the state 
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oyster law of 1833 as not being répugnant to the povrer of congress 
to regulate commerce, proceeds to say, (p. 76 :) 

"And it is the judgment of this court that it is within the législative power 
of the State to intercept the voyage, and inflict the forfeiture of a vessel, for 
disobedience, by those on board, of the commands of such a law. To inflict a 
forfeiture of a vessel on account of the misconduct of those on board — treat- 
ing the thing as liable to forfeiture because the instrument of the ofîence-^is 
within the established principles of législation which bave been applied by 
most civilized governments." 

In the same case the suprême court also held that the law of 1833 . 
■was not répugnant to the provisions of the fédéral constitution which 
conféra ail admiralty and maritime jurisdiction upon the courts of 
the United States. 

, It is true that there was no notice, by service or publication of 
notice, to the owner or hoiders of maritime or other liens, that the 
vessel was being proceeded against ; but a proeeeding in rem forms an 
exception to the gênerai rule of notice, particularly when based upon 
aotual manucaption of the thing which is the instrument of the wrong, 
and in such cases the seizure bas been held to be constructive notice 
to every one having any interest in the thing seized. 

The suprême court, in The Mary, 9 Cranch, 14é, bas said : 

«'The whole workl, it is said, are parties in an admiralty cause, and there- 
fore the whole world is bound by the décision. The reason of the dicttim 
wlll détermine its extent. Every person may make himself a party, and 
appeal from the sentence. * * * Where proceedings are against the person, 
notice is served personally or by publication ; where they are in rem, notice is 
served on the thing itself. This is necessarily notice to ail those who hâve 
any interest in the thing, and is reasonable because it is necessary, and because 
it is the part of common prudence for ail those who hâve any interest in the 
thiug to guard that interest by persons who are in a situation to protect it." 

But it is also a just qualification of the foregoing rule that, unless 
the party to be affected with the actual or constructive notice would, 
if he had appeared, hâve been allowed to assert his right, and be 
heard in its defence, the proeeeding cannot affect him. The Mary, 
supra; Windsor v. McVeigh, 93 U. S. 277; Bradstreet v. Ins. Go. 3 
Sumn. 607; The Henrietta, 1 Newb. 292. 

In the présent case, with regard to the owner of the schooner, the 
act of 1880 provided that she might bave a right of appeal from the 
decree of forfeiture, and she was thereby given a right to be heard. 
With regard, howevér, to any other persons having maritime liens or 
interest in the vessel, I cannot see that the law made it possible for 
tbem in any way to intervene and défend their rights. It is not 
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necessary, however, in this case that I should détermine how far the 
decree of forfeiture might affect persons, othér than the owner, hav- 
ing liens on the Tessel, for the reason that I do not find the lien 
. claims in this case are established. In order to entitle the seamen 
to a maritime lien for their wages they must be innocent of ail 
knowledge of, or participation in, the illégal voyage. St. Jago de 
Cuba, 9 Wheat. 409. 

The law required that the vessel should hâve a license, and that 
its number should be displayed upon her sails. This law the sea- 
men, as well as others, were bound to know. Not seeing the num- 
bers on the sails, they knew, when they engaged in dredging in the 
waters of Maryland, that they were engaged in a prohibited employ- 
ment. 

As to the lien claims of the material-men for repairs, I am obliged 
to hold them ail defective for want of compliance with the require- 
ments of the state lien law. The only one whieh there bas been any 
serious attempt to sustain is that of the Chesapeake Marine Eailway, 
and that fails from not having been filed within the time prescribed 
by the law. 

Libels dismissed, with cosis. 
I 
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